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CASES 


ARGUED  AND  DETFaMINED  1881. 


IM  *BB 


Court  of  KING'S  BENCH, 


iir 


Easter  Term^ 

In  the  First  Year  of  the  Reign  of  William  IV. 


Wm.  Broadhurst  against  Robert  MoerIs. 

THE  Master  of  the  Rolls  directed  the  following  case  Tettator  d»» 

A  Tiitd  all  bis 

to  be  Stated  for  the  opinion  of  the  Judges  of  this  ibaraofhittwo 

p      .  gitatei  in  IT* 

^Urt :  —  to  u,  d«ught«r 

Balpk  Bridoak  being  seised  in  his  demesne  as  of  fee  ^'^^  y^  ^ 


of  the  lands  and  hereditaments,  and  undivided  shares  5^  ^.^'  ?•• 

'  her  DuaMnd, 

thereof,  hereafter  in  his  will  mentioned,  on  the  29th  of  during  hblife^ 

_  and  at  the  de- 

Naomber  1796  made  and  published  his  said  last  will  ceaieofhisMid 

•         •  •  11  11  1  111         ion-in-law  j;  B. 

^  wntmg,  duly  executed  and  attested,  and  thereby,  he  directwl  that 

^ongst  other  things,  devised  as  follows :  -^  **  My  will  ]eg«cy  lo  him 

«nd  mind  is,   that  my  dear  wife,    Rebecta  Bridoak,  S^JiS^ 

^joyand  take  to  herself,  for  her  own  use  during  her  ^^J^ 

**>  all  my  personal  estate  of  what  nature  or  kind  **wfuiiy  be- 

gotten*  for 

**^cr;   and  at  her  decease  to  my  crandson   Ates-  «wr;butin 

-^  "^     °  defattltoftuch 

"^'^  Bridoakj  natural   son  of  my  daughter  Rebecca  iua^othudt^ 

^^,  oasw  to  the  tei« 

^  .  *  grandson  A,  B,,  his  heirs  and  asugns  for  ever :  Held,  that  W,  B»  took  an 
^  1^  Um  dbaras  of  the  eataiei  in  IT. 

Vou  U.  B  Bridoak, 
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1881.       Bridoakf  him  and  his  heirs  for  ever.     And  I  do  further 
_.  irive  and  deriae  to  my  said  wife  all  my  real  estate  what- 

^om^  soever  and  wheresoever  for  and  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease  I  give  and 
devise  as  follows :  that  is  to  say}  I  give  to  Alexander 
JBridoatf  natural  son  of  my  daughter  Rebecca  Bridoakf 
all  that  my  messuage  or  dwelling^housei  with  the  lands 
and  appurtenances  thereunto  belonging,  situate  and 
being  in  Bedford  in  the  county  of  Lancaster  i  together 
with  the  half  of  my  seat  or  pew  in  the  parish  church  of 
Leighf  to  him,  his  heirs  and  assigns  for  ever.  I  likewise 
give  and  devise  to  my  said  grandson  Alexander  Bridoakf 
my  messuage,  dwelling-house,  or  cottage,  with  the  gar-* 
den  and  croft  thereunto  belonging,  situate  in  Boby  in 
the  county  of  Lancaster,  together  with  my  seat  or  pew 
in  the  parish  church  of  Hayton,  to  him,  his  heirs  and 
assigns  for  ever.  I  give  and  devise  to  my  daughter 
BUen  Broad/iurst  all  my  share  of  the  two  estates  I  have 
in  Westhoughton  within  Brinsop,  the  same  during  her 
natural  life,  free  from  the  control  of  her  husband ;  and 
at  her  decease  I  give  and  devise  the  said  estates  to  John 
Broadhvrst,  husband  of  my  daughter  l^len  Broadhurstf 
during  his  natural  life,  subject,  nevertheless,  to  a  legacy 
of  10/.,  which  he  shall  pay  yearly  to  his  son  William. 
And  my  will  and  mind  is,  that  my  said  son-in-law  shall  not^ 
at  any  time,  sell,  assign,  or  otherwise  dispose  of  his  in- 
terest in  the  land  left  him  during  his  life,  without  my 
executors' leave ;  if  he  does,  then,  in  such  case,  I  do 
hereby  revoke  and  make  void  this  provision  for  his  be- 
nefit, which  shall  then  go  to  my  grandson  William 
Broadhurst*  My  will  likewise  is,  that  at  the  decease  of 
my  son-in-law  John  Broadhurst,  the  same,  the  whole 
legacy  to  him  shall  go  to  my  grandson  William  Broad^ 

hurstf 
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hustf  and  to  bis  children  lawfiilly  begotten,  for  ever ;  1881* 
bat  in  de&ult  of  sucb  issue  at  his  decease  to  my  srand-  _  — — 
son  Akxander  Bridoakj  natural  son  of  my  daughter  («diiit 
Rebeeca  Bridoakj  him,  his  heirs  and  assigns  for  ever.'' 

The  testator,  Ralph  Bridoakj  died  soon  after  making 
his  aud  will,  without  revoking  or  altering  the  sam% 
leaving  his  said  wife,  the  said  John  Broadhurst,  the  said 
Ellen  Broadkursif  the  said  WiUiam  Broadhirst^  the  now 
plaintifl^  and  the  said  Alexander  Bridoak  him  surviving* 
Until  the  testator's  death,  and  for  some  time  afterwards^ 
the  plaintifl^  William  Broadhurst,  had  not  been  nor  was 
married.  After  the  death  of  the  testator,  the  plaintiff 
entered  into  an  agreement  with  the  defendant,  Boberi 
Morrisj  for  the  sale  to  him  of  the  shares  in  the  here* 
ditaments  and  premises  situate  at  Westhcughton^ithin-* 
Brinsop  in  the  said  will  mentioned;  which  agreement 
the  defendant  refused  to  perform,  allegingi  that  the 
plaintiff  was  entided  only  to  a  life-estate  in  the  premises 
under  the  will  above  stated.  A  bill  was  filed  by  the  said 
WiUiam  Broadhwrst  in  the  Court  of  Chancery  to  compel 
a  specific  performance.  The  question  for  the  opinion 
of  this  Court  was. 

What  estate  and  interest  the  plaintiff  WiUiam  Broads 
hunt  took  under  the  will  in  the  shares  of  the  beredi- 
tamenti  and  premises  situate  in  Westhoughton-within* 
Brinsop  ?     The  case  was  argued  in  Michaelmas  term. 

Caooling  for  the  plaintiff.  William  Broadhurst  took  an 
estate  taiL  The  question,  whether  he  took  such  estate 
or  one  for  life,  depends  on  the  construction  of  the  sen- 
tence—  **  at  the  decease  of  my  son-in-law  John  Broads 
hurstj  the  same,  the  whole  legacy  to  him  shall  go  to  my 
grandson  W.  Broadhurst^   and  to  his  children  lawfully 

B  d  begotteuf 
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1831/  begotten,  for  ever;  but  in  default  of  such  issue  at  his 
decease  to  my  grandson  Alexander  Brtdoatf  natural  son 
of  my  daughter  Rebecca  Bridoakj  him,  his  heirs  and 
assigns  for  ever."  If  the  devise  stopped  at  the  words 
^  lawfully  begotten,  for  ever,"  the  case  would  be  go- 
verned by  the  rule  in  WUd^s  case  (a),  viz.  that  where 
lands  are  devised  to  a  person  and  his  children,  and  he 
has  no  children  at  the  time  of  the  devise^  the  parent 
takes  an  estate  tail ;  **  for  tlie  intent  of  the  devisor  is 
manifest  and  certain  that  his  children  (or  issues)  should 
take,  and  as  immediate  devisees  they  cannot  take,  be- 
duse  they  are  not  in  rerum  natura;  and  by  way  of 
remainder  they  cannot  take,  for  that  was  not  his  (the 
devisor's)  intent,  for  the  gift  is  immediate;  therefore 
there  such  words  shall  be  taken  as  words  of  limitation." 
The  addition  of  the  words  *^  for  ever"  in  this  will  can 
make  no  difference.  The  resolution  in  Wildes  case 
shews,  that  children  means  *^  heirs  of  the  body,"  who 
may  last  for  ever.  This  point  was  considered  in  Da:ine 
V.  Stevens  {b)*  Again,  if  the  words  *'  in  de&ult  of  such 
issue,"  were  unqualified  by^any  subsequent  ones,  the 
case  would  be  governed  by  Seale  v.  Barter  (c).  That 
was  a  stronger  case.  The  question  there  turned  on  the 
words  of  a  codicil.  By  the  will  «/•  Seale  would  clearly 
have  had  an  estate  for  life  only,  with  a  contingent  re- 
mainder to  his  children  in  fee,  according  to  priority  of 
birth;  and  the  great  dispute  there  was,  whether  the 
codicil  was  intended  only  to  give  him  a  power  of  ap- 
pointing which  of  his  children  should  succeed  him,  or 
whether  it  gave  him  an  estate  tail:  and  the  Court 
decided  for  tlie  latter.     But  the  case  here  depends  on 

(a)  «  Cy»,  176.  {b)  Zhug.  881.  (c)  S  ff.  f  P.  485. 

the 
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the  effect  of  the  insertion  of  the  words  "at  his  de-       18S1. 
cease*"    It  will  be  said  that  they  have  given  William       ^ 

BftOABHUlin 

Broadkunt  a  life  estate,  with  a  contingent  remainder  to  msHmu 
his  children  in  fee,  with  an  alternate  contingent  re- 
mainder to  Alexander  Bridoak  in  fee.  This  would 
rest  on  the  supposition  that  the  words  "  in  default 
of  such  issue  at  his  decease"  make  one  passage,  and 
are  to  be  read,  in  default  of  such  issue  living  at  his  de- 
cease. But  even  admitting  this,  the  consequence  will  not 
follow.  For,  if  we  stop  at  the  words  ^'  lawfully  begotten, 
for  ever,"  the  general  intent  of  the  testator  is  clear  that 
JVilliam  Broadhurst  take  an  estate  tail ;  and  in  order  to 
cut  down  this  estate  tail,  it  is  absolutely  necessary,  (as 
laid  dpwn  by  Lord  Eldon  C.  in  Jesson  v.  Wright  {a\ 
that  a  particular  intent  should  be  found  to  control  and 
alter  it,  as  clear  as  the  general  intent  before  expressed. 
There  is  no  such  intent  here ;  the  will  may  be  satisfied  by 
holding  that  William  Broadhurst  took  an  estate  tail,  with 
a  contingent  remainder  to  Alexander  Bridoak  in  fee  in 
case  of  William  Broad/mrst's  death  without  issue  then 
living.  If  for  "  the  children,"  be  written  "  heirs  of 
the  body,"  the  case  will  be  exactly  the  same  as  the 
devise  to  Elizabeth  Malin  in  Ireson  v.  Pearman{b). 
The  subsequent  words  rather  raise  an  inference  in 
&vour  of  the  plaintiff's  construction.  The  cases  shew 
that,  when  it  is  doubtful  what  construction  should  be 
put  on  the  word  "  children,"  the  mere  use  of  the  word 
issue"  subsequently  in  the  will  raises  an  inference  that 
children"  is  not  to  be  understood  in  its  ordinary 
sense,  but  as  issue,  i.  e.  as  "  heirs  of  the  body ;"  and  it  is 
immaterial  whether  the  expression  be  ^^  issue,"  or  **such 

(a)   8  Blighf  P,  C.  5S.  (6)  ^B.^C  799. 

B  3  issue." 
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ISSl.        issue."*      fVyld  y.  Leads  {a\  BMnson  v.  Bobinson  (b). 
There  are  instances  where  the  testator  seems  more  to 
have  bad  in  view  a  contingent  remainder  than  in  the 
present  case,  and  yet  the  Courts  have  given  the  pa« 
rents  an  estate  tail|  Oxford  {University  of)  v.  Clifton {c). 
Doe  dn  Cock  ▼•  Cooper  {d).    It  may  be  contended,  that 
in  those  cases  the  word  was  *'  issue j^  not  '^  children:** 
but  the   cases  seem    to   go  as  far  where  the  word 
<*  children  "  is  used,  Hodges  v.  Middleton  {e) ;  and  Lord 
HdUj   in  King  v.  Melting  {g)^  appears  to  admit  that 
children  may  be  made  nomen  collectivum,  though  there 
be  children  at  the  time  in  esse.     It  seems  to  be  set- 
tled that  where  a  freehold  is  devbed   to  a  parent, 
and  afterwards  to  children,  it  is  immaterial  whether 
the  word   used  for  his  descendants  be    *'  children" 
or  ^  issue."    They  are  put  on  the  same  footing  in 
the  resolution  in  Wildes  case  (A),  and  in  Doe  d.  Smith 
v.   Webber  (i).    Not  only  is  there  no  evidence  of  in- 
tention in  favour  of  the  defendant's  construction,  but 
it  would  be  contrary  both  to  the  particular  and  general 
intent  of  the  testator.     First,  to  the  particular  intent 
For,  wherever  the  testator  in  any  other  part  of  the  will 
has  given  a  life  estate,  he  has  expressly  limited  it  for 
life;  so,  with  respect  to  a  remainder,  he  has  always 
used  words  expressive  of  such  estate ;  as,  *^  at  her  de- 
cease," <^  from  and  afier  her  decease,"  &c.     So,  of  an 
estate  in  fee,  he  always  says,  <^  to  him  and  his  heirs  for 
ever,"  and  the  like.     This  shews  he  did  not  intend 

(a)   I  ^((.432.  (6)  \  Burr,  SB. 

(c)  1  Eden^  C.  C.  475.  (d)  1  East,  829. 

(«)  Dovgf.  431.  (g)  1  Veni.  225,  231. 

(A)  6  Coke,  17a.  (i)  1  A  ^-rf.  713. 
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v.  Middlesco^  Jnsticesof  818 

V.  Mills  and  Another,  ' 
Justices  ofi'lba  County  ef  < 
Essex  :  JS78 

—  V.  Much  Cowame,  In- 
habitants of  861 

—  V.  Neville  299 
V.  Norfolk,  Justices  of  944 

—  V,  Pfoibrokesbire,  Jus^  '  * 
,tices  of  '891 


^"TTF^o.  Pj<:kmiig9  >  lobabit^ 
•pfkts  of  •  •.  *£6Nf 

t^b  Powell  75 

xv>  QaMihorongli,  In- 

.  b^bitanis  c£  21 9 

ji^  ilobarts  and  Otbers     65 

V.  St  Bartbolomew  -the 


Gr^ChHrdiwsvdetislUMi 
Overseers  of  506 

.i^.St.Jofan»  Dslpibe, 
Ifihabitants  of  -    '      iS6 

Abbotts, 


Kensingtoi^  the  Trustees 
,.  of  the  Poor  and  the  Vestry 
Cl^  of  740 

V.  Salop,  Justices  of       145 
V.  Salwioky  Inhabitants 
of  138 

Rex: 
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183 1  •  to  remainder.  Those  words  are  frequently  so  used  from  a 
^  ■  testator's  not  knowing  the  difference  between  a  vesting  in 

•g^m*  interest  and  in  possession.  In  this  will  they  are  invari- 
ably  used  in  that  sense.  Alexander  Bridoah  would  then 
take  a  vested  remainder  in  fee.  The  testator  knew  that 
according  to  the  ordinary  course  of  things,  Alexander 
BridoaJ^s  estate  in  remiunder  could  not  commence  in 
possession  until  the  death  of  William  Broadhurst ;  and, 
therefore,  he  used  that  expression,  dating,  as  it  were, 
Alexander  BridoaVs  estate  from  the  time  of  William 
Broadkursfs  death,  though  in  law  it  had  been  vested  in 
interest  before.  This  case  will  then  be  similar  to  Walter 
V.  Drew  (a),  and  also  Doe  v.  Cooper  (6),  if  the  remainder 
there  was  a  vested  one,  as  seems  to  have  been  the  opi- 
nion of  the  Court.     No  devise  is  to  be  found  in  the 

f 

books  in  which  there  has  been  the  expression  ^^  in  de- 
&ult  of  issue  at  his  decease."  In  all  the  cases  the 
testator  has  either  said  *^  in  default  of  issne  living  at  his 
decease,"  or  used  some  informal  expression,  which  was 
generally  construed  to  mean  an  indefinite  failure  of 
issue.  The  construction  of  the  defendant  is  one  which 
the  Court  will  lean  against ;  for  contingent  remainders 
are  not  fiivoured  in  the  law.  There  is  no  case  to  be 
found  in  which  there  have  been  in  one  sentence  words 
which  in  a  will  are  sufficient  to  pass  an  estate  tail, 
and  that  estate  has  been  pared  down  by  words  in  a  sub- 
sequent and  distinct  sentence  into  an  estate  for  life: 
the  words  which  cause  the  ^^  children,  i.  e.  issue,"  to 
take  contingent  remainders,  have  always  been  inserted  in 
the  same  sentence  in  which  the  estate  has  been  limited 
to  them,  or  in  a  prior  one. 

(a)  ComyntU  Sep.  379.  (6)  I  Ea$i,  229. 

Preston 


Moamii. 
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Preston  for  the  defendant  William  Broadhuni  took  IS81. 
an  estate  for  life,  remainder  to  his  children  as  joint-  _  — — 
tenants  in  fee,  with  an  alternate  contingent  remainder '  ^i'^ 
to  Alexander  Bridoak  in  fee,  which  would  change  into 
an  executory  devise  on  the  birth  of  a  child  to  William 
Broadhurst,  and  which  was  not  barrable.  The  estate 
would  vest  in  a  child  on  its  birth,  subject  to  open  and 
let  in  the  other  children  as  they  came  in  esse.  The 
question  depends  wholly  on  the  intention  of  the  testator. 
Doe  V.  Bumsall  (a)  is  in  point.  There  the  devise  was  to 
M.  Owstvaick  and  the  issue  of  her  body  as  tenants  in 
common ;  but  in  default  of  such  issue,  or  being  such, 
if  they  should  all  die  under  twenty-one,  and  without 
leaving  issue,  then  over ;  and  it  was  held  that  M.  Owst^ 
wick  took  only  an  estate  for  life.  That  case  was  stronger 
than  the  present  in  favour  of  an  estate  tail,  on  account  of 
the  word  **  issue*'  being  there  used  and  not  "  children  *' 
as  here ;  that  they  were  to  take  as  tenants  in  common 
and  not  as  joint  tenants  was  only  one  ingredient 
agiunst  the  construction  of  an  estate  tail.  Besides, 
here  are  words  of  inheritance  which  were  wanting 
there.  Merest  v.  James  (6)  is  also  in  favour  of  th^  de- 
fendant. In  many  cases  the  general  intention  would  be 
defeated,  unless  all  the  issue  should  take,  and  tliat  is  the 
only  reason  for  implying  estates  tail.  King  v.  Burchall  (c). 
There  is  no  such  necessity  here.  According  to  the 
plaintiff's  construction,  the  words  '^at  his  decease" 
should  be  considered  as  struck  out  But  those  words 
cannot  be  so  rejected.  This  case  must  be  governed 
by  Doe  v.  Bumsall^  Merest  v.  James^  and  Crump  v. 
yoracood^d).     In    the    last    case   the  devise  was    to 

(a)  6  T.  R.  30.  (6)  i  B,  i  B.  484. 

(c)  4  T.  28. 296.  «.  (rf).  (d)  7  Taunt.  362. 

three 
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amuaut 


1891.  three  nephews  during  their  lives»  and  after  their 
decease  to  the  heirs  of  their  bodies  as  tenants  in 
common.  •  It  was  not  disputed  that  the  nephews 
took  an  estate  for  life;  and  GilAs  C.J.  cited  and  re- 
lied  on  Doe  v.  BumsaU.  The  Court  should  lean 
against  the  construction  contended  for  by  the  plaintiff: 
no  man  of  sense  would  make  such  a  devise,  since  the 
tenant  in  tail  could  bar  it  at  any  time  by  a  recovery. 
In  Daoie  v.  Stevens  (a)  there  were  limitations  over  on  an 
indefinite  failure  of  issue^  and  the  case  turned  on  that 
point  In  Seale  v.  Barter  (ft),  the  testator's  intention 
was  clearly  to  create  an  estate  tail  in  the  first  taker,  the 
parent,  and  the  limitations  over  assisted  such  intention. 
In  fVyld  V.  Lems  (c),  the  gift  to  the  sons  was  only  by 
implication,  and  the  word  '<  sons  "  was  used  collectively, 
and  Imported  all  issue  male.  Here  there  is  an  express 
gift  to  children,  as  children  in  the  first  degree  with 
the  words  ^^  for  ever,"  under  which  they  may  take  the 
fee.  Hodges  v.  Middleton  (d)  was  expressly  over-ruled 
in  a  case  in  Chancery,  which  has  not  been  reported  on 
this  point,  viz.  Charles  Manck  and  Others  v.  The  Commis^ 
sioners  of  Woods  and  Forests. 

Cawlmg  in  reply.  Doe  v.  Perryn  (^),  King  v.  BuT'' 
chaU{g)j  and  Wyld  v.  Lefads{h\  shew  that  the  estate 
would  not  vest  on  the  birth  of  a  child,  but  only  in 
such  as  should  be  living  at  the  death  of  W.  Broad- 
hmrst.  The  circumstance,  that  the  children  would  be 
joint  tenants,  is  in  favour  of  the  plaintiff's  construction; 

(a)  Doug.  321 .  (6)  2  J9. 4|-  P.  485. 

(c)  1  Atk.  4S2.  (d)  Dou^.  431. 

ie)  3  T.  R.  484.  {g)  4  7.  J2. 296.  n.  (d)  S.  C.  1  JBden,  C.  C  424. 

(A)  lJtk.452. 

for 
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for  it  is  usual  to  give  estates  to  purchasers  as  tenants  in       1881. 
common,  and  not  as  joint  tenants*  (Per  Lord  Henley  in    _  ' 

King  Y.  Burchall{a)»)    The  cases  of  Doe  v.  BumsaU  (ft),       agaSnm 
Merest  v.  James  {c\  and  Crump  v.  Norwood  {d),  are  con- 
sistent with  the  rule  before  stated  as  deduced  from  the 
cases;  in  all  of  them,  the  words  which  caused  the  children 
to  take  as  purchasers  were  part  of  the  same  sentence  by 
which  the  estate  was  given  them.    The  cases  in  which 
^^  children^   ^^  issuej**  &c.  have  taken  contingent  re- 
mainders after  estates  of  freehold  given  to  their  parents, 
are  of  two  kinds:  1st,  where  a  remainder  is  limited  by 
express  words,   as  in   LoddingUm  v.  Kime{e)\    2dly, 
where  the  testator  has  afiixed  some  quality  to  the  estate 
given  to  the  issue,   which  is  inconsistent  with  their 
taking  by  descent,  as  in  Doe  v.  BumsaU  (^),  where  they 
were  to  take  as  tenants  in  common.    In  this  case,  how- 
ever, the  words  relied  on  by  the  defendant  as  paring 
down  the  estate  tail  are  part,  not  of  the  sentence  by 
which  the  estate  XsSX  is  limited  to  them,  but  of  a  subse- 
quent one ;  they  come  by  way  of  proviso,  not  of  ex- 
ception.   Besides,  in  Doe  v.  BumsaU  it  was  unnecessary 
to  decide  whether  M.  Oaostwick  took  an  estate  tail,  or 
one  for  life ;  for  in  either  case  the  recovery  suffered  had 
barred  the  contingent  remainders  over.    As  to  Cnmp 
V.  Norwood  (A),  it  may  be  doubted  whether  that  case  be 
not  reversed  by  Jesson  v.  Wright  (i). 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent :  -« 
**  This  case  has  been  argued  before  us  by  counsel. 

(a)  4  r.  R.  SdS.n.  (d.)  S.  C.  1  Eden,  C.  C  4S4.         (6)  6T.R.S0. 
(c)  IB.tB.  484.  (d)  7  Tduni,  562. 

(tf)  1  SaUh  824.  ig)  6  T.  B.  SO. 

(ib)  7  Tmmi.  362.  (0  2  BHgh,  P.C.U 

We 
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1831.  We  have  considered  it,  and  are  of  opinion  that  the 
"'"'^  plaintiff  W.  Broadkursi  took  under  the  will  of  Ralph 
agamtt  Bridook  an  estate  tail  in  the  shares  of  hereditanie.nts  and 
premises  situate  in  JVeUhoughton-'mthin^Brinsop  therein 
mentioned. 

«  Tenterden, 
.    "  J.  Parke, 
«  W.  E.  Taunton." 


Mojuufl. 


The  King  against  Steward,  Mealing,  Turner, 

and  Others,  (a) 

The  Court  will  A  RULE  nisi  was  obtained  for  a  criminal  information 

•  oriiiiiiuaiiJ^  against  the  defendants  for  bribery  in  the  election  of 

2^^*^^  an  alderman  of  Noranch.    The  only  material  affidavit  in 

timonyofa  support  of  the  rule  which  remained  uncontradicted  on 

paitioepi  en-  *^^ 

mini*  (unoon-    cause  being  shewn,  was  that   of  William  Lamh^  who 

tnulicted), 

where  the         stated  that  Mealing  had  proposed  to  give  him  money 

offenoe  it 

againtt  the  to  vote  for  the  defendant  Edward  Steward^  Esq.,  then 
at  bribery  in  the  A  Candidate  for  the  office  of  alderman;  that  the  de- 
aldemuu^  who  P^^^^^^  agreed  to  do  so  for  Bl;  that  he  voted  for  Steward, 
Sdhe^'iffiSTbe  ^^  **^  ^^  defendant  Turner  immediately  afterwards 
Oj^^  ^        paid  him  5/.  for  his  vote.    An  alderman  of  Norwich  is, 

by  the  charter,  a  justice  of  peace  for  his  own  ward  till 
be  has  borne  the  office  of  mayor,  and  afterwards  for  the 
city  and  its  county. 

The  Attomejf'General  and  Kelhf,  in  shewing  cause, 
contended  that  the  rule  ought  not  to  be  made  absolute 
on  the  sole  testimony  of  Lambi  who,  by  his  own  shewing, 

(a)  This,  and  the  following  ciuei,  as  fiu*  as  The  King  ▼.  Blake,  Jn- 
clusiye,  were  decided  in  Hilary  Verm,  but  could  not  conyeniently  be 
brought  within  the  fint  Tolume. 

was 
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Tbe  KxMQ 

StEWAKD. 


was  a  partaker  in  the  offence,  if  such  had  been  com-  I8S1. 
mitted ;  and  they  relied  upon  Bex  v.  Peach  (a),  where 
an  information  was  moved  for  against  a  party  of  cheats 
and  gamblers,  by  some  persons  who  turned  out  to  be  of 
the  same  description,  for  a  conspiracy  to  cheat  them  at 
a  foot-race,  by  inducing  the  racers  to  run  booty :  and 
the  Court  refused  to  give  the  complainants  the  extra- 
ordinary assistance  of  a  criminal  information  **  to  attack 
their  brethren  in  iniquity,"  who^  as  it  was  suspected, 
*'  had  quarrelled  with  them  about  the  division  of  their 
ill-gotten  spoils." 

Sir  James  Scarlett  and  Justin^  contra,  maintained  that 
the  offence  here  charged  differed  widely  from  that 
alleged  in  Rex  v.  Peachy  the  complaint  in  thb  case 
being  a  matter  of  public  concern* 

Lord  Tenterden  C.  J.  This  case  is  very  different 
from  Rex  v.  Peach,  There  the  matter  chained  was  a 
private  fraud,  and  all  the  parties  interested  stood  in 
the  same  relation  to  each  other  with  respect  to  the 
offence  complained  of.  This  is  an  offence  against  public 
policy,  and  concerns  an  office  which,  in  addition  to  its 
other  duties,  involves  those  of  a  justice  of  peace.  The 
distinction  is  very  important.  The  rule,  therefore,  must 
be  absolute  as  to  those  persons  against  whom  LamlfB 
affidavit  stands  uncontradicted. 

LiTTLEDALE,  Taukton,  and  Paiteson  Js.  concurred. 
Rule  absolute  against  Meding  and  Tkumer* 

(a)  1  Burr,  548. 
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1831.       the  new  cuts  are  of  much  less  magnitude  than  in  the 
parish  of  Heybridge,  having  been  taken  for  the  purpose 

ttgakut  of  makbg  locks  and  wears,  the  expenses  of  keeping  up 
and  Black,  which  are  much  greater  than  the  profits  accruing  to 
Narigirtioo  Ca  ^®  company  in  those  respective  parishes^  from  the  land 
so  taken,  exclusive  of  the  old  bed  of  the  river.  If  the 
company  were  to  be  rated  for  the  new  cuts,  and  for  the 
wharfs  and  buildings  occupied  by  them  in  the  parish 
otHeybridgej  according  to  the  profits  arising  to  them 
therefrom  within  the  parish,  the  Court  found  the  sum 
of  187Z.  3s.  ought  to  be  the  sum  inserted  in  the  rate 
instead  of  SOOZ.  But  if  the  company  were  to  be  rated 
for  their  new  cut,  wharfs,  and  buildings  in  the  parish, 
without  reference  to  navigation  profits,  in  the  same  pro- 
portions as  other  lands,  grounds,  and  buildings  adjoining 
thereto  in  the  parish  of  Heybridge^  then  the  Court  found 
that  the  sum  of  35/.  ought  to  be  inserted  in  the  rate 
instead  of  800/. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  appellants  were  exempt  from  any  rateability  in 
respect  of  the  land  taken  and  used  by  them  for  the  pur- 
poses of  the  navigation  as  aforesaid,  beyond  the  value  of 
the  adjoining  land  ?  If  so,  then  the  sum  to  be  inserted  in 
the  rate  was  to  be  reduced  to  S5Li  otherwise,  to  stand  at 
187/.  Ss. 

The  case  was  argued  in  Hilary  term  by  Campbell  and 
Knox  in  support  of  the  order  of  sessions,  and  JD.  Pollock 
and  Mirehouse  contrk.  The  principal  points  of  the  argu- 
ment are  so  fiilly  commented  on  in  the  judgment  of  the 
Court,  that  no  statement  of  them  will  be  necessary  here. 

Cur.  adv.  vuU. 


Lord 
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Lord  Tenterden  C.  J.  in  the  same  term  delivered       ISSL 
the  judgment  of  the  Court.  ' 

...  .  The  Kino 

The  question  in  this  case  is  upon  the  meaning  of  the       a^mnn 
words,  ^*  in  the  same  proportion  as  other  lands,  grounds^    and  Black- 
and  buildings  adjoining  to,  or  being  near  the  same,  are  Katlgation  C<m 
or  shall  be  rated  or  charged  f"   whether,  in  assessing 
the  lands  and  buildings  of  the  company,  their  value  is  to 
be  estimated  according  to  the  value  of  other  adjoining 
lands  and  buildings,  or  the  assessment  h  to  be  made 
upon  that  proportion  of  the  actual  value  (say  three- 
fourths  or  four-fifths),  upon  which  the  other  lands  and 
buildings  are  assessed.    I  propose  to  consider  the  matter, 
first,  without  reference  to  any  of  the  cases  that  bear 
upon  the  question;   and,  secondly,  with  reference  to 
those  cases. 

The  first  thing  that  strikes  the  mind  tipon  the 
latter  construction  of  the  act  is,  that  it  supposes  the 
legislature  to  have  contemplated,  that  property  is  not 
rated  according  to  its  actual  value,  but  according  to 
some  part  only  of  that  value.  In  fact,  this  mode  of 
rating  is  sometimes  adopted;  bat  I  conceive  th^  law 
generally  assumes  that  all  rateable  property  is  to  be 
rated  according  to  its  actual  valuer  The  statute  of 
Elizabeth  does  not  point  to  any  other  estimate.  If  all 
the  property  of  the  same  kind  in  a  parish  is  rated  only 
upon  some  definite  part  of  its  actual  value,  the  efi*ect  is 
the  same  as  if  the  rate  were  upon  the  entire  actual 
value,  and  no  occupier  of  such  property  has  any  ground 
of  complaint  If,  in  making  the  assessment,  the  rent  is 
first  considered,  and  then  the  rate  upon  land  is  made 
on  a  certain  part  of  the  rent,  and  the  rate  upon  houses 
on  some  greater  part  of,  or  the  whole  rent,  which  is 

Vol.  IL  C  sometimes 
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1831.        sometimes  done,  this  is  not  properly  a  rating  upon  a 

part  only  of  the  value,  but  upon  all  the  supposed  real 

against       value ;   because,   in  estimating   the  value  of  land,   it 

Hie  Chsuiie 

and  BiJicK.     may  be  reasonable  to  make  a  greater  deduction  from  the 
NaTJgation  Ca  ^^^U  than  is  made  from  the  rent  of  houses,  on  account 

of  the  greater  expense  (of  cultivation  and  repairs)  in  the 
case  of  lands  than  in  the  case  of  houses. 

The  act  of  parliament  upon  which  the  question  arises, 
was  passed  for  the  purpose  of  making  a  river  navigable* 
It  was  foreseen  that  this  object  could  not  be  effectually 
accomplished  without  making,  in  some  places,  new  cuts 
and  channels  deviating  from  the  ancient  course  of  the 
river,  erecting  locks  or  wears  in  some  places  to  over- 
come the  inconvenience  of  natural  falls  and  changes  of 
level,  and  erecting  buildings  for  the  residence  of  lock- 
keepers  or  collectors  of  tolls,  or  for  warehousing  mer- 
chandize, and  power  is  therefore  given  to  the  company 
to  purchase  land  for  these  purposes.  It  was  well  ob- 
served in  the  argument  at  the  bar,  that  the  ground  taken 
for  locks  or  wears  would  be  productive  of  no  value  in 
the  hands  of  the  company,  there  being  no  lockage  dues, 
but  only  a  mileage  toll.  The  company  are  not  rateable 
in  respect  of  the  ancient  course  of  the  river,  for  the  soil 
thereof  is  not  vested  in  them,  nor  are  they  properly  the 
occupiers  thereof,  but  entitled  only  to  the  privilege  of 
using  it  in  the  nature  of  an  easement.  No  rate  can  be 
imposed  upon  tolls  eo  nomine,  so  that  if  there  should 
happen  to  be  in  any  parish  no  new  cut  or  channel  made, 
nor  any  profitable  building  erected,  but  land  should  be 
bought  for  locks  and  wears  which  are  in  themselves 
unprofitable,  it  might  be  contended  that  the  company 
would  not  be  rateable  at  all  for  the  land  so  taken,  and 

the 
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the  rateable  property  in  the  parish  would  be  pro  tanto        1831. 
diminished,  and   the  parish  therefore  would  lose  by 

/  Xil6  aINO 

the  project  authorized  by  the  statute ;  while  in  another        ngainti 

The  Chblmsk 

parish  where  land  should  be  taken  for  a  new  cut  or  and  Black- 
channel}  or  the  erection  of  a  profitable  building,  the  Navigation  Co. 
amount  of  the  mileage  toll  for  passing  along  such  new 
cut  or  channel,  or  the  profit  of  the  building,  might  be 
greater  than  the  value  of  the  neighbouring  land,  or  the 
profit  of  similar  buildings,  and  in  this  instance  the  parish 
would  gain  by  the  project.  Whereas,  if  the  land  taken 
and  buildings  erected  throughout  the  whole  line  are 
estimated  and  rated  according  to  the  value  of  the  ad- 
joining land  and  similar  buildings,  no  parish  will  either 
lose  or  gain  by  the  project,  but  every  parish  will  be  in 
the  same  situation  as  if  the  act  had  not  passed,  or  nothing 
had  been  done  under  it.  So,  also,  if  the  whole  under- 
taking should  prove  unprofitable,  as  some  projects  of 
this  kind  have  done,  and  the  amount  of  the  mileage  toll, 
or  receipts  of  the  buildings  erected,  should  be  less  than 
the  value  of  the  neighbouring  land  or  of  similar  build- 
ings, no  parish  would  become  a  loser  by  the  diminution 
of  the  value  of  rateable  property  within  it,  at  whatever 
period  of  time  such  diminution  might  happen  to  take 
place.  And  if  we  suppose  the  legislature  to  have  in- 
tended to  prevent  loss  or  gain  to  the  parishes,  and  to 
leave  all  in  the  same  state  and  condition  as  if  no  land 
were  taken  or  building  erected  by  virtue  of  the  act,  we 
must  construe  the  words  in  question  to  mean,  that  the 
land  and  buildings  of  the  company  shall  be  estimated 
for  the  purpose  of  rates,  according  to  the  value  of  other 
land  and  buildings  adjoining  or  near:  that  the  value 
shall  be  taken  according  to  that  rule,  without  regard  to 

C  2  any 
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18S1.       any  increase  or  diminution  of  actual  value.     And  the 
words  used  may  certainly  very  well  admit  of  this  sense 

The  Kiwo  ^^  ^         ^ 

agamu       and  construction.     It  may  be  observed,  also,  that  this  is 
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and  Black-  an  affirmative  clause  of  the  act,  intended  to  designate  the 
NaTigation  Co.  rating ;  and  if  it  mean  only  that  the  company  shall  be 

rated  on  the  same  part  of  the  value  of  their  property  as 
the  adjoining  lands  and  buildings,  it  will  be  quite  useless 
and  ineffectual,  because  a  rate  on  a  different  part, 
whether  greater  or  less,  would  be  bad,  being  manifestly 
unequal  and  unjust 

I  come  now  to  advert  to  the  decided  cases.  The  first 
in  order  of  time  is  the  case  of  The  Leeds  and  Liverpool 
Canal  Company  (a).  The  acts  of  parliament  upon  which 
that  case  arose  were  passed,  and  the  case  came  before 
the  Court  before  it  was  established  that  navigation  tolls 
are  not  rateable  eo  nomine ;  the  decision  does  not  fur- 
nish any  authority  on  the  present  subject;  but  it  seems 
probable  that  the  case  led  the  way  to  the  rule  against 
rating  tolls,  that  was  soon  afterwards  established. 

The  next  case  is  the  case  of  Saint  Mary,  Leicester  {b% 
which  came  before  the  Court  after  it  had  been  settled 
that  tolls  per  se  were  not  rateable.  That  arose  upon  an 
act  passed  in  the  same  session  of  parliament  as  the  act 
in  question,  and  contains  a  similar  clause  as  to  rating 
following  also,  as  this  does^  the  clause  of  exemption  from 
the  jurisdiction  of  the  sewers.  The  sessions  reduced  the 
rate  upon  the  company  to  the  value  of  the  lands  and 
buildings  belonging  to  the  company,  in  proportion  to 
the  lands  and  buildings  adjoining,  exclusive  of  the  tolls. 
This  Court  confirmed  the  order,  being  of  opinion  that 

(a)  SEast,325.  (6)  62f.fA400. 

tolls 
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tx>Ils  per  se  were  not  rateable,  and  that  there  was  no       1831, 
doubt,  upon  the  construction  of  the  act,  that  it  had  pre- 

The  KiNQ 

scribed  a  special  and  definite  mode  of  ascertaining  the       agama 

The  CifliufiE 

Talue  of  the  land,  which  excluded  the  consideration  of  and  Black. 
the  tolls.  It  is  true,  that  that  act  contained  also  a  prior  Kavigauoa  Co; 
clause  on  the  subject  of  rating,  which  might  contribute 
to  shew  the  intention  of  the  legislature ;  but  it  seems 
that  either  clause,  if  taken  alone,  must  have  received 
the  same  construction,  as  to  land,  which  alone  is  men-* 
tioned  in  the  first  clause,  warehouses  and  buildings  being 
mentioned  in  the  second  only. 

Next  came  the  case  of  the  Grand  Junciion  Canal 
Company  (a).  In  that  case  there  were  two  acts  of  par- 
liament :  the  first  contained  a  clause  similar  to  the  pre- 
sent, certainly  not  more  favourable  than  the  present, 
to  the  construction  which  prevailed.  The  clause  in  the 
latter  act  rather  raised  doubt  and  uncertainty :  and  was 
evidently  less  fevourable  to  the  construction  adopted  by 
the  Court  It  was  argued  there  as  here,  that  the  word 
<<  proportion  "  meant  part  of  the  actual  value ;  but  the 
argument  was  repudiated  by  the  Court,  and  the  assess- 
ment allowed  was  upon  the  same  principle  as  that  pro- 
posed by  the  sessions  in  the  present  case,  in  reducing 
the  rate  to  351. 

The  next  case  is  that  of  Si.  Peter  the  Great  {b).  That 
case  arose  upon  two  acts  containing  clauses  similar  to 
those  in  the  two  acts  relating  to  the  Grand  Junction 
Canal ;  and  the  Court  held,  that  the  improved  value  of 
the  land,  by  the  receipt  of  tolls,  could  not  be  taken  into 
consideration.  The  last  case  is  that  of  Kin^s  Swin^ 
ford{c).     There  were  several  acts  of  parliament,  the 

(a)  IB-t^.  289.  (d)  5B.4;a  473.  (c)  7  J9.  ^  C.  236. 

C  3  last 
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1681  •       £oni^  retired  from  the  partnership,  and  the  defendants 
Ashby  and  Rowland  continued  the  business  as  partners, 
under  the  firm  of  Ashbt/  and  Bcndand.    By  agreement 
between  Ashbjf  and  Randand  and  Osborne^  the  continuing 
partners  were  to  liquidate  all  the  debts  due  from  the 
partnership.     In  June  1824  articles  of  agreement  were 
executed  between  the  defendants  AsKby  and  Rowland 
.and  the  defendant  Shavo^  under  which  Shaw  adyanced 
J500/.,  as  a  consideration  to  Ashby  and  Rawlandj  and 
became  a  partner  in  the  concern  as  from  the  18th  of 
May  preceding,  being  the  day  on  which  the  former, 
partnership  was  dissolved  as  to  R,  Osborne*     By  these 
articles  it  was  provided,  that  the  partnership  should  be 
carried  on   under   the  firm   of  Ashby  and   Rawlandj 
J[the  name  of  Shaw  not  being  introduced,)  and  that  the 
personal  attendance  of  Sfiaw  should  not  be  required 
except  as  he  might  be  minded  to  attend.     The  bysiness 
was  accordingly  continued  in  the  names  of  Ashby  and 
Jlcndand  until  Septemksr  1824,  when  the  partnership 
was  dissolved  as  far  as  regarded  the  defendant  Rorxh 
Jland.    Xlie  bill,  afier  delivery  thereof  to  the  plaintiff 
wds   accepted   in   the   following  form :  —  <*  Accepted, 
Astiby  and  Rowland^  at  Messrs.  Vercs^  Ward^  and  Co." 
The  acceptance  was  in  the  handwriting  of  the  defend- 
ant Rowland,     The  bill  was  presented  when  due,  and 
payment  was  refused. 

Hugh  Rowland,  the  drawer  of  the  bill,  had  dealings 
with  the  firm  oi  AsJd^,  Osborne^  and  Rowland^  by  selling 
goods  to  them ;  but  whether  that  partnership  was  in- 
,dcbted  to  him  or  not  at  the  time  when  the  bill  was 
.drawn,  did  not  appear  at  tBe  trial,  nor  did  it  appear 
^hat  there  had  been  any  dealings  between  the  drawer 

of 
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of  the  bill  and  the  partnership  of  the  defendants  sub-  1831. 
seqnently  to  the  defendant  Sheeafs  entrance  into  the 
partnership.  Shaw  went  abroad  immediately  after  the 
^edition  of  the  partnership  deed,  and  did  not  return 
until  the  September  following;  and  during  that  time 
his  name  was  not  used  or  made  known  to  any  person 
dealing  with  the  partnership,  or  to  the  clerks  of  the 
partnerdiip.  It  did  not  appear  that  the  plaintiff, 
when  he  received  the  bill  from  Hugh  Bondand^  had 
any  knowledge  of  him,  except  that  he  had  given  the 
plaintiff  the  order  for  the  goods ;  nor  that  the  plain* 
tiff,  when  he  so  received  the  bill,  or  at  the  time  of 
its  acceptance,  had  any  knowledge  of  the  firm  of  AsMnf 
and  Co.  on  which  the  same  was  drawn,  or  of  the  state 
of  accounts  between  that  firm  and  Ht^h  Monsland  the 
fiuher,  or  knew  the  name  of  any  of  the  partners ;  but  it 
was  proved,  that  on  receiving  the  bill,  and  before  its 
acceptance,  lie  directed  an  enquiry  into  the  responsi- 
bili^  of  the  firm,  and  also  sent  to  the  house  where  the 
defendants  carried  on  business  to  enquire  whether  they 
woald  accept  the  bill,  and  that  the  person  he  sent  had  a 
conrersation  with  a  person  unknown  to  him,  (but  who 
was  not  the  defendant  Rowland^)  in  an  inner  room  or 
counting-house  in  the  house  where  the  business  was 
carried  on,  and  informed  that  individual  on  what  consi- 
deration the  bill  was  drawn,  and  asked  him  whether  it 
would  be  accepted,  to  which  he  answered  that  it  would. 
Hie  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  plaintiff  was  entitled  to  maintain  his  action 
against  the  defendants  for  the  amount  of  the  accept- 
ance. 

This  case  was  argued  in  last  Michaelmas  term,  by 

Hutchin-- 
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1831.  Hutchinson  for  the  plaintiffi    In  the  absence  of  frauds 

**; the  acceptance  of  one  of  several  partners,  in  the  name 

X«LOTD 

asauut  of  the  partnership,  bbds  all.  If  the  party  accepting 
had  no  authority  firom  the  other  partners  to  accept, 
and  that  be  known  to  the  person  taking  the  bill,  he  is 
guilty  of  a  fraud  and  cannot  recover  upon  it.  But  that 
is  not  the  case  here.  The  want  of  authority  is  not  to 
be  inferred,  even  if  the  bill  be  taken  not  for  value. 
And  if  it  could,  it  is  questionable  whether,  under  the  cir- 
cumstances, a  payee,  taking  without  fraud  or  collusion, 
may  not  maintain  an  action.  Here  the  payee  took  the 
bill  for  value,  and  did  (what  a  prudent  man  would  do) 
inquire  whether  the  bill  would  be  accepted.  It  may  be 
said  that  the  plaintiff  did  not  know  who  the  partners 
were,  and,  therefore,  that  it  was  not  taken  on  the  credit 
of  Skim,  The  bill  here,  however,  having  been  drawn  on 
Ashby  and  Co^  and  accepted  by  the  firm  in  the  name 
of  Ashhy  and  Baatandj  by  which  Ashbtf^  Bawtand^  and 
i^icew  had  agreed  to  go,  it  is  the  same  thing  in  effect 
as  if  ShafOD  had  been  named  in  the  acceptance.  Shaw 
had  ^ven  authority  to  the  two  to  use  those  names  as  re- 
presenting him.  In  Vere  v.  Ashby  (a),  Bayly  J.  lays  it 
down  as  a  general  rule,  *'  that  where  the  partnership 
name  is  pledged,  any  person  who  either  is  an  actual 
partner,  or  has  allowed  himself  to  be  held  out  to  others 
as  a  partner,  is  liable,  unless  the  party  to  whom  the 
partnership  is  pledged,  is  privy  to  an  intent  to  misapply 
the  money.''  Here  the  partnership  name  was  pledged, 
and  there  was  no  evidence  of  an  intention  to  misapply 
the  money.    In  Wells  v.  Masterman  {b)j  Lord  Kenyan 

{a)  10  B.  i  C.  5296.  {f)  2  J£^,  N.  P.  C  ISu 

says, 
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sfitys^  that  a  bill  drawn  on  a  partnership  in  their  usual       1881. 
9tyle  and  firm,  and  accepted  by  one  partner,  binds  the       """"^ 

LLOT9 

whole;  except  where  it  is  put  in  force  by  a  fraudulent        offdnst 
drawer. 


Scarletti  Attorney-General,  contra.  Hugh  R&wland^ 
the  drawer  of  the  bill,  had  transactions  with  the  old  firm 
of  Ashlnfj  Bjffaiiand^  and  Osborne^  which  was  carried  on 
under  the  names  of  Ashby  and  Co.  The  new  firm  was 
afterwards  carried  on  under  the  firm  of  Ashby  and  iZcmc* 
landi  but  the  drawer  of  the  bill  had  no  transactions  with 
the  firm  in  which  Shcm  was  a  partner.  The  bill  is  here 
drawn  on  Ashby  and  Co.  The  drawer  sold  goods  to 
Jsibyt  Rmdand^  and  Osborne.  It  must  be  assumed,  there- 
fore^ that  it  was  drawn  for  a  debt  doe  to  him  from. 
Ashhf,  Bowlandj  and  Osborne.  There  was  no  evidence 
of  any  dealings  between  any  of  them  and  the  drawer  after 
Osborne  had  quitted  or  Shaw  had  joined  the  firm.  He 
knew  nothing  of  Shaw  when  he  drew  on  Ashby  and  Co. 
If  the  drawer^s  son  had  accepted  the  bill  in  the  name  of 
AAby  and  Co.,  there  could  have  been  no  question. 
Suppose  Hugh  Ronxiand  the  father  had  said,  I  will  give 
yon  a  bill  on  the  firm  of  Ashly  and  Ca,  of  which  my 
son  is  liquidating  the  debts,  could  it  then  be  contended 
that  the  bill  taken  was  that  of  any  other  firm  ?  Sham 
having  desired  his  name  not  to  be  used,  his  liability 
dqpends  entirely  on  his  interest ;  for  here  his  credit  never 
has  been  pledged.  The  firm  paying  the  debts  of  AsJily 
and  Co.,  accepted  the  bill  for  a  debt  due  from  that  firm. 
Shaw^  a  dormant  partner  in  the  house  of  Ashly  and  jBouk/ 

landj  was  not  a  party  to  that  debt,  and  had  no  interest  in 
the  funds  applicable  to  its  payment    The  debt  was  not 

con* 
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18.31.  contracted  during  the  time  he  was  a  partner.  JVellsy^ 
"^"""  Mastermanla)  is  rather  in  favour  of  the  defendant. 
as^^nst  There  it-viras  held  that  a  bill,  though  drawn  on  a  part- 
nership firm  and  accepted  by  one  of  the  partners,  if  for 
a  separate  debt  of  one  of  them,  shall  not  bind  the  firm, 
as  to  a  party  who  knew  the  consideration  of  the  bill. 
Applying  that  rule  to  the  present  case,  here  Hugh  Ratw- 
land  draws  a  bill  on  Ashfy  and  Co.,  and  it  is  accepted 
by  Ashby  and  Baaiaful  for  a  debt  due  from  Askby  and 
Co.  Ashby  and  Co.  were  at  that  time  an  existing  com- 
pany, for  they  had  debts  to  pay.  The  giving  of  the  bill 
to  the  plaintiff  was  an  assignment  of  a  debt  due  from 
Ashly  and  Co.,  not  from  Ashh/  and  Rcmland.  The 
plaintiff  knew  the  bill  as  one  oi  Ashby  and  Co.  KRono* 
land^s  son  had  told  the  father  in  terms  that  there  was  a  new 
partner  jS%aw,  the  father  could  not  have  drawn  it  upon 
Shait>^  whom  he  knew  to  have  nothing  to  do  with  the 
debt  he  was  about  to  ass^  to  the  plaintiff. 

Hutchinson  in  reply.  The  argument  on  the  other 
side  assumes,  that  the  bill  was  on  account  of  a  debt  due 
from  Ashby  and  Co.  to  the  drawer.  But  that  does  not 
i^pear  by  the  case.  It  is  also  assumed  that  the  bill  is 
drawn  on  the  old  firm.  It  is  accepted  in  the  name  of 
Ashfy  and  Raadand  only.  The  old  firm  did  not  exist  at 
the  time  when  the  bill  was  drawn.  The  acceptance  was 
that  which  alone  could  have  been  given  on  any  other  bill, 
for  Shawns  name  was  not  to  be  used.  Here  Ashby  and 
Rowland  carrying  on  business  under  that,  name  jointly 
frith  Shaw^  have  accepted  a  bill  drawn  on  Ashby  and  Co. 

(a)  2  E^.  N.  P.  a  7SU 

They 
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They  have  thereby  acknowledged  that  Ashhy^  BatBland,       1881. 
and  Sham  are  the  persons  intended  by  the  drawer. 

Cur»  adv»  VUU.  agamti 


Lord  Tenterdbk  C.  J.,  in  Hilary  term,  delivered  the 
judgment  of  the  Court 

We  have  considered  this  case,  and  are  of  opinion, 
upon  the  whole,  that  the  plaintiff  is  entitled  to  recover. 
The  bill  was  addressed  to  the  firm  of  Ashby  and  Co^ 
but  was  accepted  in  the  name  of  Ashhy  and  Ectooland. 
The  firm  was  in  fact  composed  of  AMy^  Rcmiand^  and 
Shaewj  but  the  names  and  style  they  had  agreed  to  use 
were  Ashby  and  Baaiand.  Shavs  was  interested  in  the 
house  at  the  time  of  the  acceptance.  No  fraud  was 
found.  A  valid  consideration  was  given  for  the  bill. 
Notwithstanding  the  variance  between  the  names  to 
which  the  bill  is  addressed  and  those  in  which  it  is 
accepted,  we  are  of  opinion  that  the  three  defendants 
must  be  taken  to  be  the  persons  designated  by  the 
acceptance  in  the  name  of  Ashby  and  Bawland^  and  that 
the  acceptance  binds  them  all.  That  being  so,  there 
must  be  a  new  trial. 

Rule  absolute  for  a  new  triaL 
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1831. 


Doe  dem.   Robert   Goldin   against  Thomas 

Lakeman  and  Others. 

Testator  de-       "C^JECTMENT  for  messuages  and  lands  situate  in 

▼ised  estates  to      I  J 

his  son  A.  Ji.,  Avetoti  Gifford^  in  the  county  of  Devon.    At  the 

his  heirs  and  -ivr  r  *    >    t  y    r  i        -fx  «•  • 

assigns  for  ever,  trial  before  JUtttledale  J,f  at  the  Devon  Spring  assizes 

^eless  tlTthe'  IB^S,  a  verdict  was  found  for  the  plaintiff,  subject  to 

T^^.,  the  opinion  of  this  Court  upon  the  following  case:- 
^tautoX         Richard  Hobbs  being  seised  in  fee  of  the  premises  in 

three  daughters  question,  on  the  Sd  of  Jtdv  1772,  made  his  will,  duly 

respectively.  *  «• 

He  then  con-     executed  and  attested,  in  which,  after  bequests  of  lease- 

tinued,  "  And  ' 

I  do  hereby       hold  messuages,  money,  and  chattels  to  his  three  daugh- 

cjirecty  that 

until  my  said  ters,  whom  he  constituted  also  his  residuary  legatees,  he 
his  heirs  shall  devised  as  foliows :  —  *'  I  give  and  devise  to  my  son 
^tandfOM  Bichard  Hobbs,  now  of  the  island  of  SL  Christopher^ s, 
said'threc™^  all  that  my  messuage,  estate,  lands,  and  premises 
daughters  tiie  thereto  belonging,  called  or  commonly  known  by  the 
600/.  in  manner  name  of  South  Effbrdy  situate  in  the  parish  of  Aveton 

as  aforesaid,  ^ 

he  shall  not       Gifford,  in  the  said  county  of  D^txm,  now  in  the  pos- 

have  possession  t*  ^^ 

of  the  said  session  of  George  Steer,  to  hold  the  same  premises  to 

rents  and  pro-  V^Y  ^aid  son  Richard  Hobbs,  his  heirs  and  assigns  for 

the  Mid  wtaS»™  ^^®^»  subject  nevertheless  to  the  payment  of  the  sum  of 

Uh^u'b^"^!  ^^^''  ^^ '^^'"^  money  of  Great  Britain  to  my  said  three 

divided  to  and 

amongst  my  said  three  daughters  in  equal  parts  and  proportions,  until  my  said  son  or  his  heirs 
shall  come  to  England  and  pay  the  said  sum  of  6O01.  as  aforesaid.*'  He  further  empowered 
the  eldest  daughter  to  let  the  premises  from  time  to  time,  for  terras  of  seven  years ;  and  he 
added,  *'  And  in  case  my  said  son  shall  not  come  to  England  during  his  lifetime  to  take 
possession  of  the  said  estate  in  manner  hereinbefore  mentioned,  and  shall  die  without  leaving 
any  issue  lawfully  to  be  begotten,  then  I  give  and  devise  the  said  estate  and  premises  to  my 
said  three  daughters  in  equal  parts  and  proportions,  not  as  joint  tenants  but  as  tenants  in  com- 
mon, and  to  the  respective  heirs  of  their  several  bodies  for  ever.*'  If  either  of  the  younger 
daughters  died  under  age  and  unmarried,  her  monies,  estate,  &c,  were  to  be  divided  equally 
between  the  survivors. 

On  the  testator's  death  the  daughters  entered,  R,  H,  the  son  being  abroad,  and  they  kept 
possession  till  he  died,  never  having  made  the  required  payment :  Held,  that  their  estate 
in  the  premises  was  either  a  fee,  conditioned  to  determine  when  B*  H,  *<orhi8  heirs,*' 
fihould  fulfil  the  terms  of  the  will|  or  a  chattel  interest,  subject  to  the  same  event. 

daughters 


agaaut 
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daughters  in  manner  following;  that  is  to  say,  the  sum        1831« 

of  ISOL  to  my  eldest  daughter  Elizabeth  Hobbs:  250/.       '    7" 

to  my  daughter  Sar(A  g  and  200/.  to  my  daughter  jlnn.       ^^^^^ 

And  I  do  hereby  direct  that  until  my  said  son  Richard^ 

or  his  heirs,  shall  come  to  England^  and  also  to  pay  to 

my  said  three  daughters  the  said  sum  of  600/.  in  manner 

as  aforesaid,  that  he  shall  not  have  the  possession  of  the 

said  estate ;  but  that  the  rents  and  profits  arising  from 

the  said  estate  and  premises  shall  be  equally  divided  to 

and  amongst  my  said  three  daughters  in  equal  parts  and 

proportions,  until  my  said  son  or  his  heirs  shall  return 

to  Englandj  and  pay  the  said  sum  of  600/.  as  aforesaid. 

And  I  do  hereby  direct  that  my  said  eldest  daughter 

shall  have  power  to  let  and  set  the  said  estate  and  tene* 

ment  as  often  as  the  said  estate  shall  come  in  hand,  at 

a  yearly  improved  rent,   for  any  term  of  years  not 

exceeding  seven  years ;  and  in  case  my  said  son  shall 

not  come  to  England  during  his  lifetimei  to  take  pos* 

session  of  the  said  estate  in  manner  hereinbefore  men* 

tioned,  and  shall  die  without  leaving  any  issue  lawfully 

to  be  begotten,  then  I  do  give  and  devise  the  said  estate 

and  premises  to  my  said  three  daughters,  in  equal  parts 

and  proportions,  not  as  joint  tenants,  but  as  tenants  in 

common,  and  to  the  respective  heirs  of  their  several 

bodies  for  ever.    And  in  case  either  of  my  said  two 

daughters  Sarah  and  Ann  shall  happen  to  die  under  age, 

and  unmarried,  I  do  direct  that  the  monies,  estate,  and 

^ects  of  her  so  dying  shall  go  to  and  be  divided 

equally  between  the  survivor  of  them  and  my  said  eldest 

daughter  Elizabeth:' 

Shortly  after  the  execution  of  his  will  the  testator 
died,  leaving  his  said  son  and  three  daughters  him  sur* 
▼ivbg,  his  only  children. 

Richard 


M  CASES  IN  EASTER  TERM 

1831.  Richard  Hobbs,  the  son  of  the  testator,  was  in  the 

West  Indies  at  the  time  of  his  father's  death.     He  re- 
Doc  dem. 

GotDiN       turned  to  England  in  the  following  year,  and  remained 

agetnit 

hjkKWHAir.  some  months,  during  which  time  he  tended  with  one 
of  his  sisters  at  Plymouth^  but  went  over  to  the  pro-* 
perty  in  question,  distant  about  sixteen  miles,  with 
the  intention  of  taking  possession,  and  entered  upon  it 
for  that  purpose.  He  subsequently  visited  it  two  or 
three  times  during  his  stay,  and  after  executing  certain 
articles  of  agreement  (which  were  annexed  to  the  case) 
returned  to  the  island  of  St.  Christopher^  where  he  died 
in  1785,  leaving  no  issue* 

Elizabeth  Hobbs,  the  testator's  eldest  daughter,  married 
Richard  Smithy  and  died  without  issue  in  1774.  Sarah^ 
the  second  daughter,  attained  her  full  age,  and  died  un- 
married in  February  1828.  Ann,  the  third,  attained  her 
full  age,  and  married  William  Galdin^  whom  she  sur- 
vived, and  died  in  1824,  leaving  two  sons,  both  of  whom 
were  bom  in  the  lifetime  of  Richard  Hobbsj  the  son  of 
the  testator.  One  of  them  died  unmarried  in  1 826 ;  the 
other,  Robert  Goldin^  was  the  lessor  of  the  plaintiff. 

The  sum  of  600/.  directed  by  the  will  to  be  paid  by 
Richard  Hobbs  in  certain  proportions  to  his  three  sisters 
was  never  paid  by  him,  unless  the  articles  of  agreement 
above  and  hereafter  mentioned  could  be  deemed  to 
operate  as  a  payment. 

After  the  return  of  Richard  Hoibbs  to  the  West  Indies 
in  177S,  a  creditor  of  his,  at  his  instance,  was  aUowed 
to  receive  the  rents  of  the  premises  for  a  short  time,  until 
his  debt  was  satisfied ;  but  Richard  Smith  and  Eliiabeth 
his  wife  received  them  both  before  and  after,  until  the 
death  of  the  latter  in  1774,  subsequently  to  which  time 
they  were  received  by  Sarah  Hobbs,  who  also  had  the 

custody 
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custody  of  Ihe  title-deeds  till  1787;  and  during  this       18S1. 
period  the  interest  upon  a  mortgage  of  the  premises 

Doe  dem. 

made  by  the  said  Richard  Hobbs  to  one  Susannah  Goldik 
Mallettf  for  money  lent  by  her  to  him,  was  paid  out  Lakemak. 
of  such  rents  and  profits.  In  1785  a  second  mortgage 
of  the  premises  was  made  by  Richard  Hobbs  to  one 
Richard  Livermore^  for  money  which  he  had  lent  to 
Hobbs.  In  1787  Sarah  Hobbs  and  her  sister  Ann  Gcldin^ 
then  a  widow,  executed  a  conveyance  in  fee  of  the  pre- 
mises to  Christopher  Savery^  the  two  mortgagees  being 
parties  to  the  instrument;  and  the  principal,  and  all 
interest  due  on  the  said  mortgages,  were  discharged  out 
of  the  purchase-money. 

On  the  22d  of  December  1826,  the  lessor  of  the 
plaintiff'  made  an  entry  on  the  premises  with  the  know- 
ledge of  the  defendants,  for  the  purpose  of  avoiding  all 
fines,  if  any  such  had  been  levied. 

The  agreement  of  1773  before  referred  to  was  made 
between  Richard  Smith  and  Elizabeth  his  wife,  the  tes- 
tator's eldest  daughter,  and  Sarah  Hobbs,  his  second 
daughter,  of  the  first  part ;  the  two  executors  of  the 
testator's  will  on  behalf  of  Ann  Hobbs,  the  third  sister, 
who  was  an  infant,  of  the  second  part;  and  Richard 
Hobbs,  the  testator's  son,  of  the  third  part.  By  this 
instrument,  after  reciting  that  Richard  had,  in  con- 
formity to  the  will,  come  to  England  and  taken  posses- 
sion of  the  estate,  but  had  not  paid  the  600/.  as  the  will 
directed,  it  was  witnessed  that  Smith  and  his  wife  and 
Sarah  Hobbs  agreed  and  covenanted  widi  the  said  Richard 
(the  executors  consenting  and  ratifying  the  agreement, 
as  far  as  they  lawfully  might,  on  behalf  oi  Ann  Hobbs,) 

tliat  they  would  permit  the  said  Richard  to  let  the  pre- 

• 

mices  lor  any  term  or  terms  not  exceeding  seven  years, 
Vol.  II.  D  at 
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1831.       at  the  best  rent  that  could  be  gotten,  he  making  the 
rent  payable  to  Smith  and  his  wife  and  Sarah  Hoibbsy 

Tjim  d6iiia 

GoLDiw  who  should  discharge  out  of  it,  first  the  rates,  taxes,  and 
Lakbkav.  outgoings  of  the  estate,  and  then  the  interest  of  the  600/. 
due  to  the  sisters  under  the  will,  and  should  pay  Richard 
Hohbs  the  residue ;  and  should,  on  payment  of  the  600/. 
and  interest,  deliver  up  the  premises  again  to  Richard^ 
with  all  the  title-deeds  and  muniments.  And  Richard 
Hobbs  agreed  and  covenanted  to  pay  the  600/.  at  six 
months*  notice,  or,  in  default  thereof,  give  up  possession 
of  the  premises  to  Smith  and  his  wife  and  Ann  Hobbsj 
who  should  thereafter,  and  until  such  payment,  receive 
the  rents  and  profits  to  be  applied  as  before  men« 
tioned.  In  the  conveyance  of  1787,  Sarah  Hobbs  and 
Ann  Goldin  described  themselves  as  the  sisters  and  co- 
heiresses of  Richard  Hobbs  {Sarah  being  also  admini- 
stratrix de  bonis  non  of  Smithy  then  deceased);  and  after 
reciting  the  before-mentioned  agreement,  and  that  Smith 
and  his  wife  and  Sarah  Hobbs  had,  in  pursuance  thereof, 
successively  kept  possession  of  the  premises  and  title- 
deeds,  and  received  the  rents  and  profits,  and  that  the 
interest  of  the  said  600/.  had  been  paid,  but  the  princi- 
pal remained  due,  they  did  by  those  indentures,  for  the 
considerations  therein  mentioned  (among  which  was  the 
paying  offo(MaUett*s  and  Uvermore^s  mortgages),  grant, 
bargain,  sell,  &c.  the  said  premises  to  Christopher  Savery^ 
his  heirs  and  assigns  for  ever,  discharged  from  the  pay- 
ment of  the  said  600/.,,  the  receipt  of  which  they  ac- 
knowledged. In  this  conveyance  was  included  the  right 
of  dower  oi  Richard  Hobbs's  widow,  which  she  had  before 
conveyed  in  trust  for  Sarah  and  Ann  for  a  valuable  con- 
sideration. 

This  case  was  argued  at  the  sittings  in  banc  before 

Michael^ 


IN  THE  First  Year  of  WILLIAM  IV,  S5 

Michadmas  term  1830;  and  it  was  then  contended  on        18S1. 
behalf  of  the  defendants,  that  the  agreement  of  1773       

Doc  dem. 

operated,  on  Richard  Hohb^s  part,  as  a  payment  of  the  Goldin 
600/.,  and  was  recognised  as  such  by  the  other  parties ;  Lakuiak. 
and  that  if  the  consent  of  the  executors  on  behalf  of 
jInn  Hobbs  (then  an  infant)  was  not  a  valid  recognition 
by  her,  still  she  had  ratified  it  by  her  execution  of  the 
conveyance  of  1787,  in  the  terms  above  stated.  But 
supposing  that  there  had  not  been  a  payment,  or  any 
thing  equivalent  to  it,  then  it  was  contended  that  the 
remainder  had  never  vested ;  for  that,  in  default  of  pay- 
ment of  the  600/.,  Richard  took  no  estate,  but  a  con- 
ditional fee  or  chattel  interest  passed  to  the  sisters  ^ 
immediately  by  the  devise  of  the  rents  and  profits,  and 
had  never  been  divested  again ;  and  that  if  Richard  had 
taken  any  estate  in  the  first  instance,  that  estate  must 
have  been  a  fee-simple,  and  the  supposed  remainder  to 
the  sisters  was,  in  fact,  an  executory  devise  limited  upon 
an  indefinite  failure  of  issue  in  Richardy  and  therefore 
void.  The  learned  Judges  were  clearly  of  opinion  that 
Ann  Hobbs  was  not  bound  in  the  first  instance  by  the 
instrument  executed  during  her  minority,  whatever  might 
be  its  operation ;  that  if  she  took  an  estate  tail  at  the  death 
of  Richardy  her  supposed  ratification  of  the  instrument 
after  that  event  could  not  give  it  the  effect  contended 
for ;  and  that  the  execution  of  this  instrument  by  Richardy 
and  the  other  acts  done  by  him  during  his  stay  in  Eng" 
landy  could  not  in  fact  be  considered  as  a  coming  to 
take  possession  in  such  manner  as  was  directed  by  the 
will.  Bui  they  desired  that  the  other  points  of  the  case 
should  be  argued  before  the  full  Court.  The  case  was 
farther  argued  in  Hilary  term. 

D  2  Praed 


S6  CASES  IN  EASTER  TERM 

1831.  Praed  for  the  lessor  of  the  plaintiff.    The  sisters  of 

^     4   :      Richard  Hoitbs,  under  one  of  whom  the  lessor  of  the 

I>ov  dem. 

GoLDiK  plaintiff  claims,  had  an  estate  tail  vested  in  them  at  the 
Lakulav.  time  of  the  conveyance  to  Savery  ;  and,  consequently, 
that  conveyance  was  ineffectual.  The  operation  of  the 
devise,  viewing  it  apart  from  the  provision  with  respect 
to  Richard's  coming  to  England,  is  to  give  an  estate 
tail  to  Richard,  with  remainder  to .  his  sisters  in  tail. 
It  is  true  the  testator,  in  the  first  instance,  devises  to 
Richard,  and  his  heirs  and  assigns  for  ever;  but 
this  is  qualified  by  the  subsequent  words,  if  he  shall 
die  *^  without  leaving  any  issue  lawfully  to  be  begotten," 
which  shew  an  intention  to  restrain  tlie  term  *^  heirs''  to 
the  heirs  of  his  body ;  and  therefore  an  estate  tail  only 
is  created.  The  cases  bearing  on  this  subject  are  col- 
lected in  6  Cruises  Dig.  tit  S8.  c.  12.  p.  250,  &c.  Sd  ed. 
The  charge  of  600/.  upon  this  estate  does  not  enlarge 
it  to  a  fee-simple ;  though  in  the  case  of  a  life-estate  it 
would  be  otherwise.  Doe  v.  Fyldes{a\  Denn  v.  iS/^- 
ter  (i),  Tenny  v.  Agar  (c),  Raggett  v.  Beattie  (rf).  The 
testator's  object  clearly  was  to  keep  the  estate  in  his 
family,  restraining  it,  first  to  the  son  and  his  issue,  and, 
secondly,  to  the  daughters  and  theirs.  But  it  was  also 
his  desire  to  enforce  Richard's  coming  to  England  and 
paying  the  600/.,  by  withholding  the  estate  from  him  in 
the  mean  time.  To  accomplish  this  intention,  he  de- 
vised the  rents  and  profits  of  the  estate  to  be  equally 
divided  among  his  three  daughters  until  Richard  or  his 
heirs  should  return  to  England  and  make  the  payment ; 
and  he  empowered  the  eldest  sister  during  that  time  to 
let  the  estate  for  terms  of  seven  years.     The  words 

(a)  Coup.  839.  (6)  5  7.  27.  335. 

(c)    IS  Eatt,  25%.  {d)  5  Ifingk.  843. 

«  until 


i»  THE  FiMT  Yeab  or  WILLIAM  IV.  37 

^  until  my  son  Richard  or  his  heirs  shall  come  to  18S1. 
Englandj'*  in  this  part  of  the  will,  clearly  mean  heirs  of  _  , 
the  body;  for  otherwise  the  term  heirs  must  apply  to  the  tioLonr 
sisters,  who  were  already  in  England.  The  intention  Lakxxav* 
was  not  to  give  the  estate  itself  to  the  daughters,  but 
only  to  enable  the  eldest  sister  to  receive  the  rents  and 
profits  as  a  trustee  for  them  till  Bichard,  or  the  heirs 
of  his  body,  should  return  and  pay  the  sisters  their 
respective  portions,  or  till  Richard  should  die,  leaving 
no  such  heirs.  IParke  J.  The  sisters  are  to  take 
equally  under  this  devise,  though  the  sums  of  money  to 
be  paid  to  them,  when  the  son  or  his  heirs  return,  are 
unequal.]  It  was  said  on  the  other  side,  that  this 
devise  of  the  rents  and  profits  carried  the  land,  and  that 
it  gave  the  daughters  an  estate  of  inheritance,  determin- 
able only  when  Richard  or  his  heirs,  indefinitely,  should 
return  and  pay  the  600/.  It  cannot  be  maintained 
against  the  case  of  Price  v.  Faughan  (a),  (which  was 
cited  in  the  former  argument),  that  the  land  does  not 
pass  by  a  devise  of  the  rents  and  profits ;  but  it  is  not 
clear  fh>m  that  case  that  such  devise  will  pass  the 
estate  of  inheritance  here  contended  for,  or  any  thing 
more  than  a  chattel  interest.  This  intermediate  devise, 
if  so  considered,  does  not  support  the  assumption  that 
Richard  was  intended  to  take  an  estate*  if  any,  in  fee- 
simple,  and  that  the  ultimate  limitation  to  the  sisters 
was  on  an  indefinite  failure  of  issue.  And  any  difficulty 
that  might  be  raised  as  to  the  effect  of  this  devise  of  the 
rents  and  profits,  in  case  of  the  death  of  one  or  more 
of  the  sisters  before  payment  of  the  600/.,  is  removed,  if 
the  will  be  read  as  giving  the  estate  tail  to  the  three 

(a)  Jleyn,  45^ 

D  S  sisters 
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1831.       sisters  immediately,  and  until  Bichard  or  his  heirs  re- 
~       turn  to  England  and  pay;  and  the  clause  as  to  the 

Doc  dciD* 

GoLDiy  rents  and  profits  merely  as  the  direction  of  the  testator 
Lakiman.  concerning  the  distribution  of  tbesci  until  such  return 
and  payment  **  A  particular  estate  may  be  transposed, 
and  placed  either  before  or  after  some  other  estate 
given  by  the  will,  if  such  transposition  be  necessary  to 
fulfil  the  intent  of  the  testator."  6  Cruise^  Dig.  tit.  SB. 
c.  9.  p.  162.  Green  v.  Hayman  (a),  Braamsmord  v. 
Edwards  (i).  The  general  intent  of  the  testator  is  to  be 
carried  into  effect,  notwithstanding  any  particular  in- 
tention that  may  be  inconsistent  with  it ;  Robinson  v. 
Bobinson{c)\  and  that  general  intent  will  be  consulted 
in  the  present  case,  if  the  devise  be  construed  as  giving 
the  daughters  an  estate  tail  in  the  first  instance,  subject 
to  be  divested  if  Richard  Hobbs^  or  the  heirs  of  his  body, 
should  return  to  take  possession  on  the  terms  of  the 
will,  with  remainder  over  to  the  daughters  in  tail,  if 
Richardj  after  so  taking  possession,  should  die  without 
leaving  heirs  of  his  body. 

Coleridge  contr^.  The  lessor  of  the  plaintiff  has  no 
claim  unless  an  estate  tail  has  vested  in  the  daughters 
of  the  testator ;  and  that  was  not  the  effect  of  the  will. 
There  is  nothing  to  shew  that  the  testator's  intention 
was  such  as  has  been  afiirmed  on  the  other  side :  his 
object  appears  to  have  been  to  give  Richard  the  estate 
in  fee,  only  securing  to  the  daughters  the  payment  of 
600/.  The  limitation  over  to  them  in  tail  depends  on 
two  events :  *'  In  case  my  said  son  shall  not  come  to 
England  during  his  lifetime  to  take  possession  of  the 

(tt)  2  Cha,  Ca,  10.  (6)  2  Vrs,  ien.24S.  (c)  1  JBurr,  38. 

said 
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said  estate  in  manner  hereinbefore  mentioned^  and  shall       1831. 
die  without  leaving  any  issue  lawfully  to  be  begotten."       """"^ 

1  Dob  omii* 

Taking  these  two  conditions  together,  and  comparing  Goldiv 
them  with  the  former  part  of  the  will,  it  is  clear  that  the  Lakixav. 
meaning  of  the  first  proviso  is,  in  case  Richard  or  his  heirs 
should  not  come  to  England  to  take  possession.  The 
clause  cannot  be  read  as  if  the  remainder  were  to  de- 
pend upon  one  or  the  other  of  the  two  events  there 
mentioned;  for  then  it  must  be  contended,  that  it  Richard 
had  died  in  the  West  Indies^  leaving  heirs,  they  might 
have  been  cut  off  from  the  estate,  because  Richard  had 
not  in  person  gone  to  England  for  the  purpose  speci- 
fied ;  which  evidently  was  not  intended.  To  construe 
the  clause  in  the  alternative,  the  Court  must  be  called 
upon  to  read  <<  or  "  for  **  and ; "  and  that  to  defeat  the 
testator's  intention:  whereas  in  SouUev*  Gerrard{a)i  and 
several  other  cases,  (collected  in  6  Cruises  Dig.^  tit.  38. 
c.  9.  p.  157,  &c.)  the  Court  has  substituted  **and*'  for 
^'  or,"  to  prevent  that  intention  from  being  frustrated.  By 
the  plain  construction  of  this  will,  if  Richard  had  taken 
any  estate  under  it,  he  would  have  had  an  estate  in  fee; 
the  alternate  remiunder,  therefore,  to  the  daughters  could 
only  be  an  executory  devise:  but  as  Richard^  in  fact,  had 
not  the  estate  in  the  first  instance,  and  as  the  devise  to 
him  and  his  heirs  would  take  effect  only  when  he  or 
such  heirs,  indefinitely,  should  come  to  England  to  take 
possession  according  to  the  will,  that  executory  devise 
was  void,  as  depending  on  an  indefinite  fiiilure  of  issue, 
and  that  in  a  person  who  was  as  yet  a  stranger  to  the 
estate.  The  estate  which  the  daughters  took  till  their 
brother  should  comply  with  the  will  was  not  an  estate 

(a)  Cro,  E&u  5S5. 

D  4  tail 
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1831.       tail ;  and  it  has  never  been  determined.    That  the  devise 
~       of  the  rents  and  profits  gave  them  an  estate  in  the  land. 

Dob  dem* 

GoLriir       is  agreed :  tliis,  however,  is  said  on  the  other  side  to  have 

against  i  •  i  •  ■  e 

Lakemav.      been  merely  a  chattel  mterest,  to  secure  the  payment  of 
the  600/.    But  no  provision  is  made,  in  case  one  or  more 
of  the  daughters  die,  for  payment  of  their  shares  of  that 
bequest.     The  estate  is  given  to  them  till  Richard  or 
his  heirs  return,  which  is  an  indefinite  period :  and  this 
last  argument  was  relied  upon  in  Price  v.  Vaughan  (a), 
as  shewing  that  the  estate  there  in  question  was  not  a 
chattel  interest.  [Lord  TerUerden  C.  J.  The  words  *'  un- 
til my  son  Richard  or  his  heirs  shall  come  to  JSnglandj" 
must  refer  to  the  heirs  of  his  body ;  because,  otherwise, 
the  daughters,  who  actually  were  in  England^  are  the 
heirs.]    Still,  the  duration  of  the  estate  is  uncertain, 
and  the  argument  in  Price  v.  Vaughan  applies.     A  grant 
to  the  daughters  and  their  heirs,  until  the  events  spe- 
cified in  the  devise,  would  have  given  a  base  fee ;  but 
in  a  will,  such  an  estate  may  pass  without  the  word 
heirs,  if  the  intention  be  clear.     The  daughters,  there- 
fore, in  this  case  took  a  base  fee  until  Richard  or  his 
heirs  should  come  to  England  and  pay  the  600/.  as  di- 
rected by  the  will.     That  event  had  not  happened  when 
the  conveyance  was  made  to  Saven/.     [Lord  Tenter- 
den  C.  J.    The  estate,  then,  is  still  existing;  and  if  so,  it 
defeats  the  claim  of  the  lessor  of  the  plaintiff.]    If  it  be 
only  a  chattel  interest,  the  effect,  as  to  him,  is  the  same. 
To  obviate  this  objection,  it  is  said,  that  the  estate  tail 
limited  to  the  daughters  may  be  transposed,  so  as  to 
take  place  of  the  first  devise  to  them;  but  this  has  only 
been  done  where  it  was  plainly  necessary  for  the  ac- 

(a)  AUyn,  45. 
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complishment  of  the  testator's  purpose;  otherwise,  the        IBSL 
parts  of  the  will  must  be  read  in  the  order  given  them        — — 

I}oK  denu 

by  the  testator.  Golvik 

The  sisters,  then,  took  by  this  devise  an  estate  which      Lakixak. 
has  never  yet  been  divested.     If  any  thing  could  have 
vested  in  Richardj  it  would,  as  already  observed,  have 
been  a   fee*simple.     The  devise   to   him  in  the  first 
instance  is  clearly  in  fee;  and  the  rest  of  the  will,  taken 
together,   bears   the  same  construction.     The  charge 
npon  the  land  tends  to  shew  that  this  was  the  testator's 
meaning.     It  is  true  that  where  an  estate  tail  is  actually 
created,  such  a  charge  does  not  convert  it  into  a  fee; 
but  where  the  question  is,  whether  the  estate  be  in  tail 
or  fee,  a  charge  like  this  is  to  be  considered,  among 
other  circumstances,   as   evidence  of  the  testator's  in- 
tention.    In  Pelk  V.  Brown  (a),  where  the  devise  was  to 
Thomas  and  his  heirs  for  ever,  with  a  limitation  to  his 
brother  if  Thomas  died  without  issue,  living  his  said 
brother,  it  was  held  that  Thomas  took  in  fee ;  and  it  was 
relied  upon  in  support  of  this  construction,  that  the 
devise   was   made   to   him,    **  paying  to   his  brother 
Richard  20/."    And  where  the  devise  is  in  fee  in  the 
first  instance,  it  makes  no  difference  if,  by  a  subsequent 
clause,  a  remainder  over  is  limited  on  a  particular  event 
and  the  death  of  the  first  devisee  without  heirs  of  his 
body:   such  remainder  amounting  only  to  an  executory 
devise,  which  cannot  alter  the  nature  of  the  preceding 
one.    ColUnson  v.  Wright  {b)y  Feame  on  Contingent  Re^ 
mainders^  p.  507.  6th  ed.     In  any  view  of  this   case, 
therefore,  no  estate  tail  has  ever  vested  in  the  sisters  of 
Richard  Holbs  s  since  the  devise  to  them  relied  upon  on 

(a)  Cro.  Jae.  590^  (6)  1  Sid.  M& 

the 
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18S1*  the  other  side  was  either  limited  on  a  fee,  and  void  as 

"^"^  depending  on  too  remote  a  contingency ;  or  was  to  take 

Dob  dtno* 

GoLDiH  effect  after  an  estate  (whether  base  fee  or  chattel  in- 

Lakmean.  terest)  which  has  never  been  determined. 


Praed  in  reply.  In  the  clauses,  if  ^^  my  said  son  shall 
not  come  to  England  daring  his  lifetime  to  take  pos- 
session of  the  said  estate  in  manner  hereinbefore  men- 
tioned, and  shall  die  without  leaving  any  issue  lawfully 
to  be  begotten,"  the  latter  words  seem  clearly  referable 
to  the  time  of  Richard's  death ;  and  this  contradicts  the 
supposition  of  an  indefinite  failure  of  issue  being  con- 
templated. 

Cw\  adv.  vuU. 

Lord  Tenterden  C.  J.,  in  Hilary  term,  delivered  the 
judgment  of  the  Court.  It  is  difficult  to  understand  in 
this  cose  what  really  was  the  testator's  intention ;  and  still 
more  so  to  see  how  that  intention  can  be  carried  into 
effect.  But,  on  the  best  consideration  we  can  give  the  sub- 
ject, we  are  of  opinion  that  the  daughters  took  under  this 
will  either  a  fee-simple  on  condition, —  namely,  to  deter- 
mine when  Richard  Hobbs  or  his  heirs  should  return  to 
England  and  pay  the  sum  of  600/.  as  directed,  — or  a 
chattel  interest  to  continue  till  such  return  and  pay- 
ment. It  is  an  established  rule,  that  a  devise  of  the 
rents  and  profits  is  a  devise  of  the  land  :  the  daughters, 
therefore,  clearly  took  an  estate  (of  whichever  de- 
scription) under  this  will;  and  as  the  600/.  were  not 
paid,  their  interest  had  never  been  divested  at  the  time 
of  the  conveyance  to  Savety.  The  plaintiff,  therefore,  is 
not  entitled  to  recover. 

Judgment  for  the  defendants. 
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The  Dock  Company  at  Kingston-upon-Hull 
against  William  Browne  and  Others. 

DEBT  for  tonnage  duties  in  respect  of  ships  and  The  port  of 
vessels  of  the  defendants  having  laden  and  unladen  Hull  is  men- 
goods  within  the   port  of  Kingston-upon^HvU.     Flea,  of  parliament, 

■111       ^  cbarten»  and 

ml  debent.  other  docu- 

At  the  trial  before  Bayley  J.,  at  the  Lent  assizes  for  °n"^.'fl,\'^,*' 
Yorkshire  1829,  a  verdict  was  found  for  the  plaintiffs,  "f^^'dingto 

'  *  ^    the  popular 

subject  to  the  opinion  of  this  Court  upon  the  following  understandings 

*  *"  °    tA  denoting  a 

case  I  •—  particular  place; 

rrii         1   •     •  .  .  and,  secondly. 

The  plaintifis  are  the  proprietors  of  extensive  docks,  in  a  larger 
basins,  quays,  and  wharfs  at  the  town  and  port  of  King"  comprising 
ston-upon^HuU ;   the  defendants   are   the  owners  of  a  nameadis- 
brig  which  sailed  with  goods,  on  the  Uth  ot  April  1828,  pUc«^ci3 
from  Goole  on  a  voyage  to  Hambursh.  and  returned  the  ^g*^®*"  ^o;/*»« 

^    o  o   '  purposes  of  the 

ibilowinfir  month  with  a  cargo  of  wool  and  hides  from  wfn««.  »nd  of 

°  ^  ^  which  Aln^s/ofi- 

Hamburgh  to  Goole.      Goole  is  situated  on  the  river  ujH>n'HuU\% 

the  chief. 

Ouse^  and  is  within  and  parcel  of  the  duchy  of  Lancaster  s      The  sutute 

and  the  undertakers  of  the  Aire  and  Calder  navigation  «.  42.',  which 

have  there  recently  made  docks  (being  artificial  exca-  iJJi^k  company 

vations  in  the  land  adjacent  to   the  river),   and  built  'h^pj'JJ^jn** 

quays,  warehouses,  and  other  conveniences  suitable  for  *°*°  °I  ?°\"« 

^     ^^  »  out  of  the  liar- 

carrying  on  a  foreign  trade.     Kingston^upon-Htdl  is  a  bourofUng- 

town  corporate,  the  mayor  and  corporation  of  which  and  the  com- 

have  jurisdiction  over  the  town,  and  county  of  the  same,  docks  within 

It  lies  upon  the  river  Humber^  into  which  river,  and  jongttof^jton^ 

considerably  to  the  westward  of  the  town,  fall  the  two  ^orTad&H^'^' 

any  of  their 
cargo  wUkht  the  tend  pott,  must  be  construed  as  using  the  term  **  port"  in  the  popular  sense ; 
and  not,  therefore,  as  extending  the  burden  of  dock  duties  to  places  which,  in  point  of 
local  docription,  are  without  the  port  of  B%iU$  as  Gookf  on  the  river  Ouie, 

rivers 
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rivers  Ouse  and  Trenty  the  former  passing  from  York  to 
Selby^  Rcvtsxliffe^  Howderip  and  Goole  in  the  order  here 
mentioned;  Goole  being  about  twenty-five  miles  from 
Kir^ston^^upon^HuU :  the  latter  running  from  Stockmth 
and  Gainsborough ;  and  both  losing  at  their  confluence 
their  respective  names  in  that  of  Humber.  On  the 
south  side  of  that  river  are  situated  the  several  towns 
or  places  of  Barrow,  Barton,  Brigg,  and  Ferriby-Sluice, 
all  above  the  town  of  Kingston-upon-HuIL 

By  an  act  of  parliament,  14  G.  8.  c.  56.,  for' making 
and  establishing  public  quays  at  Kingston^upon-^HuU, 
&c.  and  for  the  benefit  of  commerce  in  the  port  of 
Kingston^upon-Hidl,  and  for  making  divers  works  for 
the  accommodation  of  vessels  using  the  said  port ;  after 
reciting  an  act  of  the  14  Car.  2.  (which  again  recites  an 
act  made  1  Eliz,,  directing  that  no  goods,  &c.  should  be 
shipped  or  discharged  but  in  or  upon  certain  places 
therein  described,  except  the  port  of  Htdl),  by  which  act 
of  Charles  XL  the  king  was  enabled,  by  his  commission, 
to  appoint  from  time  to  time  such  places  wherein  it 
should  be  lawful  so  to  ship  and  discharge  goods,  except 
the  town  of  HtiU,  &c. ;  by  reason  of  which  exception,  the 
present  act  (of  14  G.S.)  was  necessary  for  the  purpose 
of  establishing  lawful  quays  at  the  port  of  Kingston-upon- 
Hull:  —  It  was  amongst  other  things  enacted,  that  his 
majesty  should  assign  necessary  places  and  quays  at 
Kingston-upon^Hull,  and  settle  the  extents  and  limits  of 
the  same,  on  which  quays,  &c.  all  goods  brought  by 
way  of  merchandize  from  any  of  the  parts  beyond  the 
seas  were  to  be  landed.  And  for  the  purpose  of  reim- 
bursing the  company  therein  described  for  making  and 
maintaining  the  basin,  docks,  and  other  works  there 
mentioned,  and  enabling  them  to  keep  the  said  works  in 

repair! 
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repair,  certain  rates  were  to  be  paid  by  ships  or  vessels 
(with  certain  exceptions)  coming  into  or  going  out  of  the 
harbour,  and  the  said  basin  or  docks  within  the  port  of 
Kingstan-upon-HulIf  or  lading  or  unlading  within  the 
said  port  (a).  But  it  was  enacted,  that  vessels  coming 
coastwise  from  or  to  any  place  up  the  rivers  Trenf  or 
Ouse,  within  the  limits  of  the  port  of  Hull  as  then  used, 
should  not  be  liable  for  the  rates  unless  such  vessels 
should  come  into  or  go  out  of  the  said  basin  or  dock, 
or  any  part  of  the  harbour  called  Htdl  Basing  or  should 
lade  or  unlade  within  any  part  of  the  river  Humber^  or 
if  such  vessels  should  go  into  the  said  harbour  solely  for 
the  purpose  of  custom-house  clearance.  It  was  also 
enacted,  that  regulations  to  be  made  in  furtherance  of 
the  act  should  be  published  in  the  town  of  Kingston-upon" 
Htdl  i  and  that  any  two  justices  of  the  peace  of  King^ 
ston-upon-HuU  might  issue  a  warrant  for  distraining  for 
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(a)  The  tobstance  of  section  42.  is  as  follows :  '*  That  in  consideration 
of  the  expences  incarred  by  the  company  about  the  basin,  &c.  there  shall 
be  payable  and  paid,  from  and  after  the  5l8t  day  of  December  1774, 
to  the  said  company,  or  to  their  collectors  or  deputies  for  their  use,  for 
every  ship  or  vessel  (the  King's  ships  of  war,  and  other  ships  and  vessels 
employed  in  bis  Majesty's  service,  only  excepted,)  coming  into  or  going 
oat  of  the  said  harbour,  basin,  or  docks,  within  the  port  of  JHngMon-upon' 
ffuli;  or  unlading  or  putting  on  shore,  or  lading  or  taking  on  board,  any 
of  their  cargo  or  any  goods,  wares,  or  merchandixe,  within  tlie  said  port, 
by  the  master  or  commander,  owner  or  owners  of  every  such  ship  or 

■ 

vessel,  the  several  rates  or  duties  of  tonnage  hereafter  described ;  that  is 
to  say,  for  every  ship  or  vessel  coming  to  or  going  between  the  port  of 
KingKtoinfVpoit^HvU  and  any  port  to  the  northward  of  Yarmouth^  &c.  for 
every  ton  two-pence.  (And  so  as  to  other  places.)  Which  rates  or 
duties  shall  be  and  are  vested  in  the  Dock  Company,  and  shall  be  paid  at 
the  vessel's  entry  inwards,  or  clearance  or  discharge  outwards :  or  in  case 
any  ships  or  vessels  shall  not  enter  as  aforesaid,  then,  at  any  time  before 
auch  ships  or  vessels  shall  proceed  from  the  said  port,  at  the  custom-house 
in  the  said  port.'* 

SectioB44.  is  given  at  length  in  tlie  judgment. 

penalties 
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penalties  incurred  under  that  act,  with  a  power  of  appeal 
to  the  quarter  sessions  held  for  the  town  and  county  of 
the  town.  The  rights  of  the  Trinity  House  in  and  con- 
cerning the  haven  of  the  town  of  Kingston^upon-Htdl 
were  especially  reserved ;  and  the  rights  of  the  corpora- 
tion, to  have  the  port  called  Sayer  Creeks  then  called  Hullf 
for  ever  annexed  to  the  said  town  and  liberties  thereof. 
In  pursuance  of  this  act  of  parliament,  a  considerable 
part  of  the  now  existing  docks,  basins,  quays,  and  con- 
veniences were  constructed. 

By  an  act  of  parliament  passed  42  6. 3.,  reciting  that 
by  reason  of  the  increase  of  the  trade  and  commerce  of 
the  port  of  Kingstonrupon-Hull^  the  basin  or  dock  and 
the  harbour  of  King^on-uponrHuU  were  not  sufficient 
for  the  reception  and  accommodation  of  the  vessels  be- 
longing to  and  using  the  said  port,  and  that  it  was  ex- 
pedient, for  the  greater  accommodation  and  benefit  of 
the  trade  of  the  said  port,  that  an  additional  basin  or 
dock  should  be  made  at  the  said  port  in  the  manner  there- 
inafter described,  the  Dock  Company  were  empowered 
to  make  such  additional  dock.  By  a  subsequent  act, 
passed  45  G.  S.,  reciting  the  former  dock  acts,  it  was 
enacted,  that  tlie  same  rights  and  privileges  which  be- 
longed to  the  then  present  port  of  Kingston-upon-HuU 
should  be  extended  to  the  docks  and  basins  respectively, 
which  to  all  intents  and  purposes  should  be  deemed  and 
held  to  be  part  of  the  port  of  Kingston''Upon''HuU ;  and 
that  vessels  entering  into  and  loading  or  unloading  in  the 
said  docks  or  basins  should  be  subject  to  the  several 
regulations,  and  liable  to  the  several  duties,  to  which 
they  were  or  would  have  been  liable  in  the  port  of 
Kingston''Upon'HulL 

The  port  of  Htdl  is  mentioned  in  existing  documents 

of 
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of  as  early  a  period  as  the  reign  of  King  John.  In  the 
great  roll  of  the  pipe  of  the  sixth  year  of  that  king,  is 
an  account  of  the  fifteentlis  of  the  merchants  for  the  sea- 
ports during  a  certain  period:  the  fifteenths  of  HtM 
are  there  reckoned  at  344/.  145.  ^^d.  And  there  is  also 
an  account  of  the  fifteenths  of  Scarborough,  York,  SeUyj 
Barionj  Grimsby^  and  other  places.  In  the  great  roll  of 
the  pipe  9  Ed.  1.  is  an  entry  of  the  customs  of  wools, 
skins,  and  leather  at  the  port  of  HuU  for  one  year, 
amounting  to  1086/.  105.  S^d.  In  the  roll  17  Ed.  I.  is 
another  entry  of  the  customs  of  wool,  fells,  and  hides  in 
the  port  of  Hull.  The  case  further  stated  an  inquisition 
and  extent,  in  the  21  EeL  1.,  of  the  town  of  Wike-apon" 
HuUf  and  of  the  lands,  tenements,  &c.  thereto  adjacent 
and  belonging ;  and  it  then  cited  entries  in  the  pipe  roll 
28  Ed.  1.  of  customs  for  wools,  &c«  returned  by  the  col- 
lectors of  the  customs,  for  ^*  The  Port  of  Kingston^upon" 
HuU^**  and  similar  entries  for  ^*  Kingston'Upon-HuUy" 
from  the  pipe  roll  31  Ed.  1. 

By  letters  patent  5&,6  Ric.  2.  the  king  granted  to  the 
mayor,  bailifis,  and  burgesses  of  the  town  of  Kingslon- 
upon^HuU,  for  the  improvement  of  the  sam6  town,  to 
have  the  port  below  the  same  town  lately  called  Sayer- 
crykf  now  called  Hullj  for  ever  annexed  to  the  town 
aforesaid,  and  liberty  of  the  same,  from  Sculcotegote  as 
far  as  the  middle  course  of  the  water  of  Humbert  to 
build,  Slc  for  tlie  improvement,  defence,  preservation, 
and  augmentation  of  the  town  aforesaid ;  and  Edward  the 
Fourth  made  a  similar  grant.  Hetiry  the  Sixth,  in  con- 
sideration that  the  port'  of  the  town  of  KingUon^upon-' 
Hull^  by  the  daily  course  of  the  tides  and  of  tempests,  &c. 
was  removed  further  from  the  town  than  it  was  ac- 
customed to  be,  and  was  likely  to  be  still  further  re- 
moved. 
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moved,  which  would  redound  to  the  destruction  of  the 
said  port,  gave  h'cence  to  the  mayor  and  commonalty, 
&C.  to  purchase  lands  and  tenements  held  of  the  crown, 
whether  in  capite  or  otherwise,  or  held  of  other  persons, 
to  the  value  of  100/.  a  year,  to  have  and  hold  to  them 
and  their  successors  for  the  defence,  reparation,  and 
security  of  the  port. 

By  a  commission  in  the  exchequer  of  the  seventh  year 
of  Queen  Elizabeth,  commissioners  were  directed  to  make 
certain  enquiries  touching  the  said  port  o(  Kingstan^upofi" 
Hull,  and  its  member  ports.  One  of  the  enquiries  was : 
**  What  number  of  creeks  do  belong  to  the  said  port, 
and  how  far  any  of  them  is  distant  from  the  said  port, 
and  how  far  any  of  them  be  distant  from  other,  and  into 
what  shores  any  of  the  said  creeks  do  extend?"  The 
answer  first  mentioned  York,  and  then  ^^  certain  creeks 
in  Yorkshire  belonging  to  the  port  of  KingsUm-upoft^HuU 
that  lie  northward  on  the  sea-coast  from  the  mouth  of 
Humber;'*  namely^  Hamsaye,  Bridlington^  Flamboroughj 
Fylay,  and  Scarborough ;  and  on  the  south,  Grimsby  in 
Lincolnshire ;  of  all  which  places  the  distance  from  Hull 
was  stated  by  land  and  by  water. 

By  another  commission  in  the  exchequer,  S2  Ca.  2., 
in  which  his  majesty  recites,  that  *'  our  members  of  the 
port  of  Hull,**  and  the  quays  and  wharfs  in  the  said 
members,  &c.  have  become  unsettled,  unbounded,  and 
unlimited,  and  some  of  them  formerly  used  are  become 
inconvenient,  and  other  places  within  the  said  port  and 
members  are  now  more  commodious ;  commissioners 
are  appointed  to  repair  to  the  member  ports  of  Hull, 
vix.  Scarborough,  Bridlington,  and  Grrimsby,  and  to  find 
out  and  assign  and  appoint  open  places  there  to  be 

places, 
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places,  quays,  and  wharfs  for  the  landing  and  shipping 
of  goods,  and  to  settle  the  limits  of  the  said  member 
ports,  and  of  all  such  places,  quays,  and  wharfs,  and  to 
prohibit  all  other  places  within  the  said  member  ports 
from  being  used  as  such  quays,  &c.  And  the  commis- 
sioners certified  that  they  had  settled  the  limits  of  the 
said  member  ports  accordingly. 

By  letters  patent  of  23  Eliz,j  a  right  (subsequently  re- 
cognized by  charters  of  Hen.  8.  and  Charles  2.)  is  con- 
firmed to  the  corporation  of  the  Trinity  House  at  Htdl^ 
to  levy  firom  thenceforth  for  ever,  at  all  times,  within 
the  port  of  the  said  town  of  Kingston^-upon-HuU^  and 
at  all  places  within  the  limits  and  liberties  thereof;  that 
is  to  say,  in  all  havens,  creeks,  and  other  places  where 
the  king's  customer  of  HuUj  by  virtue  of  his  office, 
had  any  authority  to  take  any  custom  for  primage  as 
theretofore  had  been  received  or  taken  in  the  same  port 
ofHuUj  in  or  by  the  way  of  lodenage  orlowage,  primage 
or  stowage ;  that  is  to  say,  Sd.  for  every  ton  of  wine,  oil, 
fish,  and  all  other  goods  which,  in  any  ship  or  vessel  by 
sea  into  the  port  aforesaid,  or  liberties  thereof^  as  before 
said,  should  be  brought  and  laid  at  shore,  or  otherwise 
discharged  within  the  said  limits ;  and  likewise  Sd.  for 
primage  upon  every  ton  of  goods  shipped  or  laden  in 
any  ship  at  the  said  port  of  Hull,  or  at  any  place  within 
the  limits  thereof,  as  before  said,  to  be  transported  from 
thence  by  sea  to  any  other  place.      The  same  letters 
patent  also  gave  jurisdiction  to  the  said  corporation  of 
the  Trinity  House  at  Htdl  in   matters  of  dispute  be- 
tween masters  and  seamen  belonging  to  Kingston^vpon- 
Htdlj  or  to  any  place  within  the  said  liberties  or  limits 
thereof. 

The  case  then  went  on  to  state  instances  of  duties 
Vol.  II.  E  received 
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fiMiwirx.  mariners  of  vessels  belonging  to  Setty  in  1593,  1624, 
and  1650 ;  and  it  stated  cases  of  the  same  kind  to  have 
occurred  where  the  vessels  belonged  to  Gainsborough 
and  other  places  up  the  Ouse  and  Trent. 

The  statute  26G.S.  c.  60.  5.19.  required  that  all 
ships  entitled  to  trade  as  British  vessels  should  be 
registered  in  the  ports  to  which  they  belonged,  and  that 
the  name  of  such  port  should  be  painted  on  the  stern  of 
every  such  vessel.  From  the  passing  of  that  act  till 
lately,  all  vessels  belonging  to  Gainsborough,  Selby,  and 
other  places  up  the  Trent  and  Ouse,  have  been  registered 
at  the  custom-house  of  Kingston-upon-HuU,  and  have 
had  the  words  Port  of  Hull  painted  on  their  sterns. 

There  is  not,  nor  has  been,  as  far  as  can  be  ascer- 
tained, any  custom-house  at  Gainsborough,  Selby,  or 
elsewhere  on  the  Trent,  Ouse,  or  Humber,  except  the 
custom-house  of  Hull:  and  vessels  navigating  those 
rivers  have  been  cleared  by  the  Hull  custom-house 
officers,  who  have  also  superintended  their  registry. 

The  only  instances  of  foreign  trade  with  places  on 
the  Ouse  above  the  town  of  Kingston-upon-Hull  since 
the  passing  of  the  dock  act  of  14  G.  3.  were  cases  of 
Dutch  vessels  coming  for  cargoes  of  lampreys,  which 
were  chiefly  taken  in  between  Goole  and  Selby.  These 
vessels  paid  the  Dock  Company  the  dues  given  by  the 
statute  as  on  foreign  voyages,  though  they  never  entered 
the  harbour,  basins,  or  docks,  nor  loaded  or  unloaded 
in  the  Humber.  There  was  a  similar  statement  respecting 
some  vessels  which  sailed  from  Gainsborough  for  France 

with 
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with  corn  in  18 IT^  under  a  treasury  order ;  and  a  Jersey 
vessel,  which  unloaded  and  loaded  between  Goofe  and 
Seibyxa  1809.  It  did  not  appear  that  any  vessels  loading 
or  unloading  at  Scarborough^  Bridlington^  or  Grimsby  had 
paid  dues  to  the  Dock  Company ;  such  vessels  do  not 
dear  at  Htdl :  but  such  dues  had  been  paid  since  (and, 
for  any  thing  that  appeared,  before)  1810  by  vessels 
loading  or  unloading  at  Barroom  Barton^  Brigg,  and 
other  places  on  the  Humbert  though  they  had  not  entered 
the  harbour,  basins,  or  docks  within  the  port  of  ATtragf- 
ston^upon-'Hull, 

The  officers  of  the  customs  stationed  on  the  Humber, 
Trenii  and  Ouse  have,  before  and  since  the  act  of 
14  G.  3.  (the  first  instance  given  was  in  1771),  been 
appointed  by  the  board  of  customs  in  London^  but  have 
made  their  reports  to  the  custom-house  at  Hull  $  and 
the  seizures  made  by  them  have  been  there  condemned 
and  sold.  An  officer,  when  appointed,  was  sworn  in  as 
waiter,  searcher,  &c.,  at  A.  or  B.  in  the  port  of  HuU. 

By  the  statute  6  G.  4.  c.  107.  s.  1S5.  it  is  enacted, 
^  That  it  shall  be  lawful  for  his  majesty,  by  his  commis- 
sion out  of  the  Court  of  Exchequer,  from  time  to  time 
to  appoint  any  port,  haven,  or  creek  in  the  United 
Kingdom,  or  in  the  Ide  of  Mauy  and  to  set  out  the 
limits  thereof,  and  to  appoint  the  proper  places  within 
the  same  to  be  legal  quays  for  the  lading  and  unlading 
of  goods :  provided  always,  that  all  porti^,  havens,  and 
creeks,  and  the  respective  limits  thereof,  and  all  legal 
quays  appointed  and  set  out  and  existing  as  such  at  the 
commencement  of  this  act,  under  any  law  till  then  in  force, 
shall  continue  to  be  such  ports,  havens,  creeks,  limits, 
and  legal  quays  respectively  as  if  the  same  had  been  ap- 
pointed and  set  out  under  the  authority  of  this  act." 
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After  the  passing  of  that  statute,  and  at  the  instance  of 
the  Aire  and  Colder  Navigation  Company,  hut  without 
any  previous  writ  or  proceeding  of  ad  quod  damnum, 
a  commission  issued  out  of  the  Couit  of  Exchequer, 
tested  the  13th  of  December  1827,  directed  to  Charles 
Lutwidge^  Esq.,  collector  of  the  customs  at  the  port  of 
Htdlj  Thomas  Bodmellf  Esq.,  comptroller  of  the  customs 
at  the  said  port,  and  J(An  Ker^  Esq.,  purporting  to 
appoint  Gode  to  be  a  port  in  the  United  Kingdom  for 
the  import  and  export  of  goods,  wares,  and  merchan- 
dizes ;  and  to  assign  the  said  C  Z/.,  T.  JR.,  and  J.ILXo 
be  commissioners  for  setting  out  the  limits  of  the  said 
port,  and  for  appointing  proper  places  within  the  same 
to  be  legal  quays  for  the  lading  and  unlading  of  goods ; 
and  to  give  them  full  power  and  authority  to  repair  to 
the  said  port  of  Goole^  and  to  search,  find  out,  and  sur- 
vey the  same,  and  assign  and  appoint  the  extents, 
bounds,  and  limits  of  the  said  port  of  Goolei  and  of  such 
place  or  places  to  be  quays  or  wharfs,  &c.  within  the 
said  port,  and  to  appoint,  limit,  bound,  and  settle  all 
those  places  by  metes,  limits,  and  bounds,  and  to  set 
down  and  appoint  the  extent,  bounds,  and  limits  of  the 
said  port;  and  to  certify  their  proceedings  accordingly 
to  the  barons  of  his  majesty's  Court  of  Exchequer,  in 
manner  and  at  the  time  therein  mentioned.  On  the 
19th  of  January  1828  the  commissioners  made  their 
return  to  that  commission,  certifying  that  by  virtue 
thereof  they  did,  on  the  11th  of  the  same  January^  and 
at  other  days  and  times  before  the  return  of  the  com- 
mission, personally  repair  to  the  said  port  of  Gook  and 
survey  the  same,  and  under  colour  of  the  said  commis- 
sion they  did  assign  and  appoint  certain  bounds  and 
limits  of  the  said  port  of  Goole^  tlierein  fully  particu- 
larized, 
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lariied,  and  did  assign  and  appoint  a  certain  place, 
therein  also  described,  to  be  thereafter  a  lawful  quay  or 
wharf  for  the  lading  and  unlading,  shipping  and  landing 
of  goods  within  the  said  port  of  Goole  /  which  com- 
mission and  certificate  were  afterwards  inroUed  in  the 
said  Court  of  Exchequer ;  since  which  time  there  have 
been  and  still  are  a  custom-house  and  custom-house 
o£Bcers  and  king's  warehouses  at  Goole. 

Upon  this  state  of  facts,  the  plaintiffs  contended  that 
Goole  was  within  the  limits  of  the  port  of  Kingston^upon^ 
Hulls  and  that  the  proceedings  under  the  commission  of 
the  ISth  o{  December  1827  were  insufficient  to  vary  the 
plaintiffs'  claim  to  dock  duties. 

Objections  had  been  taken  on  behalf  of  the  defend- 
ants to  the  admission  in  evidence  of  certain  entries  in 
the  books  of  the  Trinih/  House  at  Hull  concerning  the 
receipt  of  primage ;  and  also  of  entries  in  the  custom- 
house books  as  to  the  appointments  of  officers.  The 
opinion  of  the  Court  was  to  be  taken  on  these  points, 
but  it  became  unnecessary  to  determine  them. 
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This  case  was  argued  in  Hilary  term,  before  Lord 
Tenterden  C.  J.,  and  Parke^  Taunton^  and  Litiledale  Js., 
by  Alexander  for  the  plaintiffs,  and  Williams  for  the  de- 
fendants ;  but  the  most  important  parts  of  the  subject 
were  so  fully  gone  into  in  the  judgment,  that  a  report 
of  the  argument  will  not  be  required.  After  time  taken 
for  consideration. 


Lord  Tenterden  C.  J*,  in  the  same  term,  delivered 
the  judgment  of  the  Court. 

This  case  depends  upon  the  construction  of  the  forty- 
second   and   forty-fourth   sections   of  the  act  14  G.  S. 
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c.  56-9  by  which  the  company  of  the  plaintiffs  was  esta- 
blished.  And  the  question  is,  whether  the  words  '^  port 
of  Kingston-upon-HuU"  are  to  be  understood  in  the 
sense  of  locality,  as  denoting  the  particular  place  so 
named,  or  in  a  more  enlarged  and  extensive  sense,  as 
comprising  all  the  places  and  the  whole  district  that,  for 
some  purposes  of  control,  management,  or  superintend- 
ance,  are  within  the  limits  o^  and  dependent  upon  or 
members  of,  a  port  whereof  Kingston-upon^Hull  is  the 
head  and  chief. 

It  appears  by  the  documents  set  forth  in  this  case, 
and  also  by  Lord  Hal^s  treatise  De  Portibus  MariSf 
that  there  were  certain  ports  or  places  members  of  and 
dependent  upon  the  port  of  Hull ;  Lord  Hale  mentions 
Scarborough^  Bridlington^  Chimsln/i  and  York.  By  the 
commission  issued  in  the  seventh  year  of  Queen  Eliza* 
bethf  as  abstracted  in  this  case,  it  should  seem  that 
there  were  sixteen  member  ports  of  Hull^  which  must 
mean  members  of  the  port  of  Hull ;  and  in  answer  to 
the  enquiry,  what  number  of  creeks  belong  to  the  said 
port,  the  return  mentions  York^  Homsaye^  Brydlington^ 
Flamborough^  Fylay^  Scarborough^  and  Grimsby.  The 
commission  issued  in  the  S2  Car.  2.  speaks  of  our  mem- 
bers of  the  port  ofHully  and  authorizes  the  commissioners 
to  repair  to  our  said  member  ports  of  HuUf  to  wit,  Scar^ 
borough f  Bridlington^  and  Grimsby ^  and  to  set  out  places, 
quays,  and  wharfs  for  landing  and  shipping  of  goods 
(which  are  commonly  called  legal  quays),  and  to  settle 
the  extents,  bounds,  and  limits  of  the  said  member 
ports.  It  is  observable,  that  in  this  commission  the 
king  speaks  of  the  member  ports  as  being  his  member 
ports,  that  is,  as  in  some  sense  belonging  to  him,  whereas 
the  port  of  Kingston-'Upofi'-HuUf  in  the  limited  sense  of 

that 
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that  word,  did  not  belong  to  the  king,  having,  as  ap-        18S1. 
pears  by  this  case,  been  long  before  granted  to  the  coi> 
poration  of  that  town.     The  word  *^  creeks  **  used  in  this 
commission  evidently  means,  not  creeks  of  the  sea,  but     uton-Holi. 
creeks  of  ports ;  that  is,  members  of  or  dependent  upon 
some  other  port  (a). 

Although  it  is  evident  that  there  were  members  of  the 
port  of  Htdlf  yet  it  may  be  difficult  to  say  at  what  time 
any  of  the  places  became  such  members.  There  is  cer- 
tainly no  document  set  forth  in  this  case,  nor  any  thing 
to  be  found  in  Lord  Hale's  treatise,  to  shew  that  they 
are  of  greater  antiquity  than  the  document  set  forth  at 
length,  p.  146.  of  the  treatise,  which  the  learned  writer 
mentions  as  a  statute  of  the  3  Edw»  1.  (i),  and  which  he 
considers  as  a  parliamentary  grant  of  the  customs  upon 
wool,  skins,  and  leather  exported,  against  the  opinion  of 
some  Mrriters,  who  have  spoken  of  them  as  existing  by 
prescription.  He  considers  this  document  also  as  being 
the  institution  of  the  two  officers  afterwards  called  the 
collector  and  comptroller  of  the  customs,  and  of  the  seal 
to  the  writing  now  called  a  cocket,  denoting  the  pay- 
ment of  the  duties,  and  of  the  place  where  the  customs 
ought  to  be  paid;  this  statute  providing  for  one  in  every 
county,  which  power  the  kings  afterwards  enlarged  by 
appointing  a  seal  to  be  kept  at  more  than  one  port  in  a 
county. 

It  appears  by  the  case  that  there  is  not  nor  ever  was, 
so  far  as  the  same  is  ascertainable,  any  custom-house  at 
any  place  on  the  Trent,  Ouse,  or  Humber  except  at  Hull 
only ;  and,  consequently,  all  ships  requiring  a  clearance, 
sailing  to  or  from  any  place  on  those  rivers,  —  and  pro* 


(a)  See  Hale  de  Portibu*  Maris,  p.  47. 

(6)  It  it  not  printed  in  the  statutes  of  the  realm* 
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bably,  at  the  date  of  the  commission  in  the  time  of 
CharlesILi  from  Scarborough  and  Bridlington  also, — must 
have  obtained  their  clearance  from  the  officers  stationed 
at  Hull  s  tliough  there  would  be,  for  convenience,  inferior 
officers,  such  as  tide-waiters  and  searchers,  stationed  at 
other  places,  and  acting  in  subordination  to  the  officers 
at  Hull:  and  it  is  stated  in  the  case  that  tliere  were 
such  at  some  places. 

From  all  this  it  appears,  that  the  port  of  HuU  was, 
for  the  purpose  of  revenue,  the  head  or  chief  of  a  very 
extensive  district.  And  this  also  accounts  for  the  re- 
gistering of  ships  at  HuU  belonging  actually  not  to  HuU^ 
but  to  other  places  within  that  district. 

By  the  charter  of  the  corporation  of  the  Trinity  House 
at  HuUy  referred  to  in  the  case,  the  corporation  is  to  have 
certain  payments  in  respect  of  goods  brought  by  sea  into 
and  landed  at,  or  shipped  from,  *^  the  port  of  the  said 
town  of  Kingston-upon-Htdly  and  all  places  within  the 
limits  and  liberties  thereof;  that  is  to  say,  all  havens, 
creeks,  and  other  places  where  the  king's  customer  of 
Hully  by  virtue  of  his  office,  had  any  authority  to  take 
any  Custom  by  the  name  of  primage ;"  and  jurisdiction 
is  given  to  the  corporation  in  matters  of  dispute  between 
masters  and  mariners  belonging  to  Kingston-upon^HuH^ 
or  to  any  place  within  the  said  limits  or  liberties  thereof. 
And  it  appears  that  this  jurisdiction  has  been  exercised 
in  some  instances  at  Selbyt  a  place  higher  up  the  river 
than  Goole.  I  understand  some  question  has  been  lately 
raised  as  to  the  jurisdiction  of  this  corporation,  and 
therefore  I  shall  make  one  observation  only  upon  this 
part  of  the  evidence ;  namely,  that  the  port  of  the  town 
of  Kingston-upon-Hull  is  here  evidently  distinguished 
from  places  within  the  limits  and  liberties  of  that  port» 

and 
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and  that  those  places  are  so  mentioned  with  reference 
to  the  king's  customer,  and  denoted  by  the  authority 
exercised  by  the  customer  as  to  taking  primage.  The 
earliest  document  in  the  case  wherein  HtM  is  men- 
tioned as  a  port  is  the  extract  from  the  pipe  roll  in  the 
sixth  of  King  John^  of  the  account  of  merchants  of  the 
sea-ports;  and  in  this  account  Scarborough^  York^  Selby^ 
and  Grimsby  are  separately  mentioned,  and  without  any 
reference  to  or  dependence  upon  Hull. 

In  the  extract  from  the  Pipe  Rolls  of  the  9th,  17th, 
S8th,  and  Slst  Ed.  1.,  which  are  accounts  of  the  receipt 
of  customs  of  wool,  skins,  and  leathers,  a  very  large  sum 
is  set  down  as  having  been  received  on  this  head  in  the 
port  of  HuU.  As  neither  Scarborough^  Yorkf  Selby, 
Gritndy^  nor  any  other  place  that  appears  at  any  time 
to  have  been  considered  as  member  of  the  port  of  HuU, 
is  mentioned  in  the  case  as  being  returned  in  the  ac- 
counts, I  take  it  for  granted  that  none  of  those  places 
are  named;  and  the  omission  will  be  perfectly  consistent 
with  the  fact  of  an  establishment  of  the  king's  officers 
of  his  customs  at  HuUj  aflcr  the  statute  of  the  3d  Ed.  1., 
and  may  be  accounted  for  in  that  manner,  though  it  is 
hardly  to  be  supposed  that  none  of  those  customable 
articles  were  shipped  at  Scarborough  or  Grimsby^  where 
it  appears  that  merchants  were  established  as  early  as 
the  reign  of  King  John.  It  is  not  necessary  to  the 
decision  of  this  case  !to  enquire,  either  at  what  period 
Hull  first  became  a  port,  or  at  what  time  the  port  was 
granted  to  the  corporation ;  probably  the  port  of  the 
river  Hull  existed  as  a  port  before  the  conquest,  as 
Beverley  appears  to  have  done  {HalCf  p.  67.);  and  it  may 
be  doubtful  whether  the  port  of  Hull  was  granted  to 
the  corporation   before    the    charter  of  Richard  IL, 

though. 
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though)  in  the  dispute  with  the  Archbishop  of  York^  as 
to  his  claims  in  relation  to  Beverleyy  of  which  Hale 
gives  an  account,  (p.  67,  &c.}  the  corporation  claim  the 
port  under  a  grant  of  the  town  and  borough  in  the  5th 
of  Ed*  3.  It  may  be  observed,  however,  as  a  matter  of 
curiosity  or  history,  that  the  name  KingsUm-upon-Hull 
appears  for  the  first  time  in  the  pipe  roll  of  the  28  EeL  L; 
which  agrees  with  the  inquisition  in  the  twenty-first 
year  of  that  reign  quoted  in  the  case,  and  with  Lord 
Hal^s  account,  p.  68.,  of  that  king's  exchange  with  the 
Abbot  of  Meausj  whereby  he  acquired  the  vill  of  JVi/k^ 
and  then  improved  Sayer  Creek,  and  also  with  tlie 
mention  of  Sat/er  Creek  in  the  charter  of  Richard  11. 
and  Edward  IV.,  as  being  the  ancient  name  of  the  port. 

The  conclusion  to  be  drawn  from  all  these  documents 
is,  that  the  enlarged  sense  of  the  term  port  of  Hull,  or 
port  of  Kingston-dipon^Htdlj  is  to  be  taken  with  reference 
only  to  the  royal  revenue  and  the  establishment  of  the 
oflBcers  of  the  customs  for  the  collection  and  securi^  of 
that  revenue,  as  arising  in  an  extensive  district  and 
various  places  whereof  the  port  of  Hull  was  the  head 
and  chief. 

There  being  then  two  distinct  senses  in  which  the 
phrase,  the  port  of  Hull,  is  used,  —  namely,  one  as  the 
head  port  of  a  district  wherein  there  were  subordinate  and 
dependent  ports;  and  the  other  the  limited  (and  this  also 
the  popular)  sense,  of  a  port  situate  locally  on  a  cer- 
tain river  or  part  of  a  river  with  a  town  near  thereto,  — 
we  are  to  enquire  and  determine  in  which  of  these  two 
senses  the  phrase  or  name  is  used  with  regard  to  the 
rates  in  question  in  this  cause. 

These  rates  are  a  tax  upon  the  subject ;  and  it  is  a 
sound  general  rule,  that  a  tax  shall  not  be  considered  to 
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be  imposed  (or  at  least  not  for  the  benefit  of  a  subject) 
without  a  plain  declaration  of  the  intent  of  the  legislature 
to  impose  it.  And  it  is  not  to  be  expected,  generally, 
that  a  tax  or  burthen  will  be  imposed  upon  persons 
who  do  not  in  any  degree  participate  in  the  benefits  of 
the  measure  which  the  tax  was  intended  to  remunerate. 
There  may  be  special  and  particular  circumstances 
which  may  make  it  fit  for  the  legislature  to  do  this,  but 
it  is  not  to  be  expected  or  presumed  generally. 

The  rate  in  question  is  imposed  as  a  remuneration  for 
the  expense  of  excavating  and  making  a  new  dock  or 
basin  for  the  reception  of  ships  at  KingstoTMipon^HulL 
All  vessels  that  resort  to  that  place  derive  benefit  firom 
this  measure;  even  those  that  do  not  enter  the  new 
basin  or  dock,  but  land  or  receive  their  goods  at  other 
wharfs  in  the  haven,  are  benefited  by  it,  by  reason  of 
the  greater  space  that  is  left  for  their  accommodation  by 
the  removal  of  other  vessels  into  the  dock  or  basin. 
Vessels  that  do  not  enter  the  haven,  but  land  or  take 
their  goods  at  other  places,  derive  no  benefit.  It  ap- 
pears indeed,  by  the  case,  that  some  vessels  of  the  latter 
description  have  paid  the  rates ;  but  the  act  of  parlia- 
ment on  which  this  question  arises,  is  much  too  recent 
to  receive  exposition  from  usage ;  the  instances  are  not 
very  numerous ;  and  even  V  we  suppose  them  to  be  all 
that  could  give  rise  to  the  demand  before  the  establish- 
ment of  the  port  of  Goolcy  they  may  not  unreasonably 
be  referred  to  the  unwillingness  of  a  private  individual 
to  enter  into  an  expensive  contest  with  a  corporation, 
and  will  go  a  very  little  way  toward  the  construction  of 
the  act. 

Upon  looking  at  the  act  itself,  at  its  title,  and  at  the 
greater  part  of  its  enactments,  it  will  be  found  that  they 

relate 
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relate  properly  to  the  town  and  haven  of  Kingston-upoii' 
Huttf  and  to  measures  and  works  to  be  adopted  and 
carried  on  at  that  place.  By  the  forty-second  section  of 
the  act,  the  duty  or  rate  is  imposed  ^^  upon  every  ship 
or  vessel  (except  the  king's  ships,  or  ships  in  his  em- 
ployment,} coming  into  or  going  out  of  the  said  harbour, 
basin,  or  docks  within  the  port  of  Kingston^upon-Hullj 
or  unlading  or  putting  on  shore,  or  lading  or  taking 
on  board,  any  of  their  cargo  within  the  said  port"  In 
the  enumeration  of  the  rates,  which  are  varied  according 
to  the  ship's  voyage,  the  first  article  is  ^*  for  every  ship 
or  vessel  coming  to  or  going  between  the  port  of  King' 
ston^upon^Huir^  and  some  other  ports  therein  designated. 
All  the  following  articles  are  upon  vessels  coming  to  or 
going  between,  as  expressed  in  some,  or  trading  be- 
tween, as  expressed  in  others,  the  said  port  of  Kingston" 
upon^Hull  and.  some  other  port  or  place  designated  in 
the  particular  article. 

Now  it  appears  impossible  to  say  that  the  second 
member  of  the  sentence  of  general  enactment  as  to 
vessels  unlading  or  lading  within  the  said  port^  can  be 
understood  in  any  different  or  more  enlarged  sense 
than  the  prior  member  of  the  same  sentence,  to  which 
it  so  manifestly  refers,  and  which  mentions  vessels 
coming  into  or  going  out  of  the  said  harbour,  basin,  or 
docks  within  the  port  o(  Kingston-upon-Hull;  and  the 
articles  specifying  the  particular  rates  must  be  under- 
stood in  the  same  manner. 

And  if  we  refer  to  the  tide  and  all  the  precedent 
parts  of  the  act  for  the  interpretation  of  this  forty- 
second  section,  as  the  word  of  reference  tAe  said 
requires  us  to  do,  we  shall  certainly  find  nothing  to 
give  a  more  extensive  sense  to  the  name  or  phrase 
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**  the  port  of  Kingsion^upor^HuU^^*  than  its  local  and 
popular  sense,  and  much  wherein  it  is  evidently  limited 
to  that  sense. 

The  forty-fourth  section  of  the  act,  however,  has  been 
relied  upon,  and  very  properly  so  for  the  purpose  of  the 
argument  on  the  behalf  of  the  plaintiffs,  as  shewing  that 
the  name  *^  Port  of  Kingston^upon'HuU "  must  be  un- 
derstood in  its  more  enlarged  and  extensive  sense.  This 
section  relates  to  vessels  employed  in  the  coasting  trade. 
It  is  in  form  a  proviso,  and  ought  perhaps,  in  strict  pro- 
priety, to  be  considered  as  an  exception  from  the  pre- 
ceding section ;  and,  therefore,  as  shewing  the  sense  of 
the  words  used  in  that  section.  The  answer  given  to  this 
in  the  argument  at  the  bar  was,  that  this  section  should 
be  considered  as  introduced  only  pro  majori  cautela,  for 
the  satisfaction  of  persons  engaged  in  the  coasting  trade, 
and  the  exclusion  of  questions  that  might  otherwise  arise 
in  respect  of  their  vessels. 

The  words  of  this  section  are,  "  That  this  act  shall 
not  extend  to  charge  any  ship  or  vessel  with  the  rates 
or  duties  aforesaid  which  shall  come  or  go  coastwise 
from  or  to  any  port  or  place  in  Great  Britain^  to  or 
from  any  place  up  the  rivers  Trent  or  Ouze  within  the 
limits  of  the  port  of  Hidlj  as  now  used,  or  to  or  from 
any  other  place  up  the  said  rivers  or  any  other  river 
which  falls  into  the  said  rivers  or  either  of  them,  or 
which  shall  trade  between  any  such  port  or  place  in 
Great  Britain  and  any  such  place  as  aforesaid  within 
or  up  the  said  rivers  or  either  of  them,  unless  such  ship 
or  vessel  shall  come  into  or  go  out  of  the  said  basin  or 
dock,  or  any  part  of  the  said  harbour  or  haven  called 
HuU  haven,  or  shall  use  the  said  basin  or  dock  or  quays 
within  the  said  harbour,  or  shall  unlade  or  put  on  shore, 
or  lade  or  take  on  board,  any  goods,  &c.  or  any  part  of 
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the  cargo  of  such  ship  or  vessel  within  any  part  of  the 
riyer  Humber;  or  to  charge  with  the  said  rates  or  duties, 
or  any  part  thereof  any  such  coasting  ship  or  vessel 
which  shall  go  into,  or  by  the  officers  of  the  customs  be 
called  into,  the  said  harbour  or  haven  for  the  sole  pur- 
pose of  being  entered  or  cleared  at  the  custom-house 
there." 

It  may  be  observed  that  this  section  does  not  men- 
tion the  port  of  Hull^  like  the  former  sections,  but  the 
limits  of  the  port  of  HvUy  and  that  a  part  of  it  relates  to 
the  unlading  or  lading  goods  in  any  part  of  the  river 
Humber.  This  latter  part  may  have  been  intended  to 
prevent  frauds  upon  the  revenue  of  the  Dock  Company 
by  the  discharge  or  receipt  of  goods  in  the  river  Humber 
by  means  of  barges  or  lighters  conveying  them  to  or 
from  HuU  ;  and  the  former  part  plainly  indicates  a  dis- 
tinction between  the  port  of  HuU  and  the  limits  of  the 
port  of  Hull  i  and  the  meaning  of  the  words  limits  of  the 
port  of  Hull  is  explained  by  the  charter  of  the  corporation 
of  the  Trinity  House  at  HuU^  wherein  the  words  ^^  limits 
and  liberties"  are  used  to  denote  the  places  whereat  the 
king's  customer  of  Hull  had  authority  to  take  any  custom 
by  the  name  of  primage. 

It  appears  therefore,  upon  consideration  of  the  whole 
matter,  that  this  forty-fourth  section  ought  to  be  consi- 
dered as  introduced  by  way  of  caution,  and  to  prevent 
doubts  and  questions,  rather  than  as  explanatory  of  or 
enlarging  the  sense  in  which  the  words  "  port  of 
Kingston't^on-HuU"  are  to  be  understood  in  the  forty- 
second  section. 

In  the  argument  at  the  bar  on  behalf  of  the  defend- 
ants, reference  was  made  to  the  fifty*eighth  section  of 
the  42  G.  3.  c.  xci.  and  the  sixth  section  of  the  45  G.  8* 

c.  xlii.. 
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c.  xUL,  two  acts  passed  for  enabling  the  Dock  Company 
to  make  additional  docks  or  basins ;  and  it  is  manifest 
that  the  name  ^^  port  of  Kingstonrupcm-Htdl^*  is  there 
used  in  the  limited  sense  of  locality,  and  as  designating 
that  port  as  a  port  on  the  river  Hidl^  according  to  the 
popular  meaning  and  acceptation  of  that  word,  which  is 
in  general  the  meaning  of  words  used  in  an  act  of  par- 
liament not  relating  to  matters  of  science,  whether  of  law 
or  any  other  science,  or  to  matters  of  art  on  any  parti- 
cular subject  of  practical  performance.  Upon  the  whole 
matter,  therefore,  we  are  of  opinion  that  the  plaintiffs 
have  failed  in  establishing  a  claim  to  the  rates  in  ques- 
tion. This  is  the  opinion  of  all  of  us  who  heard  the 
argument.  If  there  be  any  error  in  the  particular  course 
of  reasoning  adopted,  or  in  any  particular  observation 
before  made,  that  error  is  to  be  attributed  to  me  alone. 

Judgment  for  the  defendants. 
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The  King  against  Roberts  and  Others* 


T>Y  the  statute  11  G.  4.  and  1  W.^,  c.  70.  5.14.  the  Ao  infonDation 

jurisdiction  of  his  majesty's  court  of  session  of  the  thrStecourTof 

county  palatine  of  Chester^  and  of  certain  other  courts,  ^^^^xto 

was  abolished ;  and  bv  the  statute  I  fV»4f.  c.  3.  5. 4.  it  is  *  ^'  ^*  ^'  ^* 

«.  4.,  may  be 

enacted,  that  all  informations  in  the  nature  of  quo  war-  proceeded  upon 

in  the  Court  of 

ranto,  and  pleas  and  proceexlings  thereon,  depending  in  King's  Bench, 

though  no  re- 

any  of  the  said  abolished  courts,  shall,  at  the  request  either  cogniiancea 
of  the  relator  or  defendant,  be  transmitted  by  the  late  pro-  tered  into  for' 

proiecuting 
with  effect,  &c. 
as  required  in  the  case  of  informations  in  K.  B.  by  4  &  5  IT*  {•  Af.  c.  18.  «.  2. 
In  a  case  of  quo  warranto  informations  so  remoTed,  and  on  which  subpoenas  had  issued 
before  the  removal,  and  been  disobeyed,  the  Court  here  refused  to  grant  attachments,  but 
ncommcoded  fresh  subpoenas. 

thonotary 
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Th6  Kino 

agmiut  majesty's  Court  of  King's  Bench,  and  be  proceeded 
with  and  heard  and  determined  in  the  said  Court  of 
Eang's  Bench  as  if  the  same  had  been  there  com- 
menced. In  pursuance  of  this  enactment,  five  quo  war- 
ranto informations  were  returned  by  the  late  protho- 
notary  and  clerk  of  the  crown  of  the  Chester  court  of 
session  into  the  crown  office  of  the  King's  Bench.  It 
appeared  from  the  proceedings  returned  that  the  in- 
formations had  been  filed  in  the  court  at  Chester  in  the 
summer  of  1829,  and  that  subpoenas  had  issued  in  all. 
The  defendants  not  appearing,  attachments  had  issued 
against  two  of  them  from  the  court  at  Chester ;  but  no 
appearance  had  been  entered  in  any  of  the  cases. 

John  Jervis  moved,  in  Hilary  term,  for  renewed  attach- 
ments in  the  two  cases  above  mentioned,  and  for  ori- 
ginal ones  in  the  rest ;  and  he  stated  that  the  officers  of 
the  crown  oflBce  in  the  King's  Bench  had  declined  to 
act,  because  no  recognizance  had  been  entered  into  pur- 
suant to  the  statute  ^iaS  W.  S^M.  c.  1 8.  s. 2.,  and  also 
on  account  of  the  length  of  time  elapsed  since  the  sub- 
poenas had  been  issued.  He  contended  that  the  first 
objection  did  not  apply,  inasmuch  as  the  provisions  of 
^&i  BW.S^  M.  c.  18.  5.  2.  were,  by  the  sixth  section  of 
the  same  act,  expressly  confined  to  informations  exhi- 
bited by  the  master  of  the  crown  office  in  the  Court 
of  King's  Bench ;  and  that  in  the  case  of  an  inform- 
ation already  depending  in  one  of  the  abolished  courts, 
the  act  of  1  W,  4.  c.  S.  merely  substituted  the  King's 
Bench  for  such  court,  for  the  purpose  of  proceeding  in 
and  determining  the  cause. 

Lord 
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Lord  Tenterden  C.  J.  If  these  attachments  were  1891. 
granted,  it  would  be  for  disobedience  to  the  subpcenas, 
and  we  should  be  issuing  attachments  out  of  this  Court  ^gmu 
for  Delecting  the  subpoena  of  another.  The  best  course 
will  be  to  take  out  new  subpoenas  from  the  Crown  Office 
here.  I  think  recognizances  are  not  necessary.  The 
new  act  makes  no  provision  for  them.  The  statute 
4tiii  iW.S^  M.  is  confined  to  informations  exhibited 
in  the  King's  Bench ;  and  the  recognizances  are  to  be 
entered  into  before  the  information  is  filed.  They  could 
not,  therefore,  have  been  required  originally  in  the 
present  case,  and  cannot  now  be  insisted  on. 

The  rest  of  the  Court  concurred. 


The  King  against  The  Inhabitants  of  Sedoley. 

YVi  a  nite  for  the  relief  of  the  poor  of  the  parish  of  Hie  cxpren 

Sedgley,  in  the  county  of  Stafford^  made  the  12th  tutute  asshm: 
of  May  1829,  the  Earl  of  Dudley  was  rated  as  the  ^'.minet^ia 
occupier  and  proprietor  of  land  and  lime  works  at  Jon'ofSother 
41t  1S5.  4A,    beinc  on   an  annual  value   of   1000/.  ™*n«»">dcon- 

'  °  MsquenUy  oihsr 

Aeainst  this  rate  he  appealed,  on  the  sround  that  he  ninet  we  not 

®  rr  »  o  nit«a>le  to  the 

was  overrated  in  respect  of  the  yearly  value  of  the  lime  reHeforthe 
works  and  land  by  him  occupied  in  the  parish;  and      Whether  en 
also,  that  under  the  denomination  of  lime  works  were  the  earth,  from 
included  certain  mines  of  limestone,  for  which  he  was  itoQcit^* 

tainad,  bea 
nunc  or  not,  it  a  quettioD  of  fact  Bat  where  the  wnioDt  found  that  the  limeitone 
was  obcaioed  and  raised  by  sinking  shafts  perpendicularly  down  to  the  stratum,  which  lay 
forty  or  fifty  yards  below  the  surface  or  the  ground,  and  that  the  stratum  was  worked  by 
roads  and  gatebesds,  and  the  stone  raised  to  the  surface  by  machinery,  or  carried  under 
ground  to  a  tunnel  (which  is  the  mode  used  in  obtaining  coal  and  ironstone)^  the  Court 
held,  thas  the  property  was  a  limestone  mine,  and  therefore  not  rateable  to  the  relief  of 
the  poor. 
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1831.       not  liable  by  law  to  be  rated.     The  Court  of  quarter 
sessions  quashed  the  rate,  subject  to  the  opinion  of  this 

Tilt  Kno 

againti       'Court  ou  the  foUowing  case :  — - 

The  InhaUt" 

anuof  I'he  appellant  is  the  owner  and  occupier  of  lands  in 

the  respondent  parish  of  Sedgley^  containing  certain 
strata  of  limestone,  and  also  of  the  works  hereinafter 
mentioned,  by  and  out  of  which  the  limestone  is  raised. 
The  strata  of  limestone  under  these  lands  lie  in  a 
sloping  position,  and  one  stratum  distinct  and  a  con- 
siderable distance  from  the  other,  in  the  same  manner 
as  coal,  ironstone,  &c.  The  strata  frequently  crop  out 
or  terminate  at  the  sur&ce,  and  deepen  in  the  opposite 
direction.  Those  parts  of  the  strata  which  cropped  out 
or  terminated  at  the  surface  were  worked  by  the  ap- 
pellant and  his  predecessors  in  quarries  by  daylight, 
or  open  work,  following  the  course  of  the  strata  as  &r 
as  was  practicable.  The  continuations  of  these  strata, 
which  were  in  the  course  of  being  worked  at  the  time 
the  rate  was  made,  lie  forty  or  fifty  yards  below  the  sur- 
face of  the  ground,  and  are  worked  in  large  excavations 
by  means  of  pit^shafts,  steam-engines,  &c.,  in  the  same 
way  as  coal,  ironstone,  and  other  minerals,  and  no  part 
of  the  limestone  is  now  gotten  in  quarries  or  by  open 
work.  The  produce  is  in  part  drawn  up  the  pit-shafts, 
and  in  part  sent  off  by  an  under-ground  canal  or  tunnel. 
The  only  difference  between  these,  which  the  appel- 
lant contends  are  limestone  mines,  and  which  are 
described  in  the  rate  as  lime  works,  and  coal  and  iron- 
stone mines,  is  the  position  of  the  strata,  the  material 
gotten  out,  and  the  greater  excavations  in  the  former 
than  in  the  latter.  The  only  way  into  these  mines  or 
works  is  down  the  shafts,  or  through  the  tunnel,  which 
is  wholly  underground,  a  great  part  of  it  being  upwards 
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of  fifty  yards  below  the  surface  of  the  ground,  the        18SL 
deepest  part  being  at  its  junction  with  that  part  where 
the  limestone  is  gotten.     The  limestone  is  gotten  in        ttgahut 
large  excavations  made  in  the  direction  in  which  the       «ntt  of 
strata  run;  which  excavations  communicate  by  headways 
or  gateroad^  with   the  bottom  of  the  shafts,  and  the 
works  are  lighted  by  candles  or  lamps,  no  part  being 
open  to  daylight.     The  working  requires  experience, 
and  is  carried  on  by  persons  who  are  brought  up  to  the 
occupation,  and  are  called  limestone 'miners  or  lime- 
stone getters,  as  often  one  as  the  other.    The  limestone 
is  conveyed  along  railroads,  from  the  part  of  the.  works 
where  it  is  gotten,  through  the  gateroads;   one  part  to 
the  bottom  of  the  pit-shafl»,  and  the  other  part  to  the 
canal  or  tunnel.    That  which  is  taken  to  the  bottom  of 
the  pit-shafts  is  drawn  up  by  the  steam-engines,  and  the 
other  part  is  sent  off  in  boats  along  the  tunnel.     By  far 
the  greater  portion  of  the  limestone  gotten  by  the  ap- 
peliant  is  sold  in  its  raw  state  to  the  iron-founders  for 
fiineUing  iron ;  but  a  small  portion,  (which,  by  agree^ 
sient  is  taken  at  a  hundredth  part  of  the  whole),  is  burnt 
into  lime  by  the  appellant  on  his  own  land.     There  is 
no  diflSculty  in  finding  the  limestone,  the  pits  being 
ffonk,  engines  erected,  and  levels  and  tunnels  made, 
and  the  mines  or  works  opened  and  in  operation.     The 
profits  of  the  appellant  are  certain,  though  subject  to 
variations  in  consequence  of  frequent  breakings  off  of 
the  strata,  and  their  being  thrown  into  different  direct 
lions:    these    increase  the  difficulty  and    expense  of 
workings  and  render  fresh  openings  necessary.     Lime- 
atone  strata  were  lately  found  and  worked  in  an  adjoin-^ 
ing  parish  to  Sedgley^  at  a  depth  of  more  than  one  hundred 
yards  below  the  mines  of  coal  and  ironstone.    The  coal 
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1831.       and  ironstone,  in  that<»se,  were  first  gotten,  and  after- 

_    „         wards  the  limestone  was  worked  by  means  of  the  same 

agahut      pitp-shafts,  which  were  sunk  down  to   it.     *'  Mines  of 

The  Inhabit- 
ant! of       limestone  "  are  expressly  mentioned  in  acts  of  parliament 

relating  to  places  in  the  neighbourhood. 

The  case  was  argued  in  Hilary  term  by 

CampbeU,  Macmahon^  and  Whateley^  in  support  of 
the  order  of  sessions.  The  property  in  question  is  not 
lateaUe;  first,  because,  according  to  the  true  con- 
struction of  the  statute  43  Eliz.  c.  2.  all  mines  (except 
coal  mines)  are  exempt ;  and  the  lime  works  described  in 
the  case  are  mines.  That  statute  requires  the  overseers 
to  raise  a  stock  by  taxation  *^  of  every  inhabitant,  parson, 
vicar,  and  other,  and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal  mines,  or 
saleable  underwoods."  Under  these  words,  as  the 
mention  of  underwood  has  been  held  to  exclude  woods, 
so  the  mention  of  coal  mines  has  been  held  to  exclude 
other  mines.  The  Lead  Smelting  Company  v.  Richard' 
son  (a).  The  ground  of  the  decision  there  was,  that  no 
other  mines  were  mentioned  in  the  statute,  and  lead 
mines  were  therefore  held  not  to  be  rateable.  A  dic- 
tum attributed  to  Lawrence  J.  in  Rex  v.  Woodland  {b) 
may  be  cited,  to  shew  that  the  exemption  was  limited  in 
the  Lead  Smelting  Company  v.  Richardson,  by  Lord 
Mansfield^  to  such  mines  as  were  governed  by  laws 
of  their  own;  but  that  was  not  the  ground  of  deci- 
sion I  and  in  a  subsequent  case.  Rex  v.  Cunningham  (c), 
which  was  decided  while  Lawrence  J.  was  still  a  Judge 

(a)  3  ^fT.  1341.  H)  2  JBattt  164.  (c)  5  East,  478. 
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of  this  Conrt,  iron  mines  were  held  to  be  exempt  upon  1891.' 
the  first  ground,  viz.  that  they  were  not  mentioned  in  -^^ 
the  statute :  and  in  Rex  v.  BilsUm  {a\  it  was  taken  for       agavvn 

Hie  Inhabit- 

granted  that  an  owner  and  oceupier  of  an  ironstone  antiof 
mine  was  not  rateable  in  respect  of  the  mine;  the  point 
decided  being  that  he  was  not  rateable  for  an  engine 
used  for  drawing  water  from  the  mine^  and  for  no  odier 
purpose.  All  the  cases,  indeed,  in  which  it  has  been 
decided  that  the  lord  is  liable  to  be  rated  for  the  ore 
which  is  assigned  to  him  out  of  the  mines  for  his 
seignorage,  are  authorities  in  favour  of  this  construction 
of  the  statute ;  because,  in  those  cases,  the  exemption 
of  the  mines  was  expressly  recognized.  It  may  be  said 
that  the  cases  referred  to,  being  cases  of  metallic  mines, 
only  prove  that  such  mines  are  exempt:  and  that  it  was 
held  in  Bex  v.  Alberbwy  {b)  that  lime  works,  and  in  Bex 
V.  Woodland  (c)  that  a  slate  quarry,  and  in  Bex  v. 
Brawn  (d)  that  clay^pits  were  not  exempt  Those  cases, 
however,  proceeded  on  the  ground,  not  that  the  produce 
was  not  metallic,  but  that  the  place  from  which  it  came 
was  not  a  mine.  The  ground  on  which  metallic  mines 
have  been  held  to  be  exempt,  is  equally  applicable  to  all 
other  mines,  viz.  that  they  are  not  mentioned  in  the 
statute.  The  exemption  cannot  be  confined  to  metallic 
mines,  if  the  ground  of  it  be  that  coal  mines,  and  those 
alone,  are  expressly  mentioned.  The  effect  of  so  limiting 
this  exemption,  would  be  to  make  the  rateability  of  mines 
depend  upon  the  progress  of  science ;  for  several  sub- 
stances have,  in  modern  times,  been  discovered  to  be 
metallic,  which  were  not  formerly  considered  to  be  so. 
Thus,  soda,  potassium,  and  magnesia,  and  even  lime,  have 

(a)  SB.iC.  S51.  (6)  1  Eaa,  534. 

(c)  8j&Mf,164.  {d)  8Siut,S28. 
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18S1.       lately  been  ascertained  to  be  metallic  substances.    The 
~'**"^       property  in  question  niiffbt,  therefore^  even  be  considered 

Th*  KlNQ  1^       tr        ^  A  o 

againu  a  metallic  mine;  but  independently  of  this  consideration, 
aacs  of  the  works  m  question  are  exempt,  not  m  respect  of  the 
subject-matter  which  they  produce,  but  in  respect  of 
their  being  mines.  They  come  within  the  definition 
given  by  Dr.  Johnson^  in  his  Dictionary,  of  that  word, 
viz.  a  place  or  cavern  in  the  earth  which  contains  metals 
or  minerals.  They  answer  the  description  of  mines  as 
much  as  the  pits  do,  from  which  coal  is  usually  dug  or 
ironstone  got  They  are  worked  by  means  of  pit-shafts 
and  steam-engines,  in  the  same  way  as  coal,  inmstone, 
and  other  minerals ;  they  are,  therefore,  clearly  mines. 
But  it  may  be  said,  that  inasmuch  as  there  is  a  certain 
profit  derived  from  these  mines,  the  exemption  does  not 
extend  to  them,  and  BaoAs  v.  Qells  (a)  and  The  King  v. 
The  Baptist  MiU  Company  {b\  in  which  it  was  held  that 
the  lord  of  the  soil,  or  his  lessee^  is  liable  in  respect 
of  that  share  of  the  produce  of  mines  which  has  been 
assigned  to  him,  may  be  relied  upon ;  but  those  cases 
were  decided  on  the  ground  that  the  shares  of  the  lord 
were  profits  of  land,  and  therefore  rateable.  In  Atkins 
V.  Dams(c\  BvUer  J.  expressly  says,  that  lead  mines  are 
exempted,  not  because  of  their  uncertainty,  but  because 
the  statute  mentions  coal  mines  only ;  and  that  it  was  so 
held  in  the  case  of  the  Smelting  Lead  Company. 

Shutt  and  Whiteombe  contr^  All  mines  which  yield 
a  certain,  regular,  and  not  merely  casual  profit,  are  rate- 
able to  the  relief  of  the  poor.  According  to  the  argu- 
ment urged  in  support  of  the  order  of  sessions,  no 

(a)  Cow/;.  451.  {h)\U.^8.Sn.  (e)  Caid.Sl5.Z:i5. 
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buildings  but  bouses  would  be  rateable,  because  houses  1831. 
ate  the  only  buildiocrs  mentioned  in  the  statute.  Lands  — — -• 
and  houses  are  put  by  way  of  example,  and  therefore,  ttgainsi 
shops,  sheds,  &c.  have  been  held  to  be  rateable;  and  ante  of 
one  of  the  several  queries  put  to  the  Judges  in  1633  (a) 
was,  whether  shops,  salt-pits,  sheds,  profits  of  a  market, 
&Ci  be  taxable  to  the  poor,  as  well  as  lands,  coal  mines, 
&c  expressed  in  the  statute?  and  the  Judges  resolved 
that  all  things  which  were  real  and  in  yearly  revenue 
must  be  taxed  to  the  poor.  Coal  mines,  therefore  (like 
houses),  may  be  considered  as  having  been  mentioned 
in  the  statute  as  examples.  It  is  by  no  means  a  well- 
established  rule  of  construction  of  the  statute  43  Eliz.^ 
that  the  express  mention  of  coal  mines  in  that  statute 
virtually  excludes  all  other  mines.  In  TAe  Smeliing  Lead 
Company  v.  Bichardson  (&},  neither  Lord  Man^ld  nor 
Wibnot  J.  relied  solely  upon  that  ground  for  their 
judgments.  The  judgment  of  the  latter  proceeded, 
principally,  on  the  ground  that  the  profits  were  casual. 
Lord  Mamfidd  in  Samls  v.  Gells  (c),  and  BuUer  J.  in 
Bex  V.  Carlyon  (d),  assigned  that  as  a  reason  why  lead 
mines  are  not  rateable  within  the  statute ;  and  in  Bes 
V.  JVoodland  (^),  Lawrence  J.  says,  that  the  virtual  ex- 
empUon  of  mines  in  the  statute  43  Eliz.  was  confined  by 
Lord  MoM^ld  in  The  Smelting  Lead  Company  v.  JBicA- 
ardson  to  such  as  were  governed,  by  particubr  lows 
of  their  own.  In  The  King  v.  The  Baptist  Mill  Com" 
P^fV  {s)»  Lord  EUenborough  considered  it  to  be  a  de* 
bateable  question,  whether  the  naming  coal  mines  in 
the  statute  was|  according  to  the  rule  expressio  unius 

(a)  NolafCt  F.  Ir.  76.  n.  (2.)  (6)  3  Burr,  1341. 

(c)  Cowp.  451.  {d)  3  T.  R,  385. 

(e)  S  Snat  164.  {g)  IM.i  S.  612. 
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1691.       exdusio  vherias,  to  all  intents  an  exclusion  of  other 
"  mines*  or  was  only  put  for  example ;  and  he  observed, 

againti  that  the  Judges  who  had  held  it  to  amount  to  the  ex* 
ants  of  elusion  of  other  mines,  had  generally  coupled  it  with 
this  reason,  *<  that  other  mines  were  subject  to  risk." 
It  is  true,  that  in  Rex  v.  Cunningham  (a)  the  Cburt 
seem  to  have  been  of  opinion  that  iron  mines  were  not 
rateable^  but  there  the  point  was  not  argued ;  for  it  was 
conceded  that  they  were  not  rateable,  not  being  named, 
as  coal  mines  are,  in  the  stat  48  Eliz.  c,  2. ;  and  in  the 
late  case  of  Bex  v.  Bibtan  (i)  the  point  was  not  contested. 
Those  cases,  therefore,  are  not  entitled  to  much  weight. 
Assuming,  however,  that  the  mention  of  coal  mines  in 
the  statute  of  43  Eliz.  be  a  virtual  exclusion  of  other 
mines,  it  can  only  be  of  such  other  mines  as  were  known 
at  the  time  of  the  passing  of  that  statute,  and  a  lime 
mine,  not  being  one  then  known,  is  not  within  the  ex- 
ception. Secondly,  the  works  described  in  the  case 
do  not  constitute  a  mine.  Whether  an  excavation  in 
the  earth  be  a  mine  or  not,  does  not  depend  on  the 
d^th  of  the  pit  from  which  the  mineral  is  obtained,  or 
the  mode  by  which  it  is  obtained,  but  upon  the  sulv 
stance  procured ;  for  if  stone  or  slate  were  obtained  from 
ever  such  a  depth)  the  place  from  which  it  was  obtained 
would  not  be  called  a  mine,  but  a  quarry.  If  the  mode 
of  working  constituted  one  or  the  other,  it  might  be 
contended  that,  by  an  alteration  in  the  works,  that  which 
had  been  a  quarry  might  become  a  mine,  though  the 
same  substance  continued  to  be  gotten ;  which  would 
lead  to  great  uncertainty  and  inconvenience. 

Cur.  adv.  vuli* 

(a)  S  JBatt,  478.  (ft)  5  A  i*  C  851. 
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Lord  Tentbrbek  C.  J.  in  the  same  tenn  delivered       1851. 
the  judgment  of  the  Court 

We  are  of  opinion  that  the  property  in  question  againu 
is  not  rateable,  and  that  the  decision  of  the  Court  of  ants  of 
quarter  sessions  is  right.  The  cases  on  the  subject 
were  all  very  properly  quoted  in  the  argument  at  the 
bar,  and,  therefore,  I  do  not  think  it  necessary  to 
refer  again  dbtinctly  to  them.  I  take  it  to  be  now 
established  as  law,  by  the  several  decisions,  that  the 
expression  of  coal  mines  in  the  statute  43  EUz.  has 
the  effect  of  excluding  all  other  mines,  according  to 
the  maxim  *^  expressio  unius."  The  dicta  and  opinions 
of  several  Judges  before  whom  questions  of  this  nature 
have  been  brought,  may,  I  think,  be  considered  as 
expressing  the  reasons  by  which  they  supposed  the 
legislature  to  have  been  influenced  in  making  coal 
mines  rateable,  and  coal  mines  only.  I  must  confess, 
that  much  that  has  been  thus  said  is  by  no  means  satis- 
factory to  my  own  mind,  and  that  I  feel  great  difficulty 
in  an  endeavour  to  reconcile  the  several  dicta  with  each 
other.  But  it  is  not  necessary  to  do  this.  The  rule  of 
construction  has  been  established  and  acted  upon  for  a 
long  time,  and  ought  to  be  adhered  to,  unless  we  could 
say  positively  that  it  is  wrong,  and  productive  of  incon« 
venience.  I  can  find,  certainly,  no  inconvenience  in  the 
rule ;  an  attempt  to  alter  or  to  depart  from  it  would  in- 
troduce a  new  subject  of  litigation  and  expense.  Con- 
sidering, then,  as  we  do,  the  rule  of  construction  to  be 
established,  the  only  remaining  matter  or  question  will 
be,  whether  the  property  or  limestone  which  has  been 
rated  is  properly  a  limestone  mine;  and  this,  perhaps,  is 
rather  a  question  of  fact  than  of  law.  The  description 
of  the  manner  in  which  the  stone  in  question  is  obtained 

and 
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189,1^  .      and  raised,  namely,  by  sinking  shafts  perpendicularly 
■~7"       down  to  the  stratum,  which  lies  considerably  below  the 

The  Kixo  ^  "^ 

ogabut        surface  of  the  around,  and  then  working  the  stratum  by 

The  [nhebit-  ,  ,  ,  .  .      i 

aoti  of       roads  and  gateheads,  with  the  necessxu'y  pjrovision  for 
air,  and  raising  the  stone  to  the  surface  by  machinery, 

or  carrying  it  under  ground  to  a  tunnel,  is  tbe^ex^tf 

» 

description  of  the  present  usual  mode  of  miniiig;  ofih^ 
mode  used  in  obtaining  coal,  and  of  the  mode  used  {in 
obtaining  ironstone.  Ironstone  obtained  in  this  roan-, 
ner,  has  been  held  not  to  be  rateable;  why,  then, 
should  limestone  be?  What  difference  is  there  be- 
tween  the  two?  The  only  difference  that  ha3  been, 
suggested  is,  that  ironstone  contains  a  quantity  of  metal» 
and  is  procured  for  the  sake  of  the  metal  at  contfiins* 
But,  if  the  existence  of  metal  be  necessary  to  constitute 
a  mine,  salt  works,  from  which  salt  is  obtained  in  the  way 
that  this  stone  was  obtained,  will  not  be  i^ii}.es,  npr, 
indeed,  will  coal  works  be  mines,  though,  in.  the 
statute  itself,  they  are  so  called.  And  to  deny  the  char 
racter  of  a  mine  to^the  works  in  question  would,  as  it 
'  appears  to  us,  be  to  depart  from  the  prdi  nary  and  proper 
meaning  of  that  word  in  the  English  language^  We  are 
therefore  of  opinion,  that  the  order  of  sessions  n^ust.l)^ 
confirmed.  , 

Qfd^r  confirmed  (a). 

(a)  In  The  Cate  of  Mines,  Ptowd,  355,^  it  is  said  in  argument,  that 
there  afc  two  k|ndt  of  nines  j  yiy.  m^G$  tO)»lf  conuttiog^^fi  Of  «pnMftI#^ 
gold  or  tilTer,  and  base  mines,  «  which  consist  only  of  base  me^ls,  or  bate 
9tib$ttmces,  as  copper,  tin,  lead,  iron,  or  coals,  not  having  in  them  gold  or 
iilfw/'  Mines  of  coal,  k^i  and  stone  hn  weolbned^  Vcir  BdM£>  : 
l7Edw.  3.|7  6.  {Finer* s  Mr.  tit  IFaste  (D;.  );  mines  pf  metal,  coal^  or  the, 
liie^  in  Co.  LUt.  53  b. ;  alum  mines,  in  star.  21  Jac.  1.  c  5.  <.  11.  See  a 
distittttSdn  betiMeii  mimar  and  piis,  I  ^^tn.  Ah.  tii.  "iHiitf  (A%  from  Oc^ 
tiering,yr,Clatferingt.Cas.Climt0I^JGn§,  i   . 
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]8dl. 


The  King  against  Powell. 

'T'HIS  was  a  writ  of  error  to  reverse  a  judgment  given  TJie  fint  count 
at  the  Surrey  October  sessions  1 8  80.    The  first  count  ment  cbu^ 

tn  aaiault  with 

of  the  indictment  charged  an  assault  upon  one  Caroline  intern  to  ravish; 
Livermore^  with  intent  her  against  her  will  feloniously  common  •■- 
to  ravish,  &c.      The  second,    <<  that  the  said  Henry  j„^  \aanA,  the 
Pamell^  afterwards  (to  wit)  on  the  same  day,  and  in  the  ^i°^*J*^ 
vear  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  in  fnitdemeanor 
and  upon  her  the  said  C  L.  did  make  an  assault,  and  the  said  indici- 

ment  speci6edt 

her  the  said  C.  L,  then  and  there  did  beat,  wound,  and  and  the  Court 

adjudged  bim 

iUotreat."    The  record  stated  the  finding  of  the  jury,  for  the  said 
and  judgment,  as  follows:  that  ^^  the  said  Heniy  Powell  to  be  impri-  * 
»  guilty  of  the  misdemeanor  and  offence  in  the  said  in-  ^^^  ^nd  kept 
dictment  specified,  in  manner  and  form  as  by  the  said  HadTuoon"'* 
indictment  is  alleged  against  him;  whereupon  all  and  T["*®^*""» 

^  that  the  word 

singular  the  premises  being  seen,  &c.,  it  is  considered  "  misdemea- 
nor" was  no- 
aod  adjudged  by  the  Court  here,  that  the  said  Henry  men  ooliec- 

Pawellj  for  the  said  misdemeanor,  be  imprisoned  in  the  finding  of  the 

bouse  of  correction  at  Guildford^  in  the  said  county  of  v|U jq  effe^^ 

Surrey,  for  the  space  of  two  years,  and  be  there  kept  to  ^:^^^ 

hard  labour."     In  Hilary  term,  "^  ^^  ''J^V, 

^  '  matter  charged 

^  by  the  indict- 
ment, and, oon« 

White  was  heard  in  support  of  the  writ  of  error.    The  sequentiy,  that 

ttie  judgment 

terms  of  this  verdict,  as  entered  on  record,  leave  it  in  was  warranted 
doubt  whether  the  jury  found  the  defendant  guilty  on  that  ^^ 
count  only,  which  would  warrant  the  judgment.    It  is  in 
the  singular  number — <^  guilty  of  the  misdemeanor  and 
offence  in  the  said  indictment  specified," — and  is,  dtere- 
fbre,  equally  applicable  to  the  second    count,   which 

would 
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18S1.  would  not  warrant  the  punishment  of  hard  labour,  as  to 
*~~*  the  first*  which  would;  and  this  uncertainty  vitiates  the 
againti  finding,  and  the  judgment  consequent  upon  it  In  The 
King  V.  Salomons  {a)f  an  information  on  the  Lottery  Act, 
22  G.  S.  c.  47.«  charged  that  the  defendant,  on  the 
27th  of  December  1785,  kept  an  ofiice  for  dealing  in' 
shares  of  lottery  tickets,  and  did,  on  that  day,  receive  of 
one  jL  a  sum  of  3s.  for  a  share  in  a  ticket,  without  a 
licence ;  and  the  said  defendant,  on  the  said  27th  of 
December^  at  the  same  place,  kept  an  ofiice  for  register^' 
ing  lottery  tickets,  and  did  receive  of  the  said  A.  Ss* 
for  registering  a  lottery  ticket  then  undrawn,  without  a 
licence*  The  defendant  there  was  adjudged  to  be  con- 
victed of  the  said  offence  charged  upon  him  in  and  by 
the  said  information,  according  to  the  form  of  the  stattUe 
in  that  case  made  and  provided;"  and  the  justices 
awarded  and  adjudged  that  he  had  forfeited  and  should 
pay  for  his  **  said  offence^  100/."  It  was  held  there,  that 
the  conviction  was  bad,  for  the  duplicity  of  the  charge : 
the  defendant  being  charged  with  dealing  in  shares  of 
lottery  tickets,  and  with  registering  without  a  licence, 
and  convicted  of  the  said  offence,  so  that  it  did  not  ap- 
pear of  which  offence  he  was  convicted.  In  that  case, 
the  conviction  would  have  been  warranted  by  either  of 
the  offences  charged;  whereas  here  the  judgment  of 
hard  labour  was  wholly  inapplicable  to  the  offence 
charged  in  the  second  count. 

PlaU^  contra,  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.     I  am  of  opinion'  that  the 
jadgment  in  this  case  ought  to  be  affirmed*    In  Bex  v. 

(a)  1  7.  R.  249. 

Salomons^ 
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Salomons  (a\  the  information  charged  the  defendant  with  1831  • 
two  different  oilences,  each  of  which  would  subject  him  — — 
to  a  separate  penalty  of  100/.  The  justices  convicted  ji^nfue 
him  of  the  said  offence  charged  upon  him  by  the  io* 
fermation,  and  adjudged  that,  for  his  said  offence^  he 
should  forfeit  the  sum  of  100/.  Now,  if  the  words  said 
offence  included  both  the  offences  charged  in  the  in- 
formation, the  judgment  should  have  been  for  two 
penalties  instead  of  one.  But^  in  this  case,  the  first 
count  charges  the  defendant  with  an  assault  with  an 
intent  to  ravish;  the  second  with  a  common  assault. 
The  jury  were  to  try  the  whole  matter;  and  they  found 
that  the  defendant  was  guilty  of  the  misdemeanor  and 
ofience  in  the  said  indictment  specified^  in  manner  and 
form  as  by  the  said  indictment  was  alleged  against  him. 
I  agree,  if  the  words  ^^  misdemeanor  and  offence  '*  must 
be  understood  as  relating  to  one  only  of  the  matters 
charged,  the  judgment  cannot  be  supported ;  but  what- 
ever might  be  the  meaning  of  the  word  *^  offence,'*  the 
word  ^*  misdemeanor"  is  nomen  coUectivum.  The  find- 
ing of  the  jury,  that  the  defendant  is  guilty  of  the  mis- 
demeanor, is,  in  effect,  that  he  was  guilty  of  the  whole 
matter  charged  by  the  indictment.  The  judgment, 
therefore,  is  warranted  by  the  verdict 

LiTTLEDALE  J.  coucurrcd. 

Taunton  J.  The  argument  in  support  of  the  error 
assigned  has  turned  upon  a  critical  consideration  of 
the  terms  of  this  record.  Now,  independenUy  of  the 
reason  given  by  my  Lord,  in  which  I  concur,  looking  at 

(a)  1  7.  2.  849. 

the 
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m§amii 


the  whole  of  the  record,  I  am  by  no  means  clear  that 
two  offences  are  charged  in  the  indictment  If  we  are 
to  spell  the  indictment  in  one  place,  we  must  do  so  in 
another.  It  states,  first,  that  the  defendant  committed 
an  assault  on  Caroline  Livermore,  with  intent  feloniously 
to  ravish  her :  and  then,  in  the  second  count,  that  the  de- 
fendant, on  the  same  day,  at  the  same  place^  committed  an 
assanll,  not  another  assault,  on  the  said  Caroline  Liver" 
kiore  i  and  this  second  count  would  be  borne  out  by  the 
same'tevidenoe  as  the  first,  though  not  h  converso.  But 
Ihe  jnry  having  found  the  defendant  guilty  of  the  aifis- 
demeanor  and  offence  in  the  indictment  specified,  in 
manner  and  form  as  alleged,  I  have  no  doubt  on  the 
aubjeet. 


Pattsson  J.  I  concur  with  my  Lord^  that  the  word 
^  misdemeanor"  is  nomen  collectivum ;  and  that  finding 
the  defendant  guilty  of  the  misdemeanor  in  manner  and 
form  as  by  the  indictment  alleged,  is  finding  him  guilty 
of  the  whole  matter  charged  by  the  indictment. 

Judgment  aflirmedL 


In  BO  ftCtlOB 

brought  in 
£nsiand  to  re- 
coTcr  the  Taliie 


Scott  against  Bevan. 

*r\£GLARATION  on  a  judgment  recovered  by  the 
plaintiff  in  the  Supreme  Court  of  Jamaica^  on  the 
of  a  giTcn  sum  ^st  of  Ootcoer  1827,  for  1554/.  165. 8a.  current  money  of 
rency,  uponV  ^^  island  of  Jamaica^  with  interest  on  the  said  sum 
tldn^ln^tut     *^^  ^^  ^^^^  ^  Decanber  1825,  and  also  82.  19&  8^ 

island;  the 

Talue  is  that  sum  in  sterling  money  which  the  currency  would  have  produced  according  to 

the  actual  rate  oC exchange  between  Jamaica  and  England  at  the  date  or  ihe  judgment. 

current 
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Boatt 

ngaimit 


iciimiMil  moMy.for 'his  <co8to.  Tbe  declamtion  coiiliakiQd  .  IfSl. 
an  turerment  that  tJie  damages,  coats,  and  charges  m 
form  aforesaid  recoitered,  at: the  tiaiel>af  the  ifeoavery 
tbeno^  wvieEci,  lahid  siilliafe,  of  great  value^  tt>'wk, 
of  the  Ytdoe  of  1L19/.  Or»  d(/.^  lawful  money  d  Great 
BriMn^  and  thdi^cbe  interest  on  the  said  damages, 
&C.  amoanted  to  acertahotber  sura,  to  wit,  the  sum 
of  ia6A  \^.\JL'qS  like  lawful  mon^y. '  Eka,  the 
gsne^aiisaiiei'N  llOftf*  7s<  SA  wa)s  <paid  inb>  court.  At 
the  triai  befinre  Lord  Teaterien'  C  J>,  at  the  London 
sitlia^  after  Tr^a^term  182d(y  the  plaintiff  proved  the 
jud/^ent  recoveredia  the  Supreme  Court  of  Jamaisuj 
audi  that:  140/.  currencj^  taking  the  rate  ofcacchange  at 
par,  was  equivalent  in  value  to  100/.  sterling,  the  usual 
mode  of  reducing  currency  into  sterling  being  by 
dividiog  the:a^ouiit/by  ?,  and  multiplying  by  5.  'The 
defendant  pvoved^  that,  on  the  1st  of  Oeiober  18^, 
when  the  judgment  was  obtained,  'and  &om  thenee 
to  the  commenoeraent  of  the  action,  bilfa  upon  JSfig- 
land  were  in  Jamaica  at  a  premium  of  99^  per 
cent*;  10Q2L  sterling,  at  that  rate,  being  worth  171/. 
currency;  but  taking  the  exchange  at  19  per  cent, 
(which  was  3^  per  cent  less  than  the  actual  exchange,) 
the  value  of  100/.  sterling  was  J  66/.  125.;  and 
1836/.  lOs.  8(/.,  being  tb^  amount  of  the  principal  sum 
recovered,  and  costs,  together  with  interest  at  6  per 
cent,  from  the  Slst  ^t  December  1825,  to  the  2d  of 'Ik-- 
ember  1828,  when  the  money  was  paid  into  court,  was, 
in  sterling  money,  1 102/.  Is*  Sd.  Lord  Tenierden  was  of 
opmion,^  that  in  point  of  law  100/.  steritftg  was  to  be  eon- 
aidered  equindcnt  only  to  140/.  currency,  and  ifae  jury, 
under  his  direction,  found  for  the  plaintiff.  A  rule  nisi 
bad  been  obtained' for  a  new  trial,  upon  the  ground  that 
the  plaintiff  would  only  be  entitled  to  be  paid  that  sum 

in 
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1881»  in  sterling  money)  which  would  equal  the  value  of 
ISSSl.  lOs.  Sd.,  Jamaica  currency}  at  the  rate  of  ex- 
change between  Jamaica  and  England  at  the  date  of  the 
judgmenti  and  the  sum  paid  into  court  would  exceed 
that  value.  In  Trinity  term  last.  Sir  James  Scarlett  and 
Hibbert  were  heard  against  the  rule,  and  Campbell  and 
Comyn  contra,  and  the  Court  afterwards  ordered  the  case 
to  be  argued  a  second  time  by  one  counsel  on  each  side. 
It  was  accordingly  argued  in  Hilary  term  by 

Sir  James  Scarlett  agiunst  the  rule.  The  evidence  given 
on  the  part  of  the  plaintiiF,  shews  that  100/.  sterling  was 
in  Jamaica  equivalent  to  1402.  currency.  ISSSl.  lOs.  8d. 
currency  will,  then,  produce  1311/.  165.  sterling:  that 
sum  in  sterling  money,  carried  to  Jamaica^  would  pro- 
duce 18  86/.  10s.  8^.  currency.  The  defendant  claims  to 
deduct,  not  merely  40  per  cent,  from  the  amount  of 
the  currency  recovered,  but  such  a  further  sum  per 
cent  as  the  plaintiff  must  have  paid  by  way  of  premium 
for  bills  of  exchange,  if  he  had  wished  to  draw  the  sum 
recovered  by  bills  on  England:  but  the  plaintiff  was  not 
bound  to  take  bills  on  England;  if  he  hnd  had  his  money 
in  Jamaica,  he  might  have  invested  it  there,  in  the  pur- 
chase of  land  or  goods,  or  he  might  have  remitted  it  in 
specie  to  some  other  country,  in  which  case  he  would  only 
lose  the  amount  of  freight  and  insurance.  He  is  entitled 
to  recover  the  exact  value  of  his  debt  in  sterling  money. 
The  debtor  cannot  compel  him  to  run  a  risk  by  receiving 
payment  of  his  debt  by  a  bill  on  England.  If  the  value  of 
a  debt  in  Jamaica  currency  is  to  vary  with  the  exchange 
with  England,  it  may  become  the  interest  of  the  debtor  to 
postpone  payment  until  the  exchange  falls.  He  may, 
after  compelling  his  creditor  to  sue  him  in  Jamaica,  come 
to  this  country ;  and  then  the  creditor,  in  an  action  on 

the 
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the  judgment,  will  recover  a  less  sum  than  he  was  entitled        18S1 . 
to  at  first.     The  plaintiff,  after  taking  the  money  out  of  ^^ 

court  in  this  country,  might,  as  it  is  contended,  have  gainst 
directed  a  correspondent  to  draw  on  him  for  the  amount ; 
but  the  premium  upon  bills  on  England  might  fall  in  the 
mean  time,  and  then  the  sum  recovered  at  the  rate  of 
exchange  at  the  time  of  the  judgment  would  be  insuffi- 
cient. [^Parke  J.  According  to  your  argument,  if  a 
party  received  100/.  here,  he  would  only  get  140/.  cur- 
rency :  yet  if  at  that  time  the  holder  in  Jamaica  of  a  bill 
on  London  for  100/.,  when  the  exchange  was  19,  got 
162/.  10s.,  then,  as  a  bill  for  100/.  cannot  be  worth  more 
than  100  sovereigns,  one  hundred  sovereigns  taken  to 
Jamaica  must  produce  more  than  14*0/.  currency.] 
If  the  owner  of  100  sovereigns  wished  to  remit  them 
speedily  and  without  risk,  and  took  a  bill  on  a  house  of 
great  credit,  at  ninety  days'  sight,  he  must  pay  a  pre- 
mium. The  creditor  here  is  compelled  to  follow  his 
debtor  to  another  country ;  he  is  not  to  be  considered  in 
the  same  situation  as  if  his  intention  had  been  to  receive 
his  money  in  Lojidon  at  the  time  when  he  recovered  it. 
A  creditor,  under  such  circumstances,  is  not  to  be 
obliged  to  take  his  payment  in  the  manner  the  debtor 
points  out.  Wherever  the  value  of  foreign  money  can 
be  rendered  in  English^  the  rule  is,  for  any  legal  pur- 
pose, to  estimate  it  at  par.  In  Cockerill  v.  Barber  (a) 
there  was  a  legacy  in  sicca  rdpees  by  a  will  in  India : 
and  it  was  held,  that  when  paid  by  remittance  to  this 
country,  the  payment  must  be  according  to  the  current 
value  of  the  rupee  in  India,  without  regard  to  the  ex- 
change or  the  expense  of  remittance. 

(a)   16  reM.46l. 

Vol.  II.  G  Campbell 
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1831.  Campbell  contri.    The  question  is,  what  was  the  value 

"— "*       of  1836^.  lOs.  Sd.  Jamaica  currency  in  sterling  money, 
Soon 

agamu  when  the  judgment  was  recovered?  whether  the  cri- 
terion of  value  be  the  nominal  par  of  exchange,  or  the 
real  par  of  exchange,  that  is,  the  market  price  in  sterling 
money,  which  that  quantity  of  Jamaica  currency  could 
be  purchased  for  at  the  date  of  the  judgment?  That 
was  a  question  of  fact,  and  ought  to  have  been  left  to 
the  jury.  The  pound  currency  is  an  imaginary  sum ;  it 
is  represented  by  no  coin.  The  real  currency  in  Jamaica 
is  sovereigns,  Spanish  dollars,  and  doubloons.  The 
plaintiff  is  entitled  to  recover  that  sum  in  sterling  money, 
which  would  have  produced  1836/.  10^.  8d.  Jamaica 
currency.  The  creditor  ought  not  to  suffer  any  damage, 
nor  the  debtor  to  derive  any  advantage,  by  reason  of  the 
money  being  paid  in  England.  It  is  not  true  that  the 
defendant  seeks  to  deduct  from  the  sum  which  would 
otherwise  be  the  value  of  the  currency  in  sterling  money 
the  amount  of  premiums  which  would  have  been  paid 
in  Jamaica  on  bills  of  exchange  upon  England.  The 
question  being,  what  the  value  of  a  given  sum  in 
currency  is  in  pounds  sterling,  the  premium  paid  on 
bills  of  exchange  is  used  only  as  a  mode  of  ascertaining 
that  value.  Now  the  value  of  a  sovereign  in  Jamaica 
depends  on  the  course  of  exchange.  If  the  defendant 
had,  in  October  1825,  paid  the  plaintiff  in  Jamaica 
1102  sovereigns  and  a  fraction,  the  sum  paid  into  court, 
calculating  (at  an  exchange  of  19  per  cent)  100  sovereigns 
to  produce  166/.  125.,  the  sovereigns  paid  into  court 
would  produce  1836/.  lOs.  Sd.  That  would  have  dis- 
charged the  debt  in  Jamaica,-  so  it  will  in  England. 
There  cannot  be  a  difference  of  22^  per  cent,  between 
the  real  par  and  the  actual  exchange.  The  only  dif- 
ference 
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ference  will  be  the  expense  of  freight  and  insurance.  18S1. 
The  nominal  par  of  140/.  to  100/.  cannot  be  a  just  rule  "^cm 
in  this  case,  for  there  must  be  the  same  mode  of  calcu-        against 

Bkyan. 

lation  whether  the  exchange  be  favourable  or  otherwise ; 
and  the  creditor  ought  not  to  be  permitted  to  elect  to 
take  the  nominal  par  if  the  exchange  be  ^vourable, 
and  the  real  par  if  it  be  not  But  if  an  action  had  been 
brought  on  this  judgment  immediately  after  it  was  given, 
and  100/.  sterling  would,  at  the  then  rate  of  exchange, 
have  produced  not  140/.  currency,  but  120/.  only,  the 
creditor  would  not  then  have  elected  to  take  his  money 
at  the  nominal  par.  On  the  other  hand,  supposing  an 
action  to  have  been  brought  in  Jamaica  on  an  English 
judgment  for  100/.  sterling,  the  plaintiff  would  not  be 
entitled  to  recover  140/.  currency  only,  but  such  a  sum 
in  currency  as  would  enable  him  to  obtain  100/.  ster- 
ling. It  is  impossible  that  100  sovereigns,  if  carried  to 
Jamaica,  would  be  worth  only  140/.  when  a  premium 
of  22^  per  cent  is  given  for  bills  on  England.  At  that 
rate  per  cent,  100  sovereigns  would  purchase  a  bill  for 
171/.  currency,  if  the  sovereigns  were  remitted  to  England 
and  drawn  against,  and  the  purchaser  of  the  bill  would 
pay  171/.  currency  for  it  It  is  absurd  to  say,  that  the 
nominal  par  is  in  all  cases  the  test  of  value.  In  Sweden, 
accounts  are  kept  in  rixdollars,  which  are  of  the  nominal 
value  of  55.  sterling;  but  the  currency  being  depreciated, 
the  real  value  is  only  l5.  6d.,  and  13  rix  dollars  and  a 
fraction  are  required  to  represent  the  pound  sterling.  If  a 
creditor  were  to  sue  his  debtor  in  Sweden  for  100/.  ster- 
ling, he  would  be  entitled  to  recover  not  400  rix  dollars 

> 

(taking  them  at  the  nominal  par),  but  as  many  rix 
dollars  as  would  produce  100/.  The  debtor  is  not 
thereby  damnified,  for  he  must  have  remitted  to  England 

G  2  that 
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18S1.       that  number  of  dollars  to  pay  his  creditor.     So  the 
"~""       sicca  rupee  originally  represented  an  English  half  crown, 

Scon 

offumi  the  same  quantity  of  silver  being  originally  in  each  coin, 
but  the  rupee  is  now  so  deteriorated  that  it  is  worth  only 
23  pence.  It  therefore  no  longer  really  represents  a 
half  crown,  though  it  does  so  nominally  in  accounts. 
When,  therefore,  a  balance  of  account  is  to  be  paid  in 
sterling  money,  the  question  is,  how  much  gold  and 
silver  it  will  take  at  the  market  price  to  purchase  a  given 
number  of  rupees  ?  So  that  the  true  value  is  the  real 
and  not  the  nominal  par  of  exchange.  In  The  Earl  cf 
Dungannon  v.  Hackett{a\  J.  &  contracted  a  debt  in  , 
Ireland^  and  coming  to  England  he  was  arrested  here  for 
the  debt,  and  it  was  held  that  he  must  pay  L'ish  interest ; 
but  it  was  also  held  reasonable,  that  as  the  money  was 
now  to  be  paid  here,  the  plaintiff  should  have  an  allow- 
ance for  the  return  of  it  out  of  Ireland.  Ekins  v.  Th^ 
East  India  Company  {b)  is  to  a  similar  effect.  In  The  Mar^ 
chioness  of  Lansdawne  v.  The  Marquis  of  Lansdowne  {c\ 
a  rent  charge  out  of  Irish  estates  was  made  payable  in 
Ireland  in  English  currency.  It  was  held  that  although 
the  rent-charge  was  payable  in  Ireland  in  the  currency 
of  England^  that  the  appointee  was  not  entitled  to  have 
the  sum  transmitted  to  England  free  of  the  charge  of 
conveyance  and  exchange;  in  other  words,  he  was  to 
have  such  a  sum  in  England^  as  would  have  produced 
the  amount  in  Ireland,  Cockerell  v.  Barber  (d)  is  in 
favour  of  the  defendant ;  Lord  Eldofi  there  does  not  re- 
fer to  any  nominal  par,  but  says  the  current  value  of  the 
rupee  is  to  be  taken  at  the  time  when  the  money  is  pay- 

(a)  1  Eg.  Ca.  Ahr.  288.  (6)  1  P.  Wms.  395. 

(c)  ^BUgh^  Pari.  Ca.60.  (d)  16  Ves.  461. 

able. 
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able.     Here,  the  only  estimate  of  carrent  value  is  to  be  1831. 

formed  from  the  value  of  bills  at  the  time  in  question.  """"" 

^  Scott 

Cur.  ad.  vuU.  agauut 


Lord  Tenterden  C.  J.,  in  the  same  term,  delivered 
the  judgment  of  the  Court. 

This  was  an  action  on  a  judgment  recovered  in  Jamaica; 
money  was  paid  into  Court.  The  question  was,  how  the 
value  of  the  sum  recovered  should  be  estimated  ?  The 
plaintiff  contended,  it  should  be  as  140/.  currency  to 
100/L  sterling,  without  regard  to  the  rate  of  exchange 
at  any  particular  time.  The  defendant,  that  it  should  be 
estimated  according  to  the  exchange ;  and  the  payment, 
upon  that  supposition,  was  more  than  sufficient,  taking 
the  rate  of  exchange  at  the  commencement  of  the  action, 
or  for  some  time  before  or  afterwards.  The  practice 
has  probably  been  in  favour  of  the  plaintiff:  but  there  is 
no  case  that  decides  the  question.  Upon  the  whole,  we 
think  the  defendant's  mode  of  computation  approximates 
most  nearly  to  a  payment  in  Jamaica  in  the  currency  of 
that  island ;  though,  speaking  for  myself  personally,  I 
must  say  that  I  still  hesitate  as  to  the  propriety  of  this 
conclusion. 

The  proportion  of  140/.  to  100/.  enters  into  every  cal- 
culation :  when  bills  in  Jamaica  are  at  a  premium,  a  bill 
drawn  upon  England  for  100/.  may  be  sold  and  turned 
into  currency  at  Jamaica  for  more  than  140/.  If  such 
bilb  are  at  a  discount,  a  bill  for  100/.  will  sell  for  and 
produce  less  than  140/.  Such  bills  were  at  some  pre- 
mium at  the  time  of  the  judgment  recovered,  and  at  all 
times  since.  And  it  is  true,  undoubtedly,  that  if  the 
plaintiff  should  wish  to  send  the  money  that  he  may 
receive  under  the  judgment  of  this  Court  to  Jamaica^ 

6  3  where 


BtTAW. 


Bkvav. 
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18S1.        where  the  money  was  originally  due  and  recovered  by 
"^  the  judgment  in  that  island,  the  mode  to  be  adopted, 

Scott 

^amst  according  to  the  most  general  and  practicable,  if  not  the 
only  usage,  would  be  to  get  some  person  resident  in  that 
island  to  draw  upon  him  for  the  amount  of  the  sterling 
money  recovered  here ;  and  this  might  be  done  by  bills 
drawn  at  the  exchange,  on  which  the  defendant  relies, 
and  which  is  at  the  rate  of  more  than  140/.,  namely, 
about  160/.  currency  to  100/.  sterling;  so  that  a  less 
number  of  hundreds  of  pounds  sterling,  than  in  the  pro- 
portion of  140Z.  to  100/.,  would  place  him  in  the  situation 
of  receiving  his  principal  and  interest,  viz.  1836/.  lOs.Sd, 
currency  in  the  island  of  Jamaica.  The  rule,  therefore, 
must  be  made  absolute  for  a  new  trial. 

Rule  absolute  (a). 

(a)  In  tn  action  brought  in  Jamaica  for  a  debt  of  100^.  sterling  con- 
tracted  in  England,  the  plaintiff  recovers  judgment  for  1401.  currency, 
but  bj  shewing  (on  affidavit)  the  rate  of  exchange  on  the  day  the  exe- 
cution is  lodged,  he  has  added  to  the  140^.  currency  the  amount  of  the 
premium  (if  there  be  any)  on  bills  of  exchange  on  England.  Thus,  if  is- 
sues B,  for  100^  sterling,  be  recovers  judgment  for  140^.  currency,  and 
if  he  shews  by  affidavit  the  exchange  on  England  to  be  22/.  10«.  percent, 
he  has  added  to  the  sum  mentioned  in  the  judgment  31/.  IQi.,  and  the 
writ  issues  for  171/.  10«.  This  practice,  however,  is  founded  on  an  act  of 
the  colonial  legislature.  Ex  relatione  Burge,  late  Attorney  General  of 
Jafnaiea, 
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183L 


Doe  dem.  Thomas  Gabrod  against  John 

Garrod. 

"TJECTMENT  for  certain  premises  at  Stratford^  in  Atoutorbeinff 

•^  ■^  seised  in  fee  of 

the  county  of  St^ffblk.     At  the  trial  at  the  Spring  freehold  land, 

assizes  for  the  county  of  SitffbUc^   1829,  a  verdict  was  hold*acrording 

found  for  the  plaintiff,  damages  I5.,  subject  to  the  opinion  Jj^*  manw 

of  the  Court  on  the  following  case :  —  (*^'  ^^^a 

D  and  oopybold 

The  premises  in  question   are   situate  at  Stratford^  '^"Sl"!?*^"--^ 
otherwise  Stratford  St.  Andrew^  in  the  county  of  Sitffblk ;  m  follows :  — 

"  As  to  my 

part  thereof  is  parcel  of  the  manor  of  Stratford^  and  the  worldly  estate, 
residue  parcel  of  the   manor  of  Gristouy  both  in  the  of  as  follows: 
said  county,  and  held  of  the  lords  of  the  two  manors  nephi^  t7g. 
respectively,  by  copy  of  court  roll  according  to  the  re-  J^ hJJJg^nd^ 
spective  customs  thereof.     By  the  customs  of  each  of  ^.J^^  **"d*"^^' 
the  manors,  lands,  parcel  thereof,  are  devisable  by  will,  "onlfhehas 

one,  if  not,  to 

and  further,  by  the  customs  of  each,  lands,  parcel  thereof,  the  eldest  son 

i»i'i  ••!•/•  •"■  ®^  ^^  nephew 

of  which  any  tenant  dies  seised  in  fee,  pass  by  descent  r.  G.  and  to 
to  his  youngest  son,   which  youngest   son   is   heir  of  him,  if  he  has 
such  tenant  according  to  the  customs  of  the  respective  ^^'rL^uu- 
manors.     No  instance  has  been  found  upon  the  court  "**^^^*'" 
rolls  of  either  manor  of  the  admission  of  an  heir  in  By  eodidl  stat- 

mg  that  his 

tail  male,  but   there  is  an  instance  in  the  manor  of  nephew  r.  c 

then  had  a 

Stratfordj  of  the  admission  of  a  youngest  son  as  heir  in  son  bon,  he 

save  to  that 

tail  general ;    and   in   the   manor  of  Grisfon,   of   the  son,  after  his 

■%  i      ,      n  1.   •  I     _i   •  father's  de- 

descendant  of  a  youngest  son  being  vouched  in  a  cus-  ^ease,  all  his 
tomary  recovery  as  heir  of  an  estate  in  tail  general  to  copyhold  Unds- 
bar  such  entail.  •??  *°  ^^  .. 

eldest  son,  if 
be  had  one ; 
bat  if  he  bad  no  son,  then  to  the  next  eldest  regular  male  hefar  of  the  6.  ftmily."  By  the 
custom  of  the  manor,  C4ipybold  lands,  parcel  thereof,  of  which  any  tenant  died  seised  in 
fee,  passed  by  descent  to  the  youngest  son:  Held,  that  by  the  will  and  codicil  the  son  of 
T.  G.  took  an  estate  tail,  and  that,  consequently,  upon  his  death  the  copyhold  lands  de- 
acended  to  the  youngest  son. 

G  4  On 
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]831.  On  the  9th  of  January  1712,  at  courts  then  held  for 

"     ~       the  said  manors  of  Stratford  and  Grision  respectively, 

Dor  dcm. 

Garrod       John  Garrod  was  duly  admitted  to  the  copyhold  premises 

againtt 

Garuoo.  mentioned  in  the  consent  rule  in  this  cause,  to  hold  to 
him  and  his  heirs  according  to  the  customs  of  the  said 
manors;  and  he  afterwards  duly  surrendered  the  said 
copyhold  premises  to  the  use  of  his  will,  which  sur- 
renders were  at  courts  held  for  the  said  manors  re- 
spectively, on  the  8th  oi  April  1729,  duly  presented  and 
enrolled. 

On  the  10th  oi  December  1772,  the  said  John  Garrodj 
being  seised  as  above  mentioned,  of  the  said  copyhold 
premises,  for  the  recovery  of  which  this  action  was 
brought,  and  being  also  seised  in  fee-simple  of  certain 
freehold  premises  at  Strafford  lying  intermixed  with  the 
said  copyhold  premises  there,  made  and  published  his 
will,  duly  executed  and  attested,  and  therein  devised  as 
follows :  —  "As  to  my  worldly  estate,  I  dispose  thereof 
as  follows :  Item,  I  give  to  my  nephew  Thomas  Garrod  of 
Rendftam^  in  the  county  o^  Siiffblk,  all  my  lands,  houses, 
and  tenements  lying  in  the  manors  of  Stratford^  Carletoti^ 
and  Kelsef  (comprising  the  premises  in  question),  "  to 
have  and  to  hold  during  his  natural  life,  and  to  his  son,  if 
he  has  one,  if  not,  to  the  eldest  son  of  my  nephew  James 
Garrod,  during  his  natural  life,  and  to  his  son  after  him, 
if  he  has  one,  if  not,  to  the  regular  male  heir  of  the 
Garrod's  family,  as  long  as  there  is  one  of  them  in  being, 
and  if  they  should  be  all  extinct,  then  to  the  regular 
heir  of  my  nephew  Thomas  FieWs  family."  On  the 
18th  oi  August  1773,  the  testator  made  a  codicil,  duly 
executed  and  attested,  to  his  said  will  as  follows :  —  "I 
received  a  letter  from  my  nephew  Thomas  Garrod,  my 
friend,  of  JRetidham,  in  Stffolk,  that  his  wife  was  safely 

delivered 
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delivered  of  a  son ;  I  do  give  and  bequeath  to  hini|  after        18S1. 
his  father's  decease,  all  my  houses,  lands,  and  tenements        — * 

Doe  dein. 

lying  and  being  in  Stratford,  Carlton,  and  Kelsel"  (com-       Garrod 
prising  the  premises  in  question),  *^  both  freehold  and       Garkoo. 
copyhold,  in  the  county  of  Suffolk,  and  to  his  eldest  son, 
if  he  has  one ;  but  if  he  has  no  son,  then  to  the  next 
eldest  regular  male  heir  of  the  Garrod^s  family,  as  long 
as  there  is  one  of  them  in  being." 

The  testator  Join  Garrod  shortly  afterwards  died 
without  revoking  or  altering  his  will,  except  as  it  was 
altered  by  the  said  codicil,  and  without  revoking  or 
altering  the  codicil,  and  he  left  his  said  nephew,  Thomas 
Garrod,  him  surviving.  The  will  and  codicil  were 
duly  proved,  and  Thomas  Garrod  was,  at  the  manor 
courts  for  Stratford  and  Griston,  admitted  to  the  said 
copyhold  premises,  to  hold  the  same  for  his  natural 
life,  according  to  the  form  and  effect  of  the  will  and 
codicil.  Thomas  Garrod  died,  without  having  made  any 
will  as  to  the  premises  in  question,  some  time  before 
the  9th  of  January  1781,  on  which  day,  at  courts  then 
held  for  the  said  manors,  John  Garrod,  the  son  of 
Thomas  mentioned  in  the  codicil,  was  admitted  to  the 
said  premises,  to  hold  the  same  to  him,  John  Garj'od, 
according  to  the  said  will  and  codicil.  The  last-men- 
tioned John  Garrod,  who  was  the  only  son  and  heir  of 
Thomas,  on  the  21st  of  October  1802,  made  his  will,  duly 
executed  and  attested,  and  thereby  devised  all  his  free- 
hold and  copyhold  messuages,  lands,  and  hereditaments 
to  Sarah  his  wife  (who  is  now  living),  with  remainders 
over,  and,  on  or  about  the  22d  of  October  1802,  he  died 
without  having  altered  or  revoked  the  said  will,  and 
without  having  surrendered  to  the  use  of  his  will  in 
either  of  the  manors*   At  courts  held  for  the  said  manors 

respectively 
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1831.        respectively  in  the  year  1804,  Thomas  Garrod  the  lessor 

_     ,  of  the  plaintiff,  then  an  infant  of  the  age  of  two  years, 

Garkod       was   admitted   in  fee  to   the  premises  in  question   as 

againti  *»    t 

Gaekod.  youngest  son  and  heivy  by  the  respective  customs  of  the 
manors,  of  the  last-mentioned  John  Garrod^  but  he  has 
never  had  possession.  The  defendant,  who  is  the  eldest 
son  of  the  last-mentioned  John  Garrod^  entered  into  the 
premises  at  Michaelmas  1826,  and  still  holds  the  same. 
It  was  agreed  that  the  Court  might  come  to  any  con- 
clusion upon  the  facts  of  this  case  which  the  jury  might 
have  formed. 

Preston  for  the  plaintiff.  Thomas  Garrod^s  son,  to 
whom  the  gift  was  made,  took  an  estate  tail.  Doe  v. 
Halley  (a).  There  the  devise  was  to  A.  for  life,  with- 
out impeachment  of  waste,  remainder  to  his  eldest  son, 
and  the  heirs  of  such  eldest  son,  and  in  default  of  issue 
male  of  A.^  then  to  B. ;  it  was  held,  that  A.  took  an 
estate  for  life,  remainder  to  his  eldest  son  in  tail,  re- 
mainder to  himself  in  tail.  It  will  be  contended,  per- 
haps, that,  by  the  words  of  this  codicil,  the  eldest  son 
took  the  fee.  But  the  words  ^^  eldest  son  "  in  this  case 
appear  from  the  subsequent  words  to  be  used  as  denoting 
not  an  individual,  but  a  class,  viz.  all  the  male  de- 
scendants of  the  person  to  whom  the  gift  was  made. 
'*  Son,"  therefore,  is  a  word  of  limitation,  and  not  of 
purchase ;  and  that  being  so,  the  son  of  Thomas  Garrod^ 
by  the  devise  to  him  and  his  eldest  son,  if  he  should 
have  one,  took  an  estate  tail.  Sondai/s  case  ((),  Bifield's 
case  (c),  Robinson  v.  Robinson  (rf),   and   Mellish  v.  MeU 

(a)  8  T.  R.  5.  (b)  9  Rep.  127. 

(c)  Cited  in  1  VerUr,  231.  (d)  I  Burr.  38. 

lish 
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lish{a\  where  all  the  authorities  are  collected.     And,        1831. 
assuming  that  to  be  so,  the  estate  tail  (so  far  as  the  copy-        — — 

Dob  dem. 

hold  lands  are  concerned) ;  descended  to  his  youngest  son        Garrod 
because  it  is  an  established  rule  of  law  that  where  the       Garrod. 
fee  simple  would  go  to  the  youngest  son,  an  estate  tail 
will   do  so  likewise,  Robinson  on  Gavelkind,  119.,  ed. 
1822,  where  there  is  no  special  custom  to  the  contrary, 
as  there  was  in  Chapman  v.  Chapman  (&). 

Biggs  Andrews,  contr^.      This  ejectment  is  brought 
to  recover  copyhold  land  holden  of  manors,  where  by 
the  custom  it  goes  to  the  youngest  son.     The  copyhold 
and  freehold  land  lie  intermixed,  and  the  testator  dis- 
poses of  both  by  the  same  clause.     The  lessor  of  the 
plaintif]^  who  is  the  youngest  son  of  the  person  last 
seised,  is  to  make  out  that  he  is  entitled  to  take  the  copy- 
hold in  preference  to  the  eldest.     He  contends  that  he 
may  take  it  by  virtue  of  the  devise  to  the  person  last 
seised  and  his  eldest  son.     It  is  not  disputed  that  words 
of  purchase  may  be  construed  to  be  words  of  limitation, 
in  order  to  effect  the  manifest  intention  of  the  testator. 
The  intention  here  is  clearly  expressed  in  the  will,  that 
the  eldest  son  of  Thomas  Gatrod*s  son  should  take.    To 
construe  the  words  '^  eldest  son  "  as  words  of  limitation 
will  have  the  effect  of  taking  away  the  copyhold  lands 
from  the  person  clearly  pointed  out  in  the  will.     In 
Sondajfs  case  (c),   the  words  issue  and  son  were  both 
used,  and  the  word  issue  in  a  will  is  prim&  facie  a  word 
of  limitation.     In  Bifield's  case  {d)  the  '*  son  "  was  not  a 
person  expressly  designated ;  the  devise  was  to  A,,  and 
if  he  died  not  having  a  son,  then,  &c.     In  Robinson  v. 

(a)  SB.fC.  250.  (b)  March,  54. 

(c)  9  Rqh  127.  (d)  Cited  in  l  FefUr.  231 . 

Robinson 
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18SL 

Dos  dem. 
Garrod 
agotnti 

Qakslod* 


Bobinson  {a\  the  words  were  ^^  such  son  as  he  shall 
have,**  which  meant  all  sons ;  and  a  case  being  there  re- 
ferred to,  where  the  words  were  eldest  soriy  it  was  ob- 
served by  way  of  distinction  in  the  principal  case,  that 
it  was,  there,  not  necessarily  an  originally  eldest  son, 
but  might  be  any  other  son  who  became  eldest  son  be- 
fore the  contingent  remainder  vested.  In  all  the  cases 
where  the  words  issue  and  son  have  been  held  to  be 
words  of  limitation,  that  construction  has  been  necessary 
in  order  to  effect  the  clear  intention  of  the  testator. 
Here,  the  devise  to  A,  and  his  eldest  son  is  in  a  case 
where  the  eldest  son  is  a  person  who  would  not  take  as 
heir.  By  the  codicil,  the  testator  gives  the  estate  to  the 
eldest  son  of  Thomas  Garrod  then  born,  and  afterwards 
to  his  (the  son's)  eldest  son,  if  he  has  one.  The  defend- 
ant is  that  eldest  son.  It  is  impossible  to  give  a  general 
interpretation  to  words  so  clearly  designating  him.  In 
Lovelace  v.  Lovelace  (i),  c7. 5.,  being  seised  in  fee  of  land, 
devised  it  to  J.  Z).,  and  to  his  eldest  issue  male,  he 
having  no  son  at  the  time.  It  was  adjudged  no  estate 
tail,  but  for  life  only,  and  it  was  said,  if  he  then  had  a 
son  it  was  all  one ;  that  a  devise  to  one  and  his  issue 
male  was  an  estate  tail,  but  that  here  the  word  eldest 
would  not  permit  that  construction.  And  it  is  said 
that,  in  that  case,  the  lands  were  gavelkind,  Perrofs 
case(c).  To  put  precisely  a  similar  case;  suppose 
this  was  a  devise  to  A,  and  his  youngest  son,  would  it 
be  equivalent  to  a  devise  to  A*  and  his  heirs  ?  yet  here  the 
youngest  son  is  heir.  It  does  not  lie  on  the  defendant 
to  shew  what  estate  he  took ;  it  is  sufficient  for  him  to 
shew  that  he  took  some  estate  under  the  will.     The 


(a)  I  Burr.  SB, 


{b)  Cr;  EliM*  40. 


{c)  Moore,  568, 

plaintiff 
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plaintiff  cannot  succeed  unless  he  shews  that  the  son  of        1831. 
Thomas  Garrod  took  an  estate  tail.     But  looking  to  the        — — 
language  of  the  will,  there  is  ground  even  for  contend-       Garrod 
ing  that  the  son  of  Thomas  Garrod  took  a  fee ;  for  the       Garrod. 
introduction  of  the  words,  '^  as  to  my  worldly  estate,'* 
shews  an  intention  to  pass  the  whole  estate,  Doe  v. 
Gilbert  (a),  Hogan  v.  Jackson  (b).     In  Mellish  v.  Mel' 
Usk  (c)  the  word  "  eldest "  occurred,  not  in  the  devise 
to  the  son,  but  in  that  to  the  daughter,  and  it  was  not 
contended  that  an  estate  in  tail  female  was  taken.  There 
is  nothing  here  to  shew  that  the  testator  looked  further 
than  the  eldest  son.     It  is  said  that  he  contemplated  aU 
the  sons.     That  would,  in  effect,  be  introducing  into 
the  will,  after  "  the  eldest^*  the  words  **  and  other  sons;" 
but  they  cannot  be  introduced,  for  that  would  prevent 
the  words  in  the  will  from  having  any  operation.     Sup- 
pose that  a  fee  did  not  pass,  still  there  are  the  words 
*'  eldest  son,"  and  they  must  be  construed  according  to 
their  plain  import.    In  all  the  cases  cited,  the  particular 
intent  of  the  testator  had  effect  given  to  it,  though  not 
in  the  way  he  pointed  out.     But  in  this  case,  the  conse- 
quence of  putting  the  construction  contended  for  on  the 
will,  will  be  to  prevent  the  object  of  tlie  testator's  bounty 
from  taking  the  estate.     One  of  the  objects  of  the  tes- 
tator was,  that  the  freehold  and  copyhold  estates  should 
go  to  the  same  person.     If  the  construction  contended 
for  prevail,  that  object  will  be  defeated ;  for  the  eldest 
son  will  at  all  events  take  the  freehold  property.     Be- 
sides, there  is  no  sufficient  evidence  to  shew  that  by  the 
custom  the  youngest  son  does  take  an  estate  tail.     The 
youngest  son  being  vouched  in  the  recovery  is  not  con- 

(a)  3  Brod.  i  B,  85.  (6)  Cifwp,  299. 

(c)  8J9.(C.  520. 

elusive. 
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1831.  elusive.     The  principal  questioiii  however,  is,  Did  the 

-"■""  testator  contemplate  a  class  or  an  individual  ?    Here  he 

Dos  den* 

Garbod  points  out  the  individual.    The  estate  is  given  expressly 

Garkoo.  to  the  eldest  son  of  the  son  of  Thomas  Garrod.     The 
defendant  is  therefore  entitled  to  it 


Preston  in  reply.  The  fallacy  of  the  argument  for 
the  defendant  consists  in  this ;  that  it  assumes  that  the 
word  son  describes  an  individual,  but  looking  at thecon- 
text,  it  evidently  describes  a  class,  viz.  heirs  male. 
The  cases  cited  in  favour  of  an  estate  in  fee  do  not  ap- 
ply, because  here  is  a  clear  limitation  over ;  therefore  it 
must  be  an  estate  for  life,  or  in  tail.  In  order  to  effect 
the  general  intent,  it  must  be  an  estate-tail.  Lovelaces 
case  (a),  if  it  had  occurred  at  the  present  day,  would 
have  been  decided  otherwise.  In  Dubber  v.  Trollop  (d), 
a  devise  to  testator's  first  son  WiUiam  for  life,  remainder 
to  the  heirs  male  of  his  body,  remainder  to  his 
second  son  Thomas  for  life,  and  after  his  death  to 
the  first  heir  male  of  his  body,  was  held  to  pass  an 
estate  tail  to  Thomas*  In  Archer's  case  {c)  there  cited, 
a  devise  to  a  father  for  life,  and  after  to  the  next  heir 
male,  and  the  heirs  male  of  such  heir  male,  was  held  to 
be  only  an  estate  for  life  in  the  first  devisee ;  but  the 
reason  of  that,  as  stated  by  Lord  Hale  in  King  v.  Mel^ 
ling  {d)  was,  that  the  words  of  limitation  were  annexed 
to  the  word  heir,  and  therefore  heir  was  taken  to  be  but 
designatio  personam ;  and  in  Dubber  v.  Trollop  it  is  ob- 
served, that  *'  from  hence  it  appears  that  devise  to  A.  for 
life  and  his  heir  male  in  the  singular  number,  and  to  A, 
for  life  and  his  heirs  male,  in  the  plural  number,  is  the 

(a)  Cro»  Eliz.  40.  {b)  8  Vin.  Abr.  233. 

(c)  ll?e;>.  66  6.  id)   1  FCTi/r.  215. 

same  : 


IN  THE  First  Year  of  WILLIAM  IV.  95 

same;  and  though  an  express  estate  for  life  is  devised,        1831. 
yet  it  shall  be  an  estate  tail."     T  Andrews.  There  the  word        "     ~ 

Ijoz  dem. 

was  heir  ;  that  is  a  word  of  limitation,  and  th^  endeavour       Gar&od 

,  .   I    .  against 

was  to  cut  it  down ;  here  the  word  is  ^*  son^^  which  is  Gar&oo. 
a  word  of  purchase.]  The  testator  clearly  gives  his 
freehold  property  in  tail,  and  his  intent  was  the  same  as 
to  his  copyhold.  No  argument  can  be  derived  from  the 
division  of  the  property.  That  is  a  consequence  of  law, 
which  the  testator  may  not  have  foreseen. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court,  after  stating  the  case  as  follows :  —  It  is 
stated  as  a  fact,  in  this  case,  that,  by  the  custom  of  the 
manors,  the  youngest  son  takes  the  tenements  of  which  his 
£ither  died  seised  in  fee-simple,  and  we  think  the  extracts 
from  the  court  rolls  sufficiently  shew  that  the  same  son 
takes  also  by  the  custom  the  tenements  of  which  his  father 
died  seised  in  tail.  Indeed,  without  a  special  custom  to 
the  contrary,  it  seems  that  he  who  takes  in  one  case 
must  take  in  the  other  also,  for,  in  each  case,  the  estate 
is  taken  by  descent.  And  this  is  conformable  to  the 
custom  of  gavelkind  as  mentioned  in  Robinson*s  Treatise^ 
p.  119.  This  is  one  of  the  cases  in  which  a  court  is 
called  upon  to  construe  the  will  of  a  person,  who,  pro- 
bably, had  no  clear  distinct  view  or  intent  in  his  own 
mind,  and  certainly  no  intent  of  which  every  part  can 
legally  take  effect.  The  question  is,  what  estate  Johtif 
the  son  of  Thomas  Garrod^  took  under  the  will  of  his 
great  uncle  ? 

If  this  John  took  the  fee,  the  gift  over  to  the  heir  male 
of  the  GatTod  family  must  fail,  as  being  too  remote. 

If  he  took  for  life  only,  the  remainder  to  his  son 
would  be  contingent,  and  might  be  defeated  and  never 

vest, 
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1831.  vest,  if  he  should  think  fit  to  destroy  his  own  life  estate 
_r  ~  before  the  birth  of  a  son,  thouc^h  the  testator  certainly 
Garroo  intended  that  a  son  should  take.  Indeed  at  the  common 
Gabroo.  law  if  he  did  no  act,  and  died  leaving  his  widow 
enceinte  of  a  son,  the  son  could  not  take.  And  if  the 
son  of  John  is  to  take  any  estate,  a  similar  difficulty 
will  occur  in  finding  what  estate  he  is  to  take.  If  he 
take  for  life  only,  and  the  other  sons  are  intended  to 
take  estates  for  life  only  in  succession,  this  intention 
cannot  have  effect,  because  an  estate  for  life  cannot  be 
given  to  a  person  not  in  esse  in  remainder  after  a  pre- 
cedent estate  for  life  to  a  person  not  in  esse;  and  if 
the  eldest  son  is  to  take  the  fee,  then  the  remainder 
over  will  be  defeated  in  the  same  way  as  if  his  father, 
the  son  of  Thomas^  took  the  fee.  There  are  no  words 
of  inheritance  applied  to  the  son  of  John ;  he  cannot 
have  an  inheritable  estate  unless  he  takes  by  descent; 
and  it  being  plainly  not  intended  that  his  father  John 
or  his  grandfather  Thomas  should  take  a  fee,  nor  the 
estate  go  over  to  the  next  heir  male  of  the  Garrod 
family,  while  issue  male  of  John  should  remain,  the 
greatest  chance  of  effecting  the  general  intent  of  the 
testator  is  to  hold  that  this  Johti^  the  son  of  Thomas^ 
took  an  estate  tail.  This  decision,  giving  an  estate  tail 
to  John^  will  be  warranted  by  Sondaj/s  case  (c),  cited  by 
Mr.  Preston, 

It  is  true  that  if  John  took  an  estate  tail,  it  was  in  his 
power  to  defeat  his  issue  and  all  subsequent  estates; 
but  this  same  consequence  would  happen  in  many  of 
the  cases  in  which  the  first  taker  has  been  held  to  have 
an  estate  tail,  and  in  some  in  which  that  consequence 

(a)  Rep.  IS7. 

bad 
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had  actually  happened  before  the  decision.     It  is  trae        1831. 
also  that  in  the  event  which  has  happened,  of  thb  John       '     7* 

^^  Dos  dem. 

leaving  two  sons,  the  testator's  intention  of  keeping  the       Gar&od 
freehold  and  copyhold  together  will   not   take  effect.       Garkod. 
This,  however,  is  a  consequence  of  law ;  it  is  a  matter 
that  the  testator  never  thou^t  of;  perhaps  he  never  knew 
the  custom ;  and  it  is  a  consequence  that  would  equally 
follow  in  a  course  of  descent,  whether  in  fee  or  tail. 

Upon  the  whole,  we  think  JbAn,  the  son  of  Thomas^ 
took  an  estate  tail,  and  that  the  lessor  of  the  plaintiff  is 
entided  to  recover  the  copyhold,  and  the  postea  is  to  be 
delivered  to  him. 

Judgment  for  the  plaintiff 


The  Right  Hon.  Sir  Launcelot  Shadwell^ 
Knight,  against  Hutchinson. 

/^ASE,  for  obstructini?  the  ancient  window  of  a  house.  It »  no  defence 

V-/  *='^      ^  to  mn  action  for 

by  keeping  and  continuing  a  certain  roo^  before  then  obitnicting 

endent  UgfatR, 

wrongfully  erected,  adjoining  the  said  house,  to  the  injury  that  the  nui. 
of  the  plaintiff's  reversion.      Plea,  a  former  judgment  ai^^cti  the 
recovered  by  the  plaintiff  against  the  defendant  for  the  jl'^^'^olS* 
same  grievances.     Replication,  that  the  grievances  were  2^^'^*j*" 
not  the  same;  and  issue  joined  thereupon.     On  a  former  former  action, 
trial  between  these  parties,  for  an  injury  to  the  plain-  againtt  tiie  de. 

.         .  .  fcndantforthe 

tiffs  reversion  in  the  same  premises  by  erecting  and  lameobstnie* 
keeping  up  a  roof  adjoining  thereto,  so  as  to  obstruct 
an  ancient  light,  it  was  proved  that  the  defendant  had 
a  workshop,  the  roof  of  which  originally  came  up  in  a 
slanting  direction  to  the  wail  at  the  back  of  the  plain- 
tiff's house,  below  the  window  in  question ;  and  that  the 
defendant  afterwards  raised  the  roof  so  as  to  bring  it 
above  the  vrindow,  which  was  thus  excluded  from  the 
Vol.  IL  H  lights 
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1831*       li^t,  except  such  as  it  received  from  the  defendant's 

„  skyliifht:  but  the  obstruction  mi^bt  be  removed  in  two 

agomM       or  three  days  (a).     The  plainti£P  then  recovered  nominal 

HUKJUMIOV. 

damages  for  the  injury  to  his  reversion.  On  the  trial 
of  the  present  cause  before  Lord  Tenterden  C.  J.,  at 
the  sittings  in  London  before  last  Hilary  term,  it  ap- 
peared that  at  the  time  when  this  action  was  brought 
the  obstruction  had  neither  been  removed  nor  increased, 
but  that  the  premises  continued,  with  respect  to  it,  in 
the  same  state  as  at  the  commencement  of  the  former 
suit.  The  jury,  under  Lord  TenterderC%  direction,  found 
a  verdict  for  the  plaintiff,  with  100/.  damages. 

CurvDOodj  in  Hilary  term,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  of  misdirection.  The  con- 
tinuance of  this  obstruction  was  no  new  grievance  to  the 
reversioner,  though  it  would  have  been,  under  the  like 
circumstances,  to  a  party  in  possession.  The  Lord 
Chief  Justice,  at  the  first  trial,  laid  down  as  a  reason  in 
support  of  the  plaintiff's  right  to  recover  in  such  an 
action,  that  if  a  reversioner  were  prevented  from  suing 
for  this  kind  of  injury  during  the  continuance  of  the 
lease,  he  might  have  great  difficulty  in  proving  his  right 
when  he  came  into  possession.  But  after  he  has  once 
established  tlie  right  by  a  verdict,  no  difficulty  of  that 
kind,  either  from  long  continuance  of  the  injury,  or  from 
the  death  of  witnesses,  can  affect  him  in  future.  One 
record  will  as  completely  support  his  title  as  many. 

Per  Curiam.  If  the  erection  in  the  first  instance  was 
an  injury  to  the  reversion  on  any  ground  on  which  it 
can  be  put,  the  continuance  must  be  so  likewise.  The 
continuance  of  the  obstruction  would,  in  fact,  render  the 

(a)  See  the  case  reported,  1  Af.  {■  M,  350. 

proof 
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proof  of  tide  more  difficult  at  a  future  time,  notwith-        1831. 
standing  the  former  recovery. 


Sradwell 


Rule  refused.     But  a  rule  nisi  was  granted  for        agmrut 

^  HvrciiiMtoir. 

reducing  the  damages  on  affidavit  of  the 
obstruction  having  been  abated. 


Bassett  again^  Mitchell  and  Smith. 

nPRESPASS,  for  breaking  and  entering  the  plaintiff's  The  plaintiff 

1  .1  •  1        <*   «wr        y  11    •        1  /»  declared  in 

close  in  the  parish  of  Waterfall^  m  the  county  ot  trespass  for 
Stafford   (the    abuttals    of  which   close  were  particu-  ci^*Md**Mt 
larly  set  out  in  the  declaration),  and  for  subvertmg  the  ^^^^u^^*^ 
soily  catting  down  the  trees,   destroying   a  wall,   &c.  *^.^^?*^?*" 
The  defendants  pleaded  the  general  issue,  and  several  ^^^  ^^  said 

dose  in  which, 

special   pleas.     The  second   plea  stated,   that  certain  &c.  was  part  of 

an  allotment  of 

persons  therein  named,  and  who  were  duly  authorized  six  acres  made 
in  that  behalf  as  in  the  plea  was  particularly  set  forth,  toners  duly 
execated  an  award  by  which  they  allotted  six  acres  and  cctuu" pur-"' 
two  roods  of  certain  waste  lands  in  the  manor  of  Waters  ^^r  whidT*" 
faUj  in  the  said  county,  of  which  six  acres  and  two  5;  ®"*f^*  .  , 

•^  '  Plamuir  denied 

roods  the  said  close  in  which,  &c.  was  part,  for  getting  that  the  said 

close  in  which, 

materials  to  be  used  in  making  roads,  and  otherwise  for  &c.  was  part  of 

the  six  acres  in 

the  common  benefit  of  the  persons  interested  in  certain  the  plea  sup- 
new  inclosures  within   the   manor;   and  that  the  de-  been  allotted: 
fendant  Smithy  being  a  person  so  interested,  and  also  fiJluJwas"^" 
surveyor  of  the  highways  in  the  parish  of  IVaterfaUy  and  {^'"^^^  ^.^ 
the  defendant  Mitchell^  as  hb  servant,  did,  in  order  to  the  dose  set  out 

by  abuttals  was 

get  materials  for  the  repair  of  the  highways  within  the  not  all  within 

,  .  *^®  allotment, 

parish,  and  for  other  purposes  mentioned  in  the  award,  but  that  the 

break  and  enter  the  close  in  which,  &c.,  doing  no  un*  the  actual  tres- 
pass occurred 
was  within  it :  Held,  thut  the  justification  was  made  out. 

H  2  necessary 


Mitchell. 
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1831.        necessary  damage.    The  plaintiff  replied,  that  the  close 
"  in  which,  Sec.  was  not  part  and  parcel  of  die  said  six 

against  acrcs  and  two  roods  of  the  said  waste  or  common,  in  the 
above  plea  supposed  to  have  been  allotted;  and  upon 
this  issue  was  tendered  and  joined.  There  were  other 
issues,  which  it  will  be  unnecessary  to  notice.  At  the 
trial  before  Littledale  J.,  at  the  Stafford  Spring  assizes, 
1830,  evidence  was  given  that  that  part  of  the  close 
in  which  the  alleged  trespasses  had  been  committed 
was  within  the  allotment  mentioned  in  the  second  plea, 
but  that  the  allotment  did  not  take  in  the  whole  of 
the  close  described  in  the  declaration.  Littledale  J.  left 
it  to  the  jury,  as  the  question  on  this  plea,  whether 
the  place  in  which  the  trespasses  had  been  committed 
was  parcel  of  the  allotment ;  that  is,  whether  the  defend- 
ants had  a  right,  not  over  the  whole  close,  as  set  out  by 
abuttals,  but  over  that  part.  The  jury  found,  on  this 
issue,  for  the  defendants.  In  the  subsequent  term  a 
rule  was  moved  for,  by  leave  of  the  learned  judge,  and 
granted,  to  shew  cause  why  the  verdict  for  the  defend- 
ants on  the  second  plea,  (and  also  on  another,  which 
raised  a  similar  question,)  should  not  be  set  aside  on 
the  ground  of  misdirection,  and  a  verdict  entered  for  the 
plaintiff  on  each.     In  Hilarif  term 

Cantpbell  shewed  cause.  The  objection  taken  is, 
that  the  justification  states  a  right  extending  over  an 
allotment  of  six  acres  and  two  roods,  which  are  alleged 
to  comprehend  the  whole  of  the  close  mentioned  in  the 
declaration ;  whereas  it  appears  in  evidence  that  part 
of  the  close  is  not  within  that  allotment.  If  this  kind 
of  exception  is  to  be  taken,  it  may  also  be  said  that  the 
plaintiff's  exclusive  right  was  not  shewn  to  extend  over 

the 
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the  whole  close  set  out  by  abuttals  in  his  declaration)  and        18SI* 
that  there  ought,  in  strictness,  to  have  been  a  nonsuit, 

Bassitt 

or  a  verdict  for  the  defendant  upon  the  general  issue,  agamtt 
on  account  of  this  failure  of  proof.  But  as  to  the  plea, 
**  the  said  close  in  which,  &c."  is  not  necessarily  to  be 
understood  as  extending  to  the  whole  of  the  dose 
mentioned  in  the  declaration ;  it  is  enough  if  the  justifi- 
cation be  supported  as  to  that  part  of  the  land  in  which 
the  allied  trespasses  were  actually  committed.  The 
words  **  in  which,  See."  refer  to  that  particular  part. 
The  opinions  expressed  by  the  Court  in  Richards  v. 
Peaie  (a),  are  in  point.  Abbott  C.  J.  there  says,  **  The 
words,  *'  the  close  in  which,  &c.,  in  the  declaration 
mentioned,"  confine  that  allegation  to  the  spot  where 
the  trespass  was  committed :  then  it  becomes  a  question 
of  fact,  whether  the  trespass  was  committed  in  that  part 
of  Burgey  Cleve  Garden  which  had  been  enclosed  and 
enjoyed  in  severalty  for  upwards  of  thirty  years.''  And 
the  other  judges  expressed  themselves  to  the  same  effect 
[The  Court  here  called  upon  the  plaintiff's  counsel  to 
support  their  rule.] 

Peake  Seijt.,  Richards,  and  Talfimrd  contra.  Richards 
T.  Peake  (a)  goes  no  farther  than  Hawke  v.  Bacon  (i), 
which  is  not  unfavourable  to  the  present  plaintiff.  In 
this  latter  case,  the  declaration  gave  no  particular  de- 
scription of  the  close ;  the  plea  of  common  was  equally 
general,  and  might  apply  to  any  part  of  the  waste  over 
which  the  defendant  had  a  right  of  common.  Then 
the  plaintiff,  in  his  replication,  alleged  that  the  close  in 
which,  &c.  was  one  called  Far  End  close,  and  had  been 

(a)  8  ^.  (  C  918.  (6)  8  TautU.  156. 

H  3  separated 


MiTCHlU.. 
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1831.       separated  and  enclosed  from  the  waste  for  twenty  years 
""""^       and  more ;  and  the  Court  held,  that  if  the  defendant 

Bassrt 

against  had  rejoined  properly,  the  plaintiff  must  have  failed, 
unless  he  had  proved  the  whole  of  the  place  called  Far 
End  close  to  have  been  so  enclosed.  The  onus  of  proof 
lay  on  the  plaintiff:  he  had  alleged  the  place  in  Vihicht 
Sfc.  to  be  Far  End  close;  and  if  his  proof  had  failed  as  to 
any  part  of  Far  End  close,  the  defendant  might  have 
applied  his  justification  to  that  part,  and  succeeded  on 
the  issue.  And  so,  in  Richards  v.  Peake{a)y  the  plaintiff 
bad  subjected  himself  to  the  necessity  of  proving  that 
the  close  in  which  the  trespasses  happened  was  one  which 
had  been  enclosed  for  thirty  years.  In  the  present  case, 
the  declaration  is  not  in  general  terms  for  breaking  and 
entering  a  close,  but  it  describes  a  particular  clos^ 
setting  out  the  abuttals.  The  defendants  plead  that 
that  close  is  part  of  a  certain  allotment  which  they  de- 
scribe :  they  have  therefore  taken  upon  themselves  the 
onus  of  proving  that  averment  to  the  whole  extent 
of  the  close  marked  out  in  the  declaration ;  they  can* 
not  draw  an  imaginary  boundary  dividing  one  part 
of  it  from  the  other.  In  Rotherham  v.  Green  {b\  the 
defendant,  in  justification  to  an  action  of  trespass,  pre- 
scribed for  common  over  the  place  in  which,  &c. ; 
but  it  appearing,  on  special  verdict,  that  a  part  of 
the  right  of  common  had  been  released  by  the  defend«< 
ant's  ancestor,  the  plaintiff  had  judgment,  because  the 
prescription  was  general,  and  a  portion  of  it  failing,  the 
whole  fell  to  the  ground.  In  the  present  case,  a  grant 
is  pleaded,  but  this  stands  on  the  same  footing  with  a 
prescription.      Lord  Kenyan  lays  it  down  in  Morewood 

(a)  8  p.  j  C.  918.  (6)  Cro,  E&u  593. 

V.  fVoadi 
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v«  Wood{a)9  that  the  defendant,  having  prescribed  for  a       1881. 
right  in  two  commons,  must  prove  the  whole  presciip- 


tion;  and  the  same  doctrine  was  maintained  by  the  agaUui 
Court  in  Bogers  v.  Jllen[b).  [Lord  Tenterden  C.J. 
In  Morewood  v.  Wood  the  Court  said  the  defendaitft 
would  be  obliged  to  prove  the  prescription  in  both  the 
places  named ;  but  it  does  not  follow  that  he  must  have 
proved  it  as  to  every  part  of  each  place.]  The  defend- 
ants here  might  have  confined  their  justification  to  so 
much  of  the  trespasses  as  related  to  the  part  really 
within  the  allotment ;  but  they  take  upon  them  to  assert 
that  the  whole  place  described  in  the  declaration  is 
subject  to  the  easement  claimed.  It  would  lead  to 
great  inconvenience  if  an  allegation  of  this  kind  could 
be  divided  according  to  the  result  of  the  evidence ;  for 
the  record  in  such  a  cause  would  be  of  little  or  no  value 
in  a  subsequent  litigation  unless  explained  by  proo£ 

Lord  Tenterden  C.  J.  The  opinions  of  the  Court 
in  Bickards  v.  Peake(c)  go  the  whole  length  of  this  case; 
and  if,  as  it  has  been  urged,  we  are  to  look  to  conve- 
nience, I  think  that  is  on  the  side  of  the  defendant 
The  declaration  charges  the  commission  of  trespasses, 
by  digging  the  soil  and  otherwise,  in  a  close  of  the 
plaintiff,  which  it  describes.  The  plaintiff  was  not 
obliged,  in  support  of  this  declaration,  to  prove  tres- 
passes committed-  in  every  part  of  the  close.  The 
defendant  pleads  that  that  close  is  part  of  certain  ground 
which  was  once  waste,  but  was  set  out  under  aa  award 
for  particular  purposes,  and  that  he  is  a  person  entitled 
to  use  it  for  those  purposes.     It  appears  that  the  whole 

(a)  4  7.  A.  1 57.  (6)   I  Camfb.  313.  («)  S  P.  f  C.  918. 

H  4  extent 
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1881.       extent  of  ground  mentioned  in  the  plea  was  not  set  out 

'  under  the  award ;  but  it  is  also  shewn  that  part  of  it  was, 

\   ^agamu       and  that  the  place  where  the  alleged  trespasses  occurred 

was  within  that  part  The  defendant  then  has  proted 
bis  justification  in  the  place  in  which,  &c.  If  the  plain- 
tiff was  not  bound  to  carry  his  proof  of  trespasses  to 
every  part  of  the  close  mentioned  in  the  declarationi  the 
defendant  was  not  bound  to  support  his  justification  as 
to  all  parts.  It  is  said  that  the  record,  under  these 
circumstances,  will  not  be  decisive  evidence  in  a  future 
action,  nor  will  it  as  to  the  whole  land  in  question ;  but 
either  side  may  shew  by  evidence  what  part  it  was  that 
was  affected  by  the  result  of  this  cause.  And  if  the 
objection  which  has  been  taken  for  the  plaintiff  were  to 
prevail,  it  would  lead  to  great  inconvenience  on  trial, 
where  pleas  of  this  nature  have  been  pleaded,  and  such 
causes  would  often  be  decided  on  points  of  form,  and  not 
on  those  really  in  question. 

LiTTLEDALE  J.  The  record  would  be  evidence  of  a 
former  decision  as  to  part  of  the  place  in  dispute^  and  it 
must  be  shewn  by  proof  which  part  that  was.  If  thb 
imposes  any  hardship  on  a  plaintiff,  it  may  as  well  be 
aaid,  on  the  other  hand,  that  a  defendant  is  subjected  to 
hardship,  because  a  plaintiff  may  recover  by  proving 
a  trespass  committed  in  any  part  of  the  close  mentioned 
in  his  declaration ;  since  that  declaration,  unexplained  by 
evidence,  would  be  conclusive  against  the  defendant  after- 
wards as  to  the  whole  close.  I  think  the  allegation  here, 
that  the  close  in  which,  &c.  was  part  of  the  allotment,  was 
strictly  proved;  for  <<  the  close  in  which,  &c."  was  appli- 
cable to  any  part  of  the  land  within  the  bounds  stated  in 
the  declaration,  in  which  the  plaintiff  might  sliew  a  tres- 
pass 
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pass  actually  committed.  Stevens  v.  Whistler  {a),  InHwdoke        18S1. 
V.  Bacon{b)  the  question,  whether  the  plaintiff  could  have 


recovered  on  proof  that  a  part  of  the  land  mentioned  in        agabut 

MnCHKLI- 

the  replication  had  not  been  enclosed  twenty  years,  was 
not  r^ularly  before  the  Court:  if  it  had,  it  is  not  clear  that 
the  decision  would  have  been  such  as  has  been  suggested  in 
the  argument  for  the  plaintiff.  Rotherham  v.  Green  (c), 
Morewood  v.  Wood{d)y  and  Rogers  v.  Allen  (e),  were 
cases  of  prescription :  in  Harpur  v.  Painter  (g),  where 
the  question  related  to  a  freehold,  and  the  defendant 
pleaded  that  the  locus  in  quo  was  parcel  of  a  large 
waste^  the  soil  and  freehold  of  £.,  and  justified  as  his 
servant,  the  plaintiff  replied,  that  the  locus  in  quo  was 
the  soil  and  freehold  of  P.,  and  not  of  £•;  and  the  Court 
held,  that  the  replication,  thus  narrowing  the  question 
raised  by  the  plea,  was  good. 

Taunton  J.  It  is  clearly  held  in  Richards  v. 
Peake  {h\  that  '*  the  close  in  which,  &c."  does  not 
mean  the  whole  close  referred  to  in  the  declaration,  but 
the  place  in  which  the  trespass  is  proved  to  have  hap- 
pened, and  the  defendant  may  so  apply  it  Here 
trespasses  were  proved  in  one  part  of  the  close  only,  and 
the  defendant  established  his  right  in  that  part. 

Patteson  J.  The  description  given  in  the  declar- 
adon  is  merely  for  the  purpose  of  identifying  the  close 
which  is  the  subject  of  action.  When  the  trespasses 
are  stated,  the  words  '*  in  the  said  close"  do  not  mean 

(a)  II  Eatt^Sl.  {h)  S  Taunt.  156. 

(0  Cro.  EUx.  597.  (d)  4  T.  R.  157. 

(e)  1  annp6.  313.  (g)  I  Sound,  2S8.  n.  1. ;  and  lee  S69.  n.  (A}. 

(A)  QB.4;C  918. 

•    -  every 
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1831.        every  part  of  the  close;  and  the  plea  must  be  under- 

";  stood  in  an  equally  confined  sense. 

agiMinsi  Rule  dlscharffed. 

MorcHKix.  ° 


Cross  and  Another  against  Eglin  and  Another. 

PUintiffii  A  SSUMPSIT.     ITie  declaration  contained  the  corn- 

agreed  to  pur-     X\. 

cbMeofde-  mon  money  counts.     Plea,   the  general  issue.     At 

fcndBntM  "about  .  °  ,  . 

300  quarten,  the  trial  before  Parke  J. ^  at  the  Lancaster  Spring  assizes, 

or  foreign  rye,  1850,  it  appeared  that  the  tollowmg  contract  between 

board  the  ^.£.  ^^  plaintiffs  and  defendants  was  signed  by  a  broker  for 

^Han^^.  both  parties. 

to  Si  *  e"S»         **  ^"^'  ^^^^  °^  Januofy  1 829.    Sold  for  Messrs.  Eglin 
safe  arrival  with  und  Sounder  SOU,  to  Messrs.  William  Cross  and  Co.,  about 

the  goods  on 

boards,  and        300   quarters    (more   or   less)  of  foreign  rye  of  good 

being  unsold  at 

Hamburgh.  merchantable    quality,   shipped    on    board    the   Anna 

brought  350  Elizabeth^  Captain  P.  B,  Groot^  at  Hambro\  at  38; .  Sd* 

def^ants"  P®*"  quarter.     Also  about  fifty  quarters  of  foreign  red 

Ihrer'wiy^part  '^'^^^  ^  good   and   merchantable   quality,  per  same 

uoleu piainuffs  vessel,   at  725.  per  quarter;  both  delivered  in  the  like 

would  accept  i-         i  ' 

the  whole.         good  Condition,  imperial  measure,  into  bond  at  Htdl^ 

The  plaintiflfs 

abandoned  the    free  of  port  and  all  Other  charges  save  king's  duty,  and 

contract,  and 

brought  an  ac-  subjcct  to  Said  vess^Ps  arrival  at  this  port  with  the  goods 

back  a  sum  of  on  board,  and  being  unsold  at  Hambro* ;  if  otherwise, 

tibeylbiad  paid  ^^  buyers  to  be  immediately  advised.     To  be  paid  for 

^^^  ^"""  by  the  buyers'  acceptance  payable  in  London  at  three 

•  **5^i*''^  months  from  date  of  invoice  and  delivery." 

Lord  Tenter-  '^ 

den  C.  J.  and 

Liiiledate  J.f  tliat  by  the  words  *'  about,*'  and  "  more  or  less/*  the  parties  could  not  be  taken 

to  have  contemplated  so  large  an  excess  as  6fty  over  3CX)  quarters ;  by  Parke  J.  and  Pat- 

tesonJ.,  that  at  all  events  it  lay  on  the  defendants  to  shew  that  such  an  excess  above  the 

quantity  named  was  in  contemplation ;  and  if  from  the  obscurity  of  the  contract  they  were 

unable  to  do  so,  their  defence  failed. 

Semble,  that  evidence  of  mercantile  men  as  to  the  effect  of  the  words  ''about,'*  and 
**  more  or  len,**  in  tuch  a  contract,  was  not  admissible. 

The 


Eouii. 
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The  Anna  Elizabeth  arriyed  at  Hull  with  345  quarters        1881. 
of  rye  and  ninety-one  of  wheat.     The  plaintiffs  allowed  •  - 

Caau 

me  defendants  to  draw  upon  theoi  for  the  value  ol  fifty  agamtt 
quarters  of  wheat  (as  to  which  no  dispute  arose)  and 
SOO  quarters  of  rye;  but  they  declined  accepting  the 
surplus  quantity.  The  defendants  kept  back  the  whole 
of  the  grain,  insisting  that  the  plainti£&  ought,  under 
the  contract,  to  receive  the  S4?5  quarters  of  rye ;  and 
the  plaintiffs,  after  making  a  formal  demand  of  the  SOO 
quarters  of  rye  and  fifly  of  wheat,  gave  notice  that  they 
abandoned  the  contract.  The  bill  drawn  upon  the 
plaintiffs  having  been  paid,  this  action  was  brought  to 
recover  back  the  amount.  Evidence  was  offered  on  the 
trial,  that  where  the  words  ^'  more  or  less  "  are  used  in 
a  contract  for  grain,  it  is  contrary  to  the  custom  of 
merchants  to  require  the  purchaser  to  accept  so  large  an 
excess  over  the  amount  specified  as  was  offered  by  the 
defendants.  The  evidence  was  objected  to;  but  the 
learned  Judge  received  it,  giving  leave  to  the  defendants 
to  move  to  enter  a  nonsuit.  The  jury  found  for  the 
plaintiffi.  A  rule  was  afterwards  obtained,  calling  on 
the  plaintiffs  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a  nonsuit  entered,  or  a  new  trial  had, 
on  the  ground  that  the  evidence  had  been  improperly 
received. 

jF.  Pollock  and  Knowles  shewed  cause  in  Hilary 
term«  The  evidence  was  rightly  admitted.  It  is  true 
that  the  construction  to  be  put  upon  a  contract  is  matter 
for  the  Court,  but  the  meaning  and  effect  of  a  particular 
mercantile  term  in  it  must  be  ascertained  fi'om  witnesses 
conversant  with  the  subject.    It  was  so  held  in  Lillt/  v. 

Ewer,  ' 


Ebuif. 
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1831.       Ewer  {0)9  where  the  question  turned  upon  the  efiect  of 
""""■       the  words,  "  sailing  with  convoy ;  **  Chaurand  v.  Anger^ 

Cross 

agamu  stctn  {b\  where  the  words  were,  **  to  sail  in  the  month 
of  October;'*  Anderson  v.  Pitcher  {c\  as  to  a  warranty 
to  sail  with  convoy ;  Birch  v.  Depeyster  [d)^  as  to  the 
<*  privilege"  of  the  master  of  an  East  Indiaman  ;  and 
Taylor  v.  Briggs  (tf),  where  the  term  was  "  cotton  in 
bales.**  Supposing  the  words  **  more  or  less"  here, 
which  are  mere  surplusage,  to  have  been  omitted,  the 
jury  would  then  have  had  to  ascertain,  on  a  contract  for 
<<  about"  300  quarters  of  grain,  what  was  a  reasonable 
limit  according  to  the  nature  of  such  transactions.  I^ 
however,  the  question  be  one  of  law,  still  the  plaintiff 
must  recover;  for  the  Court  will  not  hold,  that  on  a 
contract  for  a  given  quantity  of  grain,  more  or  less,  the 
purchaser  may  be  called  upon  to  take  an  indefinite 
quantity. 

J,  Williams  and  ArchboldcontrL  The  authorities  cited 
only  shew  that  explanatory  evidence  is  admissible  where 
there  is  a  clearly  established  mercantile  usage  with 
respect  to  the  application  of  certain  terms.  That  may 
be  either  where  the  terms  themselves  are  peculiar,  or 
where  some  particular  sense  is  attached  to  them  beyond 
that  which  they  bear  in  common  discourse,  as  in  the 
case  of  "  sailing  with  convoy,"  or  **  cotton  in  bales,'* 
But,  unless  that  distinctly  appear,  the  Court  will  not 
allow  the  terms  of  a  written  contract  to  be  added  to  or 
taken  from  by  parol  evidence.  Yates  v.  Pym  {g).  Here 
no  particular  usage  is  shewn  with  respect  to  the  words 

(a)  Doug,  72.  (6)  Peake,  N^  P.  C.  43, 

(c)  i6B.4:P,  164.  ((f)  4  Campb.  385. 

(«)  2  Carr.  i  P,  525,  (jg)  HoU  N.  P.  C,  95.     6  Taunt.  446. 

**  more 
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**  more  or  less/'  or  **  about;"  and  the  Court  is  as  well  18S1. 
able  to  judge  of  their  effect  as  the  jury.  Taking  the 
agreement,  then,  in  the  ordinary  acceptation  of  the  ^mntt 
words  used,  it  amounts  to  a  contract  for  the  contents  of 
the  ship  Anna  Elizabeth^  and  the  expression  "  more  or 
less"  refers  to  the  uncertain  extent  of  the  shipment. 
The  quantity  is  not  indefinite ;  for,  at  all  events,  the 
capacity  of  the  ship  furnishes  a  limit 

Lord  Temterden  C.  J*  I  think  it  is  immaterial 
whether  this  evidence  was  properly  received  or  not.  If 
it  was  correctly  received,  the  verdict  is  right ;  if  not,  it 
is  for  the  Court  to  put  their  construction  on  the  con- 
tract; and  my  opinion  is,  that  the  excess  of  quantity  in 
this  case  was  greater  than  the  terms  of  the  agreement 
warranted.  It  is  said  that  the  effect  of  the  words 
^'more  or  less"  was  limited  by  the  capacity  of  the  vessel 
mentioned ;  and  if  any  expression  had  been  used,  im- 
porting that  the  plaintiffs  were  to  receive  all  that  could 
come  by  that  vessel,  or  the  whole  cargo  of  that  vessel, 
the  suggestion  might  have  had  great  weight  But  this 
is  left  quite  uncertain :  the  parties  may  have  meant  all 
that  could  come  by  the  Anna  Elixabeth^  or  all  that  the 
correspondent  of  Eglin  and  Sanderson  could  send  by 
that  ship,  some  part  of  it  being  filled  with  the  goods  of 
other  persons ;  or  they  may  have  meant  the  remainder  of 
the  cargo  after  part  had  been  sold.  The  terms  are  so 
uncertain,  that  I  can  see  no  other  limit  to  the  excess  of 
quantity  than  such  as  we  may  put  upon  it  by  our  con* 
struction ;  and  we  think  that  limit  is  to  be  placed  at 
less  than  forty-five  quarters* 

LlTTLEDALX 
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1881.  LiTTLBDALE  J.     There  k  nothing  to   shew  that  a 

""■""  contract  for  the  whole  cargo  was  intended.  The  parties 
ofoinff  might  easily  have  fixed  the  precise  amount  to  be  pur- 
chased; but  the  meaning  probably  was,  that  if  the 
quantity  came  to  any  thing  near  that  which  had  been 
named,  and  there  was  a  little  excess,  the  plaintifi 
woald  not  inconvenience  the  defendants  by  leaving 
it  upon  their  hands.  In  construing  a  conveyance  or 
devise  of  land,  if  any  ambiguity  arises  as  to  the  thing 
which  is  to  pass,  it  is  usual  to  take  as  a  guide  the  first 
description  of  the  subject  matter.  The  first  description 
here,  of  the  thing  to  be  purchased,  is  300  quarters  of 
rye :  if  it  had  been  meant  that  the  whole  quantity  on 
board  the  ship  was  to  be  taken,  probably  something  to 
that  efiect  would  have  been  found  in  this  part  of  the 
contract.  With  respect  to  the  evidence,  I  think  there 
is  considerable  doubt  whether  it  was  admissible :  it  is 
true  such  evidence  is  often  received  to  explain  mer- 
cantile terms ;  but  **  about,"  and  ^*  more  or  less,**  seem 
to  be  words  of  general  import,  and  I  should  have  much 
diflBculty  in  saying  that  evidence  ought  to  be  received  to 
ascertain  their  meaning.  But  if  the  Court  is  to  say 
whether  the  excess  in  this  case  went  beyond  the  real 
meaning  of  the  contract,  I  am  of  opinion  that  it  did. 
When  land  is  described  in  conveyances,  it  is  often 
mentioned  as  containing  so  many  acres  and  roods,  **  be 
the  same  more  or  less ; "  but  it  is  always  understood  in 
those  cases  that  the  excess  bears  a  very  small  proportion 
to  the  amount  named,  a  much  smaller  proportion  than 
that  of  forty-five  quarters  to  SOO.  I  therefore  think  the 
plaintiffs  were  not  bound  by  their  contract  to  accept  the 
additional  quantity,  and  were  entitled  to  recover  back 
the  money  they  had  paid. 

Parke 
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Parke  J.    I  have  had  some  doubts  ou  this  case;  but        1831. 
I  think  the  defendants  have  made  out  no  right  to  insist 
on  the  plaintifis  taking  the  whole  of  this  quantity  of        t^gamst 
grain.     The  contract  is  to  take  the  cargo,  or  a  part  of 
the  cargo,  shipped  on  board  a  particular  vessel  coming 
from  Hamburgh.    As  the  precise  quantity  is  not  men- 
tioned in  the  agreement,  the  parties  must  have  contem- 
plated some  other  criterion  of  the  amount  that  was  to  be 
purchased.     If  this  criterion  could  be  ascertained,  the 
words  ^^  more  or  less,"  and  ^'  about,"  would  merely  leave 
the  question  between  the  parties  where  it  was ;  and  unless 
there  had  been  any  fraudulent  misrepresentation,  the 
one  would  be  bound  to  deliver,  and  the  other  to  receive, 
the  quantity  shewn  to  have  been  actually  in  contempla- 
tion.    I  cannot  help  thinking  that  the  whole  amount  of 
the  cargo  must  have  been  the  criterion  intended ;  for 
the  parties  would  otherwise  have  described  the  quan- 
tity more  precisely.      But  they  may  have  meant  the 
whole  that  the  defendants  were  authorized  to  sell,  or 
had  of  their  own,  or  that  had  not  been  sold  to  other 
persons.     The    quantity   intended    should    have  been 
clearly  expressed :  here,  by  the  terms  used,  it  is  left  in 
obscurity ;  and  on  that  ground  I  think  the  defendants 
cannot  succeed.     The  plaintiff  has  advanced  his  money 
on  the  faith  of  a  contract  for  the  delivery  of  goods,  and 
he  claims  it  back  on  a  failure  in  the  performance  of  such 
contract:  the  defendant  then  is  called  upon  to  shew  that, 
as  far  as  lay  in  him,  it  was  fulfilled;  and  as  no  criterion  has 
been  given,  further  than  the  words  *^  about  SOO  quarters, 
more  or  less,"  for  ascertaining  how  much  was  to  be 
delivered  and  received  in  execution  of  the  contract,  the 
defendants  must  suffer  the  consequence  of  this  obscurity. 
Although,  therefore,  I  still  doubt  whether  the  meaning 

was 


113 


l$3h 


C«088 

EouK* 


CASES  iH  EASTER  TERM 

was  not  that  the  whole  contents  cf  the  ship  were  to  be 
purchased,  I  think,  under  the  circumstances,  the  plsiiH 
tiflb  must  retain  the  verdict. 

Patteson  J.  I  also  have  had  some  doubts  on  the 
construction  of  this  contract;  but  as  we  cannot  ascertain 
what  the  criterion  was  by  which  the  parties  meant  the 
quantity  to  be  settled,  we  can  only  look  to  the  amount 
actually  stated ;  and  as  the  defendants  are  seeking  to 
fix  the  plaintiffs  with  the  purchase  of  a  quantity  exceed- 
ing that,  it  lies  on  them  to  establish  that  that  larger 
quantity  was  contemplated  in  the  contiacL  But  fiuling 
to  do  this,  through  the  obscuri^^  of  the  instrument,  they 
cannot  enforce  their  claim ;  and  the  plainti&  are  entitled 
to  recover  back  what  they  have  advanced. 

Rule  discharged. 


Flight  against  Chaplin. 

J.  at  P.'i  re-  J^ANNING  had  obtained  a  rule,  calling  on  the 
him  soof.,  and  plaintiff  to  shew  cause  why  the  judgment  and  exe- 

rant  of  attorney  <^u^o&  ^  this  case  sbould  not  be  Set  aside  on  payment  of 

^iI^riooT  *®  ^^  interest  on  200/.,  and  costs.    It  appeared  that 

1 82  *'^  bSth  ^"  ^^^  ^  ®^^  ^^®  defendant  applied  to  the  plaintiff  to  lend 

•houid  be  then  him  200/. :  the  plaintiff  consented :  and  the  defendant  after- 

liTing;   100^.  /^  ' 

at  Midnimmer    Wards  gave  him  a  warrant  of  attorney  for  the  payment 

lS30,ifboth 

should  be  then  of  300/.  by  three  instalments,  on  the  following  terms ; 
loolf  at^cAfttf-  ^'^'^  ^00^*  ^  l>6  P^id  on  Christmas  day  then  next,  if  both 
"S^^'^n.     parties  should  be  then  living;  die  further  sum  of  100/. 

dition.     Judg- 

ment  being  entered  up  for  the  last  1002.,  and  a  motion  made  to  set  it  aside,  as  grounded 
on  an  eridently  usurious  contract :  Held,  that  this  did  not  sufficient!/  appear  to  warrant 
the  interposition  of  the  Court. 

on 


IN  THE  First  Year  of  WILLIAM  IV.  113 

on  Midsummer  day  1830,  if  both  should  still  be  living,        1831. 
and  1002.  more  on  Ckristmas  dav  1830,  if  both  should       *! 

Flxobt 

be  living  at  that  time.  The  judgment  was  entered  up,  againH 
and  execution  issued,  for  the  last  100/.,  the  two  other 
instalments  having  been  paid,  and  both  parties  having 
survived  Christmas  day  1830.  The  rule  was  obtained 
on  the  ground  that  the  contract  above  stated  was 
merely  a  colour  for  usury.  In  answer  to  this  the 
plaintiff  swore  that  he  considered  the  transaction  to  be 
a  fidr  risk  of  his  money ;  that  his  own  life  was  bad,  and 
had  been  rejected  at  two  insurance  o£5ces  in  the  pre- 
ceding year ;  that  the  defendant's  life  was  also  subject 
to  hazard,  he  being  an  officer  in  the  army,  and  liable  to 
be  called  into  active  service;  that  he,  the  plaintiff, 
frequently  laid  out  his  money  on  such  risks,  having  no 
person  to  provide  for  after  his  death;  and  that  con- 
tracts of  this  kind,  where  a  sum  of  money  is  hazarded 
to  produce  a  larger  sum  than  principal  and  interest,  if  a 
certain  event  happen  one  way,  and  to  be  lost  if  it  turn 
out  the  other,  were,  as  he  understood,  often  entered  into 
in  the  city  of  London, 

Sir  James  Scarlett  and  Channel!  shewed  cause  in 
HUary  term.  This  bargain  was  in  the  nature  of  a 
post  obit  bond,  which  is  not  illegal,  however  hard  the 
terms  may  be.  Chesterfield  v.  Janssen  (a),  in  which  all 
the  cases  bearing  on  this  subject  were  reviewed,  shews, 
that  where  money  is  advanced  on  a  real  and  fair  con- 
tingency, a  contract  of  this  kind  is  not  usurious.  The 
principal  here  was  in  jeopardy,  and  the  risk  consider- 
able.    The  statement  that  this  is  a  common  way  of 

(a)  1  Jtk.SOU 

Vol.  II.  I  doing 
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1831.        doing  business  in  the  city,  becomes  material  when  the 
P  question  is,  whether  the  contract  stated  was  a  real  one,  or 

against        only  a  colour.     The  mere  circumstance  of  the  defend- 

Chapux*  " 

ant's  having  asked  for  a  loan  in  the  first  instance,  is  un- 
important; the  contract  ultimately  made  must  determine 
the  real  nature  of  the  transaction. 


The  Attorruy^General  and  Manning  contrL  The 
question  is,  whether  this  was  substantially  a  risk  of  a 
sum  of  money,  or  a  consideration  stipulated  for  the 
forbearance  of  it.  If  the  Court,  being  in  the  situatioa 
of  a  jury,  can  plainly  see  on  the  face  of  this  transaction 
that  it  is  merely  a  colour  for  usury,  they  will  at  once 
set  aside  the  security,  as  in  the  case  of  annuities,  where 
they  prove  to  be  merely  loans  disguised  under  that  form 
to  evade  tlie  law.  The  defendant's  being  an  officer 
can  weigh  little  in  a  time  of  peace,  and  there  is  no 
doubt  that  the  lives  of  both  these  parties  might  have 
been  insured  till  the  time  of  repayment  for  much  less 
than  the  difference  between  5  per  cent,  interest  on  the 
sum  advanced,  and  lOOZ. 

Lord  Tenterden  C.J.  We  do  not  think  this  a 
case  in  which  the  Court  can  interfere.  There  certainly 
was  a  risk  of  the  principal.  The  contingency  was  if 
either  of  the  parties  happened  to  die.  The  rule  must 
be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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18SI. 


The  King  against  The  Master  and  Wardens  of 
the  Merchant  Tailors*  Company. 

A  RULE  was  obtained  in  Michaelmas  term,  calling  The  Court  wUl 
not  grant  an 

on  the   master  and  wardens  of  the  company   of  application  bj 
Merchant  tailors,   in    the   city   of  London^   and  John  corporate  bodj, 
Bamber  De  Mole^  gentleman,  their  clerk,  to  shew  cause  m^,* tolnspect 
why  a  mandamus  should  not  issue  commanding  them  ^*heco™*"** 
to  permit  and  suffer  John  Norman,  Charles  Fox  Smith,  poration,  unlets 

*^  '  It  be  shewn  that 

Robert  Hugh  Franks,  and  two  other  persons  named  in  »»ch  inspection 

is  necessary 

the  rule,  or  any  of  them,  assisted  by   William  Henry  with  reference 

.to  some  specific 

ASffursf,  gentleman,  their  attorney,  and  agents,  from  time  dispute  or  ques- 
to  time,  at  all  seasonable  times,  to  inspect  and   take  in^ which  the 
copies  of  all  records,   books,  papers,  and   muniments  fngj^'l^fefr 
belonging  to  the   said    Company,   or   relating   to   the  l^\^^^^ii 
afEairs  thereof,  which  were  in  the  possession,  power,  or  ^«"  *»"*y  ^  ^ 

'  ^  '  f^  ^  granted  to  such 

controul  of  the  said  master  and  wardens,  and  clerk,  or  extent  as  may 

be  necessary 

any  or  either  of  them.  for  the  par- 

1-1  <*»i«         rf»i  -1    ticular  occasion. 

The  rule  was  obtamed  on  the  amaavits  of  the  said      where  mem- 
C.  -F.  Smith,  R,  H.  Franks,  and  J.  Norman,  in  which  portion, 
it  was  stated  that  the  deponents  had  been  freemen  and  ™unds%n^°^ 
liverymen  of  the  company,  respectively,  for  eleven,  ten,  J!'^^*^  ^af iu" 
and  twenty-one  years  last  past ;  that  the  company  was  •ff'»»"  ^e**  »™" 
an  ancient  corporation,  and  possessed  of  great  revenues,  ducted,  and  the 

oflBcers  unduly 

partly  arising  from  the  contributions  of  freemen  and  chosen,  and 

».  -,   ,  r        1.  .•  f      r    •         complaining  of 

liverymen  of  the  company,  for  the  promotion  of  religion  misgovernment 
and  education,  the  relief  of  the  poor  members,  and  euUHnsunccs 
other  charitable  purposes:    that   the   attention  of  the  JJJ^epJJj^^"* 

themselves,  or 
any  matter  then  in  dispute,  applied  for  a  mandamus  to  the  master  and  wardens  to  allow 
Ibem  to  inspect  and  take  copies  of  all  records,  bookti,  and  muniments  in  the  possession  of 
the  master  and  wardens,  Iwlonging  to  the  company  or  relating  to  its  a£Urs,  the  Court  dls- 
cbai^ged  the  rule  with  costs. 

I  2  deponents 
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1831.       deponents  had  for  a  considerable  time  been  called  to 

.    •  the  affairs  of  the  company  by  reports,  which  they  be- 

against  ,    lievcd  to  be  well  founded,  that  the  revenues  were  mis- 

TbeMcRCHANT  111!,.  ,  /.      , 

Tailors'      employed  through   malpractice   on  the  part  of  those 


Company. 


^ 


members  who  had  the  management  of  the  company's 
affairs :  that  the  fine  for  admitting  freemen  to  the  livery 
had  been  twice  raised  since  1810,  without  any  corre- 
sponding increase  (as  the  deponents  were  informed  and 
believed)  in  the  pensions  and  charitable  disbursements 
of  the  company ;  that  a  lavish  expense  had  taken  place, 
(some  instances  of  which  the  deponents  alleged  to  be 
within  their  own  knowledge)  unsanctioned  by  the  ma<« 
jority  of  the  members  of  the  company:  that  a  clerk  of 
the  company  had  (as  the  deponents  had  heard  and 
believed)  within  the  last  few  years  misappropriated  funds 
of  the  company  to  a  large  amount,  but  that  no  accounts 
or  information  had  been  laid  before  the  freemen  and 
liverymen  by  which  they  could  learn  the  amount  of 
such  defalcation,  nor  could  they  ascertain,  unless  allowed 
to  look  at  their  chatters,  by-laws,  books,  muniments, 
and  documents,  whether  such  their  common  funds  were 
properly  applied  and*  accounted  for  or  not. 

The  affidavits  then  stated  various  appltcations  made 
during  the  last  three  or  four  months  by  the  deponents, 
in  concert  with  other  freemen  and  liverymen  of  the 
company,  to  the  master  and  wardens,  and  to  the  clerk 
of  the  company,  for  an  inspection  of  the  charters  and 
by-laws,  which  was  finally  refused,  it  being  at  the  same 
time  stated  on  behalf  of  the  master  and  wardens,  that  if 
any  of  the  livery  wished  for  ail  interview  with  the  master 
and  wardens,  or  with  them  and  the  court  of  assistants, 
to  communicate  to  them  any  thing  respecting  the 'com- 
pany. 
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^ny.  or  iia  affiurs,  a  request  to  that  effect  would  be       1831. 
complied  with.  .- 

^  The  Kmo 

It  was  further  alleged  in  these  affidavits,  that  tlie       agahut 
eiectiou  of  mast^  and  wardens  was  not  made  by  the      TAitots* 
compaDy  at  large^  but  by  the  master^  wardens^   and  ^^^* 

court  of  assistantsi  which  last  mentioned  court  was 
composed  of  liverymen,  elected  as  vacancies  occurred, 
by  the  master^  wardens,  and  court  of  assistants  them- 
selves; whereas  this  election  of  master  and  wardens, 
by  a  charter  of  BicAard  IL,  belonged  to  the  whole 
company^  and  not  to  any  select  body.  That  the 
court  of  assistants,  with  the  master  and  wardens, 
^aoioonting  in  all  to  only  thirty-nine  persons)  exclu'- 
3ively  managed  the  affairs  of  the  company,  aqd  were 
alone  permitted-  to  see  the  accounts^  records,  or  ordi- 
nances of  the  company ;  and  that  the  members  of  the 
said  court  of  assistants^  were,  as  the  deponents  be- 
lieved, chosen  by  favour. 

It  was  also  stated,  that  on  the  admission  of  the  de^ 
ponents  to  be  freemen,  diey  were  sworn  to  observe 
certain  emulations  of  die  company,  and  that  part  of  the 
oath  was  as  follows :  —  ^^  And  all  other  good  rules 
And  ordinances  made  and  to.  be  made»  not  repealed  nor 
revensed,  you  shall  obey,  keep»  and  maintain,  to  your 
power,  as  near  as  God  will  ^ve  you  grace."  And  on 
their  admission  to  be  liverymen,  a  part  of  the  oath 
administered  was  in  these  words,  *^  You  shall  keep  to 
your  brother  all  the  lawful  ordinances  and  acts  now 
ready  made  within  your  said  fraternity  as  far  as  shall 
concern  or  belong  to  your  charge." 

The  deponents  alleged  that  they  had  no  other  wi^K 
in  desiring  the  inspection  of  the  said  charters,  by-}.aws, 
and  other  documents,  than  to  see,  on  behalf  of  a  body 

I  3  of 
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1831.       of  the  members,  by  whom  they  were  authorized,  how 
~       their  joint  funds  were  dk»bursed,   and  that  the  le|ral 

aeaiust       rights  and  privileges  of  the  members  of  the  company 

Tailors'      Were  enjoyed  by  them  agreeably  to  their  charters. 

The  affidavits  in  answer  were  sworn  by  the  clerk,  the 
master,  and  several  of  the  wardens,  and  the  accountant 
of  the  master  and  wardens.  They  stated  that  the  com- 
pany was  a  corporation  as  well  by  prescription  as.  by 
charters  of  several  kings;  and  they  referred  in  particular 
to  a  charter  granted  by  Henry  VII.,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal  in  par- 
liament, to  the  then  master  and  wardens  of  the  fraternity 
of  tailors  and  armourers  of  linen  armoury  of  St  Join 
the  Baptist,  in  the  city  of  London^  and  their  successors, 
which  is  now  the  governing  charter  of  the  company. 
By  this  charter  the  king  incorporated,  confirmed,  and 
translated  the  said  master  and  wardens,  and  their  suc- 
cessors, by  the  name  of  the  master  and  wardens  of  the 
Merchant  tailors  of  the  fraternity  of  St.  John  the  Bap- 
tist, in  the  city  of  London^  and  empowered  them  and 
their  successors  from  time  to  time  to  increase,  and  admit 
members  into,  the  said  fraternity.  And  the  lands,  tene- 
ments, and  property  of  every  description,  and  all  liberties, 
franchises,  privileges,  and  grants  which  the  said  master 
and  wardens,  or  their  successors,  or  the  men  of  the  said 
mysteries,  had  before  held  were  thereby  granted  to  the 
said  corporation  of  the  master  and  wardens  and  their 

^  ^  successors  by  their  own  name,  and  they  were  in  and  by 

\      that  name  authorized  to  purchase  and  alien  lands  and 

possessions,  to  sue  and  be  sued,  and  to  make  statutes 

^d  ordinances  for  the  good  government  of  the  said 

^y^ries,  and  of  the  men  of  the  said  fraternity,  when 

necess^y  should  require.     By  the  same  charter,   the 

guild 
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guild  or  ftnternity  was  in  like  manner  Jnoorporated       1831. 
anew,  and  by  virtue  of  that  and  former  charters,  the 

'^  The  KiHo 

members  of  the  said  fraternity  as  such,  and  by  becom-        agfuna 
ing  freemen  or  literymen  of  the  same,  are  entitled  to,      Taimrs* 
and  enjoy,  many  benefits  and  privileges  in  the  city  of        ^9^J* 
London^  and  also  become  liable  in  the  matters  provided 
ibr  by  the  charter  and  by  legal  by-laws  from  time  to 
time  made,  to  the  controul  and  government  of  the  cor- 
poration of  master  and  wardens. 

It  was  further  stated,  that  irom  the  date  of  the  earliest 
docaments  down  to  the  present  time  (a  period  of  more 
than  540  years),  there  has  always  been  a  body  called 
aatistants,  elected  from  the  liverymen  and  freemen,  and 
that  the  elections  both  of  master  and  wardens,  and  of 
assistants,  appear  always  to  have  been  made  and  con- 
dncted  as  at  present,  the  freemen  and  liverymen  not 
interfering.  Circamstanoes  were  also  adduced  to  shew 
that  the  electioiis  of  assistants  had  not,  as  allq;ed  on 
the  other  side,  been  influenced  by  partiality. 

It  was  further  sworn,  that  the  master  and  wardens 
(but  not  the  fraternity)  possess  property,  to  a  large 
amount,  principally  bequeathed  to  them  by  former 
masters,  wardens,  and  members  of  the  court  of  assist- 
f&nts,  part  of  which  was  left  to  their  absolute  disposal, 
and  part  for  specific  purposes,  some  of  which  are  wholly 
unconnected  with  the  fraternity :  and  they  also  receive 
fines  from  freemen  taking  up  thdr  livery,  and  liverymen 
elected  to  the  court  of  assistants.  The  affidavits  then 
went  into  a  particular  statement  respecting  the  com- 
pany's revenues  and  their  application,  contradicting  in 
detail  the  affidavits  on  the  other  side.  With  respect  to 
die  fines  on  freemen  taking  up  their  livery,  they  stated 
that  the  master,  warden,  and  court  of  assistants  pos« 

I  4  sessedi 
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liSU  sessed,  aod  had  fnequently  from  the  eadiest  . periods 
exercised)  the  power  of  varying  the  amount  of  «uoh 
fines;   and  that  taking  up  the  livery  was  now  an  act 


XM^nra 


Tam^m*  wholly  voluntary,  whereas  freemen  were  formerly  j^ 
^***""^*  quired  to  do  it  if  of  sufficient  ability ;  and  they  explained 
the  application  of  the  fines  at  present  imposed,  as. well 
on  this  occasion  as  on  elections  to  the  court- of  assist- 
ants.  They  stated,  that,  as  far  as  appeared  from 
the  company's  records,  the  accounts  of  the  master  and 
Wardens  had  always  been  audited  by  a  committee  of 
the  court  of  assistants,  who  reported  to  the  master, 
wardens,  and  court,  and  that  no  interference  of  the 
freemen  or  liverymen  had  taken  place^  except,  as  it 
appeared,  in  one  instance  before  the  charter  of  Henry 
VII.:  that  the  said  accounts  continued  to  be  strictly 
audited,  and  due  reports  made,  according  to  ancient 
<pu8tom.:  and  that  tlie  loss  sustained,  as  alleged  on  the 
other  side^  by  the  default  of  one  of  the  company's  serv«i> 
ants,  had  been  borne  wholly  by  the  corporate  fund  of 
the  master  and  wardens* 

It  WAS  denied  that  any  right  appeared  ever  to  have 
been  claimed  or  exercised  by  the  freemen  or  liverymen 
of  examining  or  taking  copies  of  the>  records^  books,  oo 
muniments  of  the  master  and  wardens,  except  as  aAeir 
mentioned,  and  except  as  regarded  the  books  of  regis- 
tration of  apprentices  and  freemen,  from  which  it  was 
customary  to  grant  extracts  of  specified  names  and  par** 
ticulars  to  individuals  applying,  on  payment  of  a  feew 
Some  liverymen  bad,  in  1752,  desired  to  inspect  and 
take  copies  of  the  by-laws ;  and  the  master  andwardens, 
upon  a  case  laid  before  Sir  Dudley  Bider,  then  attorney* 
general,  were  advised,  on  that  occasion,  not  to  grant  the 
request;  but  in  order  to  avoid  a  threatened  litigation 

before 
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bdfare  the  court  of  the  lord  niayor  and  aldermen^  th^        liSl. 
did  at  that  time  grant  a  limited  permissioD»  with  an 
eacpress  resenratioa  of  their  right  to  withhold  it  in 


TI»KtMl» 


fntare.    And  the  affidavits  stated,  that  it  would  be  most      TAiumt* 


ifioonvenient,  ^nd  productive  of  great  confusion  and 
ooamderaisie  additional  expense^  if  the  ri^t  of  inspection 
now  dairaed  were  allowed  to  exist  in  a  body  amountidg 
to<  upwards  of  1 100  individuals,  which  is,  as  nearly  as 
can  be  ascertained,  die  present  number  of  the  freemen, 
or  even  in  a  body  of  840,  or  thereabouts,  the  present 
nonlber  of  the  liverymen,  of  the  said  fraternity,  exclusive 
of  the  master,  wardensy  and  court  of  assistants. 

There  were  general  averments  of  care,  diligence,  and 
integrity  on  the  part  of  the  tiiast^  and  wardens  in  ad^ 
rainisiering  their  aSiirs  and  those  of  the  fmtemity :  and 
the  derk  ofthe  company  stated  that  he  was  informed 
and  believed  tlnit  the  present  demand  was  prosecnted 
byia  small  minority  of  the  Kvery,  and  that  he  was  also 
infotned,  and  believed  frbm  the  conduct  pursued,  that 
the  application  was  not  made  bona-  fide^  but  in  order  to 
famish  the  parties  indiiectly  with  materials,  if'  pos- 
sible^ for  disturbing  the  established  constitution  of  the 
iiatemiljy  and  impugning  the  election  of  d>e  govern* 
ii^  office»« 

Sir  James  Settrlett^  Ouma/f  Campbeilj  Coleridge^  and 
Sohri  Scarlett  shewed  cause  in  HiUay  term.  This 
apjdieation  ia  quite  of  a  new  kind  ;  it  is  in  the  nature  of 
a  bill  of  discovery  to  ascertain  whether  or  not  there  may 
be. grounds  for  a  quo  warranto  against  some  person, 
there  beings  at  the  time,  no  such  proceeding  commenced. 
The  distinct  incorporation  of  the  master  and  wardens, 

stated 


CpmfMiiy. 
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18S1.       stated  in  the  afBdavits,  in  answer  to  tiie  role,  is  no 

extraordinary  institution,  but  is  found  in  many  guilds. 

og^nrnt        The  applicants  in  this  case  do  not  advance  any  specific 

TAiioms*      objection  or  claim;  tbey  meraly  say  that  they  believe 

CkMiipuiy* 

certain  parties  are  not  duly  elected  to  the  offices  they 
hold,  and  that  they  should  find  proofs  of  it  if  the 
Court  would'  grant  a  mandamus.  The  Court  will  not 
allow  the  writ  to  go  on  mere  surmise,  for  the  purpose 
of  shaking  titles  at  present  unimpeached. 
The  Court  here  called  upon 

F.  Pollock  and  Hill  in  support  of  the  rule.  Thei*e  is  no 
authority  against  this  application.  It  cannot  be  main- 
tained that  the  master  and  wardens  shall  raise  money 
from  die  company  and  refuse  them  all  information  as  to 
dieir  affairs.  This  Court  stnrely  has  a  discretionary 
power,  under  the  circumstances  that  have  been  stated, 
to  grant  a  mandamus,  in  order  that  the  body  at  large 
may  see  bow  the  fines  levied  upon  it  are  disposed  of. 
And  as  to  the  property  in  general,  if  vested  in  the 
master  and  wardens,  it  can  only  be  so  in  trust  for  the 
whole  fraternity.  Besides,  in  this  case  the  freemen 
and  the  liverymen  are  sworn  to  keep  all  rules  and 
ordinances  made  and  to  be  made  within  the  fraternity, 
and  they  cannot  know  the  nature  and  effect  of  these 
without  an  inspection  of  the  company's  records  and 
documents.  The  authorities  as  to  the  right  of  inspect* 
ing  documents  of  this  kind  are  collected  in  a  note  on 
Rex  V.  The  FratemUtf  of  Hostmen  in  Newcastle-upon^ 
Tyne  (n).     In  that  case  the  Court  said,  "  That  every 

(o)  2  Stra.  1225. 

member 
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member  of  the  corporation  had,  as  SQcb»  a  right  to  look        1881. 
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Company. 


into  the  books  for  any  matter  that  concerned  himself." 
In  Bejp  V.  Babb  (a)  Lord  Kenjpn  says,  ^^  For  the  pur-       agumu 
pose  of  the  argument  it  may  be  admitted,  that  in  certam       Tailors* 
cases  the  members  of  a  corporation  may  be  permitted  to 
inspect  all  papers  relating  to  the  corporation;"  though 
in  that  case  the  claim  to  inspect  was  considered  as  limited 
by  the  subject  matter.     And  Ashhurst  J.  there  says, 
that  if  a  corporator  has  a  general  right  of  inspection, 
be  may  apply  at  any  time,  and  not  wait  till  there  is  a 
cause  in  the  court  before  he  makes  that  the  ground  of 
his  application ;  only,  if  he  apply  for  a  general  inspec* 
Uon  of  all  papers  merely  on  the  ground  of  his  having 
an  interest  in  them  as  a  member  of  the  corporation, 
be  must  shape  his  application  acccnrdingly.     It  may 
be  admitted  that  a  member  of  a  corporation  may  not 
be  entitled  to  a  mandamus  for  the  discovery  of  all  do* 
cumeots  relating  to  its  afiairs,  as  in  the  case  of  the 
Bank  of  England  accounts,  Rex  v.  The  Gooemor,  S^c. 
tf  the  Bank  of  England  {b) ;  but  here  the  parties  only 
seek  to  know  the  extent  of  their  own  rights  and  duties 
as  full  brothers  of  this  fraternity.     If  there  are  any  do- 
cuments that  relate  to  the  master  and  wardens  exclusively 
as  such,  they  can  be  kept  back:  it  is  not  sworn  that 
there  are  none  wliich  concern  the  company  in  general. 
In  the  cases  where  copyholders  have  applied  for  a  man- 
damns  to  inspect  and  take  copies  of  the  court-rolls^ 
this  Court  has  granted  the  application  without  waiting 
for  a  suit  to  be  commenced.    Rex  v.  lAwas  (c),  Bex  v. 
Tower  {d). 


(a)  5  T.  R.  579.  (6)  2  B.  J*  A.  620, 

(c)  10  £aal,  935.  (d)  4  U,  i  S,  169. 


Lord 


Companjr* 
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iSii.  Lord  Tenterdek  <i.  J.    Skkce   I  bttve    b«d   the 

.       Tionour  of  a  seat  on  tbii  bench,  I  have  always  thought 

ngttim  that  the  power  and  authority  of  the  Court  were  limited 
Tailors'  by  the  practice  of  our  predecessors,  and  I  have  been 
anxious  not  to  assume  or  be  a  party  to  assuming  any 
authority  for  the  exercise  of  which  I  couid  find  no 
precedent.  For  this  reason,  when  my  attention  was 
called  to  the  terms  of  the  present  rule,  which  demands 
an  inspection,  and  liberty  to  take  copies,  of  all  Records, 
•books,  papers,  and  muniments  belonging  to  this  com- 
pany, or  relating  to  its  affairs,  *  I  nsked  «arly^  in  the 
discussion,  If  there  were  any  precedent  Sm  granting  a 
mandamus  under  such  circumstances,  my  general  re^ 
collection  being  that  there  was  not,  but  that  in  all 
the  cases  where  a  mandamus  had  been  granted,  the 
application  had '  been  limited  by  some  legitimate  and 
particular  object,  in  "which  die  parly  bad  an  interest. 
The  cases  which  have  been  cited  are  no  authority  for 
this  application:  reliance  has  indeed  been  placed  on 
some  expressions  of  a  general  nature  occurring  in 
them ;  but  general  words,  whether  uttered  by  a  Judge 
in  court,  or  spoken  elsewhere,  or  published  in  a  treatise, 
knust,  on  sound  principles  of  logic  and  criticism)  be 
limited  to  the  subject  matter  on  which  they  are  em- 
ployed :  the  attempt  to  carry  them  further  only  leads  to 
error.  In  Rex  v.  TXe  Hostmen  of  Newcastle  (a)  a 
question  was  depending  as  to  the  right  of  a  party  to  be 
admitted  into  the  company,  and  it  was  material  to  as- 
certain whether  the  master  whom  that  party  had  served, 
had  been  admitted  to  his  freedom  in  the  corporation  at 
large ;  a  rule  was  prayed  for  generally  on  his  behalf,  to 

(a)  2  Stra,  122J. 

inspect 
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inspect  the  oorporationbooks,  and  the  Court  said  that  ISdl. 
every  member  of  the  corporation  had,  as  su^b,  a  ri^t  ""^  " 
to  lock  into  the  books  for  any  matter  that  concerned  agaimt 
htoiself,  thoi^b  in  a  dispute  with  others ;  but  they  Tailou* 
limited  the  rule  to  the  book  wherein  admissions  of  <>™B»°y*' 
ftieenien  were  entered*  And  so  I  believe  in  all  the 
subsequent  cases  of  the  same  kind,  ii  will  be  found  that 
the  mandamus  has  been  limited  to.  the  inspection  of 
particular  documents  which  related  to  a  subject  then  in 
discnssion,  and  in  which  the  party  applying  had  an 
ioteresL  In  Bex  v.  Tower  {a)y  which  was  the  case  of 
a  copyholder,  there  was  indeed-  no  suit  depending, 
but  what. were  the- facts?  A  dktinct  controversy  had 
arisen  between  Lord  St*  Vincent^  as  tenant  of  a  manor, 
and  the  defendant,  as  lord,  on  a  particular  subject, 
the  cuttiog  of  underwood.  On  the  Earl's  application 
under  these  circiunstanoes,  the  Court  granted  a  man- 
damus to  inspect,  the  courtrroUs,  so  far  only  as  De- 
lated to  that  subject  Lord  EUenborough  there  said, 
**  The  copyhold  tenant  claims  a  right  to  the  under- 
wood, against  which  the  lord  sets  up  a  counter-right, 
and  the.  lord  has  the  custody  of  the  muniments  which 
contain  the  evidence  of  the  manorial  rights.  And 
shall  be,  who  is  a  trustee  and  guardian  of  the  evi- 
dence of  the  tenants'  rights,  lock  it  up  from  them, 
and  io  a  matter 'too  where  his  own  interest  is  in  ques- 
tion? I  da  not; see  upon  what  principle  of  justice  that 
is  to  be  done."  There  are  many  instances  of  appli- 
QBtions  by  copyholders,  some,  I  believe,  in  which  no 
s«it  has  been  depending,  where  questions  have  arisen 
as  to  the  course  of  descent,  or  to  customs  within  the 

(a)  AU.^iS,  162. 

manor. 


^  ^ 
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]851.       maoor,  in  which  the  party  has  shewn  himself  to  have  a 
particular  interest,  and  the  Court  has  granted  a  roan- 

TheKiM      ^  ® 

a^ahM       damns  to  inspect  the  court  rolls,  so  far  as  related  to  the 
Tailom'      matter  immediately  m  question ;  but  I  do  not  know 
°  that  any  case  can  be  mentioned  which  goes  further.    In 

Mex  Y.  Allgood{a)y  a  freehold  tenant  of  a  manor  applied 
for  a  mandamus  to  enable  him  to  inspect  the  court-rolls 
and  take  copies  of  them,  merely  stating  in  his  affidavit 
that  he  was  such  freehold  tenant,  that  he  had  occasion  to 
inject  the  court-rolls,  and  that  the  inspection  had  been 
denied  htm.  But  the  Court  there  were  of  opinion  that 
unless  there  were  some  cause  depending,  the  tenant  had 
no  right  to  call  for  the  inspection,  and  they  observed 
that  in  each  of  the  cases  cited  in  support  of  the  rule  (6), 
there  was  some  cause  or  proceeding  instituted.  The 
party  there  did  not  shew  any  particular  occasion  with 
reference  to  which  the  inspection  should  be  granted,  and 
the  Court  refused  to  interfere.  There  appears,  there- 
fore, to  be  no  instance  in  which  a  rule  has  been  granted 
like  that  now  applied  for. 

The  object  of  the  present  application  is  an  inspection 
of  all  documents.  It  is  contended  that  that  liberty  may 
be  claimed  at  any  rate  as  to  (some ;  those  particularly 
which  regard  the  funds  of  the  company.  And  it  is 
said,  admitting  that  those  funds  are  vested  in  the  master 
and  wardens,  they  can  only  be  vested  in  them  as  trustees 
for  the  fraternity.  Be  it  so;  this  is  not  a  court  in  which 
a  cestui  que  trust  can  call  upon  his  trustee  for  an  ac- 
count, or  an  inspection  of  deeds.  Again,  it  is  said  that 
the  fines  now  exacted  on  the  admission  of  liverymen 


(o)  7  T.  B.  746. 

(6)  Rex  ▼•  Skelley,  ST.  R.  141.,  and  other  cases  there  referred  to. 
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form  a  ground  for  this  application.    As  far  as  I  hav«  18$}# 

means  of  judging,  the  persons  who  pray  for  this  rule  ..  ^ 

must  all  have   paid  those  fines  already.     If  they  are  ^igtmu 

exorbitant^  aud  a.  party  applying  to  take  up  his  livery  is  Tailom' 

Conpsuiy. 
refused  admission  unless  he  will  pay  such  exorbitant 

demand^  there  a  particular  grievance  arises,  and  the 
party  may  iapply  to  this  Court;  in  such  a  case  there 
would  be  good  ground  at  least  for  a  rule  to  shew  cause; 
I  do  not  say  what  would  be  the  result  of  the  appl^ 
cation,  but  it  would  be  in  the  ordinary  course.  Then  it 
is  said  the  terms  of  the  oaths  taken  by  freemen  and 
liverymen  of  this  company  form  a  reason  ibr  granting 
an  inspection  of  the  ordinances  to  .which  the  oaths  refer. 
I  do  not  say  that,  if  a  distinct  application  were  made  to 
the  company  for  an  inspection  of  those  ordinances,  and 
were  refused,  this  Court  would  deny  a  mandamus;  that 
case  is  not  now  before  us ;  but  the  opinion  of  the  Court 
on  the  matter  at  present  in  question  would  be  no  reason 
for  refusing  such  a  rule.  The  ground  of  our  present  de* 
cision  is,  that  there  is  no  instance  of  such  an  application 
as  this  having  been  granted.  Nor  can  I  see  any  good 
reason  for  allowing  particular  members  of  a  body  cor- 
porate to  inspect  every  document  belonging  to  such 
body.  J  am  sure  it  would  lead  to  great  inconvenience 
and  much  expensive  litigation.  The  rule  must,  there* 
fore,  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
master  and  wardens,  who  have  the  care  of  the  doca-< 
ments  in  question,  are  bound  to  produce  them  if  a 
proper  occasion  is  made  out,  in  a  matter  affecting 
the  members  of  the  corporation.  But  I  think  the 
members  have  no  right  on  speculative  grounds  to  call 

for 
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183 1«       for  an  examination  of  the  books  and  muniments,  in 
~        order  to  see  if  by  possibility  the  company's  affairs  may 

The  KzKO 

afftdntt       be  betler  administered  than  they  think  they  are  at  pre-* 

TbeMBRCRAMT  x/»      I  t  1     .  1 

Tailors*  sent.  If  they  have  any  complamt  to  make,  some  smt 
should  be  instituted,  some  definite  matter  charged ;  and 
then  the  question  will  arise  whether  or  not  the  Court 
will  grant  a  mandamus.  The  language  of  the  Court  in 
Rex  V.  The  Hosimm  of  Newcastle  (a),  "  that  every 
member  of  the  corporation  had,  as  such,  a  right  to  look 
into  the  books  for  any  matter  that  concerned  himself,'' 
must  be  taken  with  reference  to  the  case  then  before  ^e 
Court  A  proceeding  was  there  instituted  in  which  the 
party  applying  was  concerned ;  a  necessity  for  the  in- 
spection was  pointed  out;  and  the  Court  confined  the 
rule  to  the  particular  book  to  which  the  necessity  ap- 
plied. It  has  indeed  been  held  that  the  lord  of  a 
manor  was  bound  to  produce  the  court-rolls  even  where 
there  was  no  legal  proceeding  instituted ;  but  the  reason 
of  this  is,  that  the  lord  has  the  custody,  as  a  trustee,  of 
the  title-deeds  and  documents  which  shew  the  rights  of 
each  particular  tenant,  instead  of  their  being  allowed  the 
custody  of  their  own  muniments ;  every  one,  therefore, 
has  a  claim,  on  any  dispute  with  the  lord,  or  question 
otherwise  arising  with  regard  to  his  own  estate,  to  resort 
to  the  court-rolls  for  the  purpose  of  seeing  how  the  ad- 
missions have  gone  on  former  occasions  on  the  particular 
estate,  what  are  the  customs  of  the  mnnnr  afFecting  it, 
and  whether  he  enjoys  the  privileges  properly  belonging 
to  it:  it  is  convenient  that  the  evidences  of  tides  and 
customs  should  be  kept  in  one  place,  but  it  would  be 
unreasonable  if  the  tenants  had  not  recourse  to  them. 

(a)  2Stra.\2%5. 

But 
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But  even  in  the  case  of  court-rolls,  the  tenant  lias  not        18S1. 
a  right  to  inspect  all  the  titles ;  it  would  be  extremely 
inconvenient  if  he  could  do  so ;  and  it  would  also  be        afmintt 

TheMtRCMAMT 

very  inconvenient  in  a  corporation  if  every  member  could       Tailor»' 


inspect  all  the  books  without  a  definite  view  to  any  right 
or  object  of  his  own.  If  the  master  and  wardens  here 
have  been  improperly  elected,  the  parties  moving  for 
this  rule  may  apply  for  a  quo  warranto,  but  I  think 
they  have  no  right  to  call  for  an  inspection  of  the  books 
merely  to  see  whether  they  can  then  find  any  ground 
for  fiirther  proceedings. 

Taunton  J.  I  also  think  this  rule  must  be  dis- 
charged. It  appears  to  me  that  if  the  members  of  every 
corporadon  had  a  right  on  mere  speculative  grounds 
to  call  upon  the  governing  part  of  the  body  for  an 
inspection  of  all  the  records,  books,  and  muniments  be- 
longing to  it,  the  consequences  would  be  endless  con- 
fusion and  inconvenience.  It  is  admitted  that  no  case 
can  be  found  in  which  an  application  like  this  has  been 
successfully  made ;  and  in  the  absence  of  authorities,  I 
think  this  Court  ought  not  to  establish  such  a  pre- 
cedent. There  is  no  express  rule  that  to  warrant  an 
application  to  inspect  corporation  documents  there  must 
actually  have  been  a  suit  instituted ;  but  it  is  necessary 
that  there  should  be  some  particular  matter  in  dispute, 
between  members,  or  between  the  corporation  and  in- 
dividuals in  it;  there  must  be  some  controversy,  some 
specific  purpose  in  respect  of  which  the  examination  be- 
comes necessary.  If  in  making  this  application,  any 
such  purpose  could  have  been  pointed  out,  the  parties 
also  shewing  that  they  had  an  interest  in  the  matter  in 
question,  the  rule  might  have  been  granted.    And  the 

Vol.  II.  K  present 
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1831.  present  decision  will  not  prevent  our  granting  a  remedy 
in  future,  if  any  particular  grievance  should  be  stated, 
and  the  parties  interested,  after  applying  without  suc- 
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Tailom'      cess  to  the  corporation  for  a  view  of  documents  tending 
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to  throw  light  on  the  subject  in  dispute,  should  come  to 
this  Court  for  a  mandamus.  The  application  might 
then  be  granted  consistently  with  the  usage  of  the 
Court:  in  the  present  instance  it  cannot. 

Patteson  J.  I  am  also  of  opinion  that  the  rule 
must  be  discharged,  and  I  come  to  that  conclusion  from 
the  generality  of  its  terms.  I  am  far  from  saying  that 
there  may  not  be  particular  instances  in  which  a  cor- 
porator may  apply  for  a  mandamus  to  inspect  docu- 
ments, or  some  of  them,  of  the  kind  here  mentioned, 
if  he  can  shew  a  specific  ground  of  application,  and  that 
the  granting  of  it  is  necessary  to  prevent  his  suffering 
injury,  or  to  enable  him  to  perform  his  duties.  But  he 
must  state  a  definite  object;  and  here  that  is  not  done. 
It  is  admitted  that  the  master  and  wardens  are  the 
governing  part  of.  this  company :  if  they  are  trustees  for 
the  rest  of  the  members,  and  have  abused  that  trust,  this 
Court  is  not  the  jurisdiction  to  which  abuses  of  such  a 
kind  are  to  be  referred.  It  seems  to  me  that  the  ap- 
plication is  a  great  deal  too  large  in  its  terms,  and  must 
therefore  be  dismissed. 

Lord  TsNTERDEN  C.  J.  The  rule  must  be  dis- 
charged with  costs,  because  where  parties  make  an 
entirely  novel  application,  in  which  they  fail,  they  ought 
to  pay  the  expense  of  it. 

Rule  discharged  with  costs. 
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Dillon  and  Sf£nce»  Assignees  of  Jefferson, 
a  Bankrupt,  against  The  Honourable  Mar* 

MADUKE  LaNOLEY. 

'PROVER  for  goods.     Plea,  not  guilty.     At  the  trial  AAeriffub. 

X  -r  t       <a  ^  •       ^^S  under  a  fi» 

before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit-  fa.,  and  after, 
tings  after  Michaelmas  term  1829,  a  verdict  was  found  the  goods  </» 
for  the  plaintiffi  for  810Z.  damages,  subject  to  the  opi-  j^^^s^^an** 
nion  of  this  Court  upon  the  following  case :  —  JSpteyl^iibla 

Richard  Jefferson^  a  person  carrying  on  business  at  » Y^"^  ^  *** 
Pickerings  in  Yorkshire^  executed  a  warrant  of  attorney  (under  a  com- 

^  miiiion  inued 

to  confess  judgment  at  the  suit  of  George  Wilsofi  (who  within  two 

months), 

was  originally  made  a  defendant  in  the  present  action,  though  it  do 
but  died  while  it  was  depending)  for  SOOOZ.     On  the  ^the^Smeof 
11th  of  September  following   Wilson  signed  judgment  J^^^Jf^^^le 
On  the  13th  or  14th  of  the  same  month  Jefferson  com-  ^^Sffiwewof 
mitted  an  act  of  bankruptcy  by  a  denial  to  a  creditor,  the  act  of 

.       "^     ^  bankroptcj. 

On  the  16th  Jefferson^ s  goods  at  Pickering  were  taken 
in  execution  upon  the  judgment,  by  the  warrant  of  the 
defendant  Langlei/t  then  sheriff  of  Yorkshire,  which  war- 
rant was  dated  on  the  15  th  of  the  same  month.  On 
the  23d  of  September  notice  was  given  on  behalf  of  the 
creditors,  to  the  officer  in  possession  of  the  goods,  that 
a  docket  had  been  struck  against  Jefferson,  and  a  com- 
mission was  about  to  be  opened.  The  commission  was 
issued  on  the  4th  of  October;  on  the  13th  Jefferson 
was  declared  a  bankrupt ;  and  on  the  26th  the  plaintiff 
were  duly  chosen  assignees.  The  under-sheriffs  wrote 
to  the  officer  on  the  16th  of  October,  informing  him 
that  they  had  received  notice  of  Jefferson  having  been 
declared  a  bankrupt,  and  that  the  provisional  assignee 

K  2  had 
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1831.       had  claimed  the  property  taken  in  execution.     On  the 
'  14th  of  November  they  wrote  to  the  solicitors  for  the 

Dillon 

agaifut  commission  as  follows:  —  '^  The  mode  you  suggest  of 
paying  the  money  levied  into  Court  would  be  satisfactory 
so  far  as  respected  that  money,  but  you  will  recollect 
that  the  levy  is  not  completed,  and  that  the  sheriff  is 
in  possession  of  the  remainder  of  the  goods  seized,  and 
that  expense  is  incurring  by  keeping  possession.  If  the 
indemnity  can  at  once  be  given  to  him  without  apply- 
ing to  the  Court,  the  goods  as  well  as  the  money  would 
be  delivered  up  to  the  assignees."  —  **  You  will  see 
that  the  arrangement  respecting  the  goods  unsold  is 
material.  When  we  settled  with  Mr.  Harte  to  take  the 
indemnity  of  the  assignees,  we  instructed  the  officer 
not  to  proceed  in  the  sale  without  further  instructions." 
On  the  17th  the  solicitors  to  the  commission  returned 
for  answer,  "  Jefferson  has  not  yet  arrived  in  town,  and 
we  have  not  that  knowledge  of  his  affairs  that  will 
enable  us  to  procure  you  an  indemnity  from  the  cre- 
ditors forthwith.  Mr.  Capes"  (the  agent  to  the  under- 
sheriffs)  '*  agrees  with  us  that  it  will  be  desirable  that 
the  whole  of  the  property  which  the  sheriff  has  taken 
in  execution  should  be  converted  into  cash  under  the 
authority  of  the  fi.  fa.,  and  that  then  if  the  plaintiff 
rules  the  sheriff  he  will  be  in  a  situation  to  pay  the 
money  into  Court,  to  await  such  an  indemnity  as  may 
prove  satisfactory  to  you.  The  plaintiff  cannot  of 
course  complain  of  your  proceeding  under  the  writ  to 
realize  the  effects ;  and  as  we  concur  in  your  doing  so 
on  the  part  of  the  assignees,  satisfied  that  you  will 
direct  your  officer  to  realize  in  the  best  manner  and  at 
the  least  possible  expense,  we  think  you  will  see  no 
difficulty  in  the  case." 

In 
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In  Easter  term  1827)  Wilson  ruled  the  sheriff  to  183L 
return  the  writ,  whereupon  he  again  applied  for  an  in- 
demnity,  which  both  the  assignees  and  Wilson  declined  ^  against 
giving :  but  the  Court  of  King's  Bench,  on  the  sheriff's 
application,  gave  him  time  for  returning  the  writ,  until 
he  should  be  indemnified  by  Wilson^  he,  the  sherifi^  in 
the  mean  while,  bringing  the  money  levied  into  Court, 
which  was  done.  No  indemnity  was  ever  given.  Hie 
sheriff's  officer  was  in  possession  from  the  16th  of  Sep- 
Umber  1826  till  the  5th  of  December  following,  when 
the  sale,  which  began  soon  after  the  levy  (the  precise 
day  was  not  stated),  and  which  lasted,  at  intervals, 
twenty-three  days,  was  finished.  The  question  sub- 
mitted to  the  Court  was.  Whether,  under  the  circum- 
stances, the  plaintiffs  could  maintain  an  action  of  trover? 
This  case  was  argued  in  Hilary  term  by 

Holt  for  the  plaintiffs.  The  action  is  maintainable. 
This  is  not  an  execution  protected  by  the  eighty-first 
or  108th  section  of  the  bankrupt  act,  6  G.  4.  c.  16.,  for 
it  was  levied  after  an  act  of  bankruptcy,  and  within  two 
months  before  the  issuing  of  the  commission.  Two 
points  are  raised  on  behalf  of  the  defendant ;  first,  that 
trover  does  not  lie  in  this  case ;  and,  secondly,  that  if  it 
did,  the  tort  has  been  waived  by  the  letter  of  the  17th 
of  November^  and,  therefore,  that  the  only  remedy  for 
the  plaintiff  is  an  action  for  money  had  and  received. 
As  to  the  first  point,  the  goods  were  taken  in  execution 
several  days  after  the  act  of  bankruptcy ;  and  it  is  now 
fully  established  by  the  case  of  Cooper  v.  Chitty  (a),  fol- 
lowed up  in  the  Court  of  Common  Pleas  by  Lazarus  v. 

(a)  1  Burr,  20.     1  W,  Blacks.  ^5, 

K  S  WaUh- 
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1831.        Wailhman{a)t  and  Price  v.  HehfariJ))^  and  in  the  Ex- 

chequer  by  Potter  v.  Starkie  (c),  that  under  such  cir- 

a^amu  cumstances,  trover  lies  against  the  sheriff.  As  to  the 
other  point,  the  letter  of  the  17th,  coupled  with  the 
communication  to  which  it  was  an  answer,  cannot  be 
considered  as  a  waiver :  part  of  the  goods  had  already 
been  sold,  and  Che  sale  of  the  rest  was  acquiesced  in  as 
a  matter  of  convenience,  and  to  save  expense.  No  con- 
sideration appears  for  a  waiver  by  the  plaintiffs  of  their 
clear  legal  right*  It  cannot  be  said  that  they  have  con« 
stituted  the  defendant  their  agent,  for  he  has  never  yet 
admitted  their  tide.  (The  Court  here  called  upon  the 
other  side  to  support  the  first  point.) 

c7.  Williams  contrk.  It  may  still  be  questioned  whe- 
ther Cooper  V.  Cfiitfy  has  been  righdy  considered,  in 
the  subsequent  cases,  as  an  authority  for  holding  the 
sheriff  liable  in  trover  under  circumstances  like  the 
present*  In  Bayly  v.  Bimning  (</),  which  was  an  action 
of  trover  against  a  bailiff  for  taking  goods  under  a 
fi.  fa.,  after  an  act  of  bankruptcy  upon  which  a  com- 
mission subsequently  issued,  the  Court  gave  judgment 
for  the  defendant,  because  ^'  he  being  an  officer  was 
obliged  to  execute  the  writ,  who  could  not  know  of  the 
acts  of  bankruptcy,  or  that  any  commission  would  ever 
be  sued."  In  Cole  v.  Davies  {e)  it  is  laid  down  that  if  a 
sheriff  levies  after  an  act  of  bankruptcy,  and  sells,  and 
a  commission  is  granted  and  the  goods  assigned,  the 
assignee  may  have  trover  against  the  vendee,  but  not 
against  the  sheriff,  because  he  obeyed  the  writ     He  is 

(a)  5  9.  Uoore,  315.  (6)  4  Bmgh,  597. 

(c)  Cited  in  Stephetit  ▼.  ElwaU,  AM,^S*  26a,  and  (on  the  authority 
of  Bichardton  J.)  in  Price  v.  Beiymtf  4  JSmgh,  603.  See  Hitchin  ▼. 
Cnmpbdl^  2  W,  Blacks.  827.     Smith  ▼.  Jlfittfs,  1  7.  JR.  475. 

{d)  1  Le9,  173.  {e)  1  Xd.  JRaymd.  724. 

obliged 


IN  THE  FnisT  Year  of  WILLIAM  IV. 

obliged  to  obey  the  writ,  and  ought  not  in  so  doing  to 
be  liable  to  consequences  which  he  may  have  no  means 
of  providing  against  (a). 

Lord  Tentebden  C.  J.  He  must  obey  the  writ,  but 
he  is  also  required  to  know  whose  goods  he  takes.  I 
think  in  this  case  we  ought  to  say  that  we  consider  our- 
selves bound  by  the  many  decisions  which  have  taken 
place,  establishing  the  liability  of  the  sheriff.  And  I 
am  informed  by  the  Lord  Chief  Justice  of  the  Common 
Pleas  that  a  similar  opinion  was  expressed  by  that  Court 
in  a  case  determined  there  only  three  days  ago  (6). 

LiTTLEDALE,  Tauntok,  and  Pattesok  Js.  concurred. 


ISJ 


183L 

Dillon 

agaifui 

I<41iaLIT. 


Wittitms  declined  arguing  the  other  point 

Judgment  for  the  plaintiffs  (c)» 

(a)  In  TimbreU  ▼.  Mills,  1  W.  Biadts.  205.,  the  Court  appeun  to  havse 
coMidcred  it  as  aUowed  in  Cooper  v.  C^iity,  that  if  the  sheriff  levies  and 
payt  tntr  the  money  h^drt  cnmmiuien  istuedf  and  wiihoui  notice  of  the  act 
of  baakniptcj,  be  will  at  all  events  be  safe.  But  see  as  to  this  dictunii 
Price  T.  Helyar,  4  Bingh.  604.  In  Lyon  ▼.  Lamb,  (cited  in  Lomotum  ▼. 
Wakhman^  5  B.  Moore,  315.)  it  was  urged  as  distinguishing  the  case  from 
Chspsr  ▼.  OUffy,  Hiat  the  sheriff  had  sold  before  BOtioe  of  aa  act  of  bank* 
niptcj,  but  the  Court  of  Exchequer  held  that  be  was  still  liable,  the  pnv- 
pcrty  having  vested  in  the  assignees  by  relatSoo.  The  same  ground  was 
taken  by  the  courts  in  Potter  v.  Star^,  Lamtrus  ▼.  Waitkmanf  and  Price 
V.  Seiyart  in  ^  tl'o  c>ms  the  aale,  or  that  which  was  cquivakut,  had 
been  completed  before  commiscion  issued,  and  in  the  first  and  last  the 
money  had  been  paid  over  before  the  commission,  and  before  notice  to  the 
dwriff  of  the  act  of  bankruptcy. 

(b)  Carlisle  v.  Garlatul,  7  Bingh.  S98. 

(c;  See  1  &  8  fr.  4.  c.  58.  s>  6. ;  and  Jusien  v.  Wardt  By.  4*  i^<  116. 
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1831. 


The  King  against  The  Inhabitants  of  Salwick. 

By  the  general  HTHE  defendants  being  indicted  at  the  quarter  sessions 

highway  ict  -L                                 ^ 

13  G,  3.  c.  78.  for  Preston,  in  the  county  of  Lancaster j  for  non- 
Court  before  repair  of  a  road,  removed  the  indictment  into  this  Court 
dictment  fo?'  ^y  Certiorari,  according  to  the  statute  5  2i6  W.S^M. 
roildTs^^*  c.  11.  On  the  trial  at  the  assizes  they  were  found 
may  award  guilty,  but  a  new  trial  was  afterwards  moved  for  and 

costs  to  the  °       ^ 

prosecutor  if  granted  upon  certain  terms,  it  being  ordered  by  the 

appear  to  have  rule,  among  Other  things,  that  the  prosecutor's  costs  of 

been  frivolousy 

or  to  the  de.  both  trials  should  abide  the  event.     On  the  second  trial 

appear  that  the  ^he  defendants  were  acquitted,  and  Bayley  J.,  who  tried 

wMTexatiout.  ^^  csi&^.  Certified  that  the  prosecution  was  vexatious. 

This  section  ^  y^j^  ^^^  afterwards  obtained  for  taxing  the  costs 

applies  only  to  ° 

tties  tried  in  ^q  be  paid  by  the  prosecutors  to  the  defendants.     In 

the  ordinary  ^              ^             ' 

course;  and  Hilary  term.  Cross  Serjt.  obtained  a  rule  to  shew  cause 

where  on  an  * 

indictment  why  the  rule  for  taxation  of  costs  should  not  be  dis- 

defendant  by  charged,  on  the  ground  that  the  sixty-fourth  section 

Court  above*  of  the  highway  act,  13  G.  S..c.  78.  (a),  which  empowers 

new  tiiid  and  *^®  Court  to  Certify  for  costs  on  an  indictment  for  non- 

****^*^^**  repair  of  a   highway,   applied  only  to   cases  in   the 

trials  to  abide  ordinary  course,  and  not  to  those  where,  by  statute  or 

theerent;  it  .                                               . 

was  held  that  Otherwise,  the  costs  on  one  side  or  the  other  were  pro* 

this  special  rule 

took  away  the  Vided  for  independently  of  a  certificate. 

authority  of 
the  Judge  to 

certify  in  favour  (^)  ^^  enacts,  '<  That  it  shall  and  may  be  lawful  for  the  court  before 

of  the  drfend'  whom  any  indictment  or  presentment  shall  be  tried  for  not  repairing  high- 

^^*  ^Aysy  to  award  costs  to  the  prosecutor,  to  be  paid  by  the  person  or  persons 

so  indicted  or  presented,  if  it  shall  appear  to  the  said  court  that  the  defence 

made  to  such  indictment  or  presentment  was  frivolous ;  or  to  award  costs 

to  the  person  indicted  or  presented,  to  be  pdd  by  the  prosecutor,  if  it  shall 

appear  to  the  said  court  that  such  prosecution  was  vexatious.'* 

J.  Williams^ 
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J.  WiUiamSy  in  the  same  term,  shewed  cause.     There        1831. 
is  no  ground  for  saying  that  section  64.  of  the  act  does 
not  apply :  it  is  quite  general  in  its  terms,  and  makes  no       og^nnu 

Tlie  Inhabit- 

distinction  between  indictments  tried  in  the  ordinary  ants  of 
course  and  those  removed  from  inferior  courts,  or 
coming  on  under  other  special  circumstances.  In  Rex 
y.  ChadderUm  {a)  the  indictment  had  been  removed  by 
certiorari,  and  (as  appears  on  enquiry  at  the  crown 
office)  by  the  defendant;  and  the  Court  there  held  that 
the  Judge  below  might  have  certified  on  acquittal,  though 
the  defendant  would  have  been  liable  to  costs  if  convicted, 
by  the  express  provision  of  5  &  6  fF.  4*  M*  c.  11.  5. 3. 

Cross  Seijt.  and  Slarkie  contrk.  This  is  not  a  case 
within  the  meaning  of  the  act.  The  sixty-fourth  section 
applies  only  to  cases  in  the  ordinary  course,  where  there 
would  be  no  costs  on  either  side  but  for  the  certificate 
of  the  Court,  and  where  they  may  be  awarded  to  one 
or  the  other  according  to  the  event.  But  it  is  not 
applicable  in  the  case  of  an  indictment  removed  by  the 
defendant,  where  by  5  &  6  fF.  4"  -Af •  ell.,  such  de- 
fendant is  liable  to  costs  if  convicted,  and  where,  con-* 
sequently,  the  power  of  certifying  would  only  be 
operative  on  one  side ;  nor  to  a  case  like  the  present, 
where  the  costs  of  one  party  are  the  subject  of  an 
express  compact,  embodied  in  the  rule  for  a  new  trial, 
and  forming  part  of  terms  on  which  such  rule  w*as 
granted. 

Lord  Tenterden  C.  J.  It  appears  to  me  that  the 
sixty-fourth  section  of  the  highway  act  does  not  apply 

(a)  5  r.  R.  272. 

to 
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183 1.  to  cases  like  the  present,  but  to  such  as  occur  in  the 
ordinary  course.  Here  the  Court  set  aside  the  first 
verdict,  and  granted  a  new  trial  by  a  very  special  rule^ 


Hm  Knr« 


Salwick. 


Tbe  InluMt- 

uto  of  in  which  nothing  was  said  as  to  the  defendant's  costs, 
though  a  direction  was  given  with  regard  to  those  of  the 
prosecutor.  The  case  then  did  not  go  to  trial  under  the 
common  circumstances ;  and  I  think  the  provision  which 
the  legislature  has  made  for  the  defendant's  costs  by 
means  of  a  certificate  was  not  intended  to  apply  where 
the  case  goes  down  to  trial,  as  in  this  instance,  by  an 
extraordinary  interposition  of  the  Court.  The  rule, 
therefore,  for  setting  aside  the  rule  for  taxation  must  be 
absolute. 

LiTTLEDiiLE  J.  I  am  of  the  same  opinion.  The 
Court  having  granted  the  rule  for  a  new  trial  in  the 
special  terms  which  have  been  referred  to,  the  power  of 
certifying  was  taken  away. 

Taunton  J.  It  was  for  the  Judges  who  granted  die 
new  trial  to  shape  the  rule  according  to  their  discretion. 
By  providing  as  tliey  did  in  this  instance,  they  left  no 
power  to  certify. 

Pattbson  J.,  having  been  counsel  in  tlie  case,  gave 
DO  opinion. 

Rule  absolute  for  discharging  the  rule  to  tax  costs. 
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1831. 


The  King  against  Blake,  Esquire. 

A  RULE  was  obtained  in  Hilary  term  calling  on  the  On  an  appeal 
Reverend  Hugh  Smithy  the  prosecutor  of  a  writ  de  jesty's  Court  of 
contamace  capi^ido^  issued  against  Lieutenant  General  against  a  decree 
Blaiej   to   shew   cause  why  the  writ  should  not  be  ^^^  Cour^af^ 
quashed.     The  circumstances  were  as  follows :  —  Ge-  ,~"^"^°"„. 
neral  Blake  having  appealed  to  his  Majesty's  Court  of  ^»*"  ^T?*  ^ 
Delegates  against  a  judgment  of  the  Prerogative  Court  in  termine  such 
a  suit  there  instituted  against  him   by  Mr.  Smithy  a  was  com- 

manded)  that  in 

commission  (grounded  on  the  statute  25  H  8.  c.  19.  5.4.)  acu  to  be  done 

....  ^    ,  ,  in  the  said  ap- 

was  issued  to  three  judges  of  the  common*law  courts,  peai  before  giy* 
and  six  doctors  of  civil  law,  enjoining  them  to  hear  and  ^^tence  there- 
determine  the  appeal.  Part  of  the  direction  to  the  JJ'^^^J^^^J^^ 
ddesates  ran  in  these  words: — "  We  command  you  that  **"*  *".^*  P"?" 

^  *'  nouncmg  a  de- 

in  all  ordinary  acts  to  be  expedited  and  done  in  the  finite  sentence 

therein,  three 

said  cause  or  business  of  appeal  and  complaint,  before  at  least,  should 
the  giving  or  pronouncing  a  definite  sentence  therein,  consenting,  as 
all  or  at  least  two  of  you,  but  that  in  the  pronouncing  a  appeal  as  in 
definite  sentence  therein,  all  or  at  least  three  of  you,  of  |J^[^'^^^  *^ 
whom  we  will  and  requwe  that  you  the  aforesaid  Sir  j^"^'?;^*"^ 
George  Saaiey  Holrq^  Knight,  Sir  James  Burrougkf  ^^^^l'  ^\ 
Knight,  and  Sir  John  Hullockf  Knight,  or  one  of  you,  principal  cause, 

...  together  with 

(a)  shall  be  present  and  consenting,  as  well  in  this  cause  iu  incidents, 

emergents,  de- 

of  appeal  and  complaint  of  nullity  in  the  said  appeal  pendenta,  and 
deduced,  as  also  in  all  matters  of  attentates,  innovations,  anda>nnected 

thereto  whid- 
aoevcr.  The  appellant  was  condemned  in  costs,  and  two  monitions  were  succesdTely  de- 
creed, the  firrt  by  three,  the  second  by  two  only,  of  the  delegates,  to  enforce  judgment. 
llicse  being  disobeyed,  three  of  the  delegates  pronounced  the  appellant  in  contempt  for 
noapayment  of  coats,  after  which  •  significaTit,  pursuant  to  5S  6. 8.  e.  187.  j.  I.  was 
iasDcd  by  two  only  of  the  delegates. 

The  Court  here  held  the  significaTit  to  be  Toid,  and  quashed  the  writ  de  contumaoe 
capiendo  iasued  in  pursuance  of  it. 

(a)  Sic. 

and 
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18S1.  and  things  done  since  and  in  prejudice  of  the  said 
^~^  appeal  and  complaint  and  our  jurisdiction,  and  likewise 
^satnu  in  the  principal  cause  or  business,  together  with  its 
incidents,  emergents,  dependents,  and  things  enjoined 
and  connected  thereto  whatsoever."  And  that,  having 
heard  the  parties,  ^^  you  do  adjudge  and  decree  what 
shall  be  just  and  right  in  the  premises,  and  what  you 
shall  so  adjudge  and  decree,  that  you  do  by  all  due 
means  and  methods  of  law  cause  to  be  firmly  and  fully 
observed." 

The  delegates  affirmed  the  judgment,  and  condemned 
General  Blcdce  in  costs.  On  the  19th  of  June  1829,  at 
a  sitting  attended  by  only  three  delegates,  doctors  of 
civil  law,  the  costs  were  taxed,  and  a  monition  for  pay- 
ment decreed.  The  costs  not  being  paid,  a  further  pro- 
cess, called  a  monition  by  ways  and  means,  was  decreed 
on  the  16th  of  «7t^,'by  two  of  the  doctors  delegates. 
On  the  Slst  of  Jub/j  Mi*.  Baron  HttUock,  one  of  the 
common-law  judges  in  the  commission,  died.  The  se- 
cond monition  having  been  disobeyed,  at  a  subsequent 
session  {Ncwember  24th)  the  three  delegates  who  had 
made  the  decree  of  the  19th  of  June^  pronounced  Gene- 
ral Blake  guilty  of  contumacy,  and  decreed  that  his  con- 
tempt should  be  signified  according  to  the  statute 
53  G.  3.  c.  127.  5. 1.  The  significavit  to  his  Majesty  in 
Chancery  (dated  the  24tli  of  November^  setting  forth  the 
contempt,  and  praying  that  the  party  might  be  arrested 
and  imprisoned  (a) )  was  given  in  the  names  of  two  only 
of  the  last-mentioned  doctors,  and  a  third  not  in  the  com- 
mission, styling  themselves  "judges  (amongst  others) 
delegates  respectively  appointed,"  under  the  above-men- 

(o)  See  53  G.  5.  c.  127.  Schedule  (A). 

tioned 


Blaki. 
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tioned  commission;  and  ou  tbis  significavit  the  writ  1881. 
issued.  In  moving  for  the  rule,  two  grounds  of  objection 
to  the  writ  were  mentioned ;  first,  that  by  the  death  of  ageAut 
Sir  John  HuUock  the  commission  was  vacated;  and, 
secondly,  that  in  the  proceedings  after  affirmance  of  the 
judgment,  civilians  only,  and  in  some  instances,  and 
particularly  in  issuing  the  significavit,  not  more  than 
two  of  these  had  concurred,  whereas  the  commission  re- 
quired the  concurrence  of  three  delegates,  among  whom 
was  to  be  one  of  the  common-law  judges. 

Denmafif  Attorney-General,  and  Mannings  shewed 
cause  in  the  same  term.  As  to  the  first  objection,  it  is 
enough  if  a  sufficient  number  of  delegates  remained  to 
attend  in  the  respective  stages  of  the  cause  as  required 
by  the  commission.  With  regard  to  the  other  point, 
if  two  delegates  might  issue  a  significavit,  the  naming  of 
a  third  as  joined  with  them,  who  was  not  in  the  com- 
mission, will  not  vitiate  the  proceeding.  The  commis- 
sion requires  three  delegates  to  be  present  and  consent- 
ing when  a  sentence  is  given ;  but  it  does  not  require 
the  subsequent  proceedings  in  their  whole  extent  to  be 
followed  up  by  the  same  authority.  It  may  also  be 
questioned  whether  the  application  to  quash  a  writ  of 
this  kind  quia  improvide  emanavii,  ought  not  properly 
to  be  made  to  the  Court  of  Chancery,  out  of  which  it 
originally  comes  (a),  instead  of  the  Court  here. 

Gumey  and  CressfuoeUf  contrk,  mentioned  as  to  this 
la^  point  Bex  v.  Tfieed  (i),  where  the  Court  of  King's 
Bench  superseded  a  writ  de  excommunicato  capiendo 

(a)BfeSSG.5.  c.  127.  «.l.  and  5£^.  c.2%  1.2.  (6)  \Siru.43. 

(for 
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183I.  (for  which  process  the  writ  de  contumace  capiendo  is 

"  substituted)  as  having  emanated  improvid^.     As  to  the 

Tb«  KivA 

agakui  test  of  the  case  they  were  stopped  by  the  Court 


Blaks. 


Per  Curiam.  The  writ  must  be  quashed.  The 
commission  requires  two  delegates  to  concur  in  acts 
previous  to  giving  a  definite  sentence  in  the  cause  or 
business  of  appeal,  but  in  the  pronouncing  a  definite 
sentence  therein,  three  at  least  are  to  be  present  and 
consenting,  as  well  in  the  appeal  as  in  all  matters  of 
attentates,  innovations,  and  things  done  since  and  in 
prejudice  thereof,  and  of  the  jurisdiction,  and  likewise 
in  the  principal  cause,  **  together  with  its  incidents, 
emergents,  dependents,  and  things  enjoined  and  con- 
nected thereto  whatsoever."  Surely  the  question  of 
costs  is  an  incident  and  emergent  of  the  cause. 

Rule  absolute. 


Friday.  PeNNEY  OgaitlSt  SqUIER. 

JptU  1501.  ^ 

Plaintiff  had  a     A  SSUMPSIT  for  goods  sold,  &c     Plea,  the  general 

demanci  on  dfr>    ^ -^ 

fendant  for  91.,  issue.     At  the  trial  before  Lord  Lyndhurst  C.  B., 

fendant  31/.  on  ^  ^^  ^^^^  Spring  assizes  for  the  county  of  Lincoln^ 

m 

not^^'xbej  ^^  appeared  that  Mrs.  Squter^  the  defendant,  being  in- 
^^  TnMer  ^«^^  ^^  ^^^  plaintiff  in  the  sum  of  9/.  claimed  in 
sum  against  the  this  actiou,  and  the  plaintiff  also  owing  her,  as  exe- 
fendant  after-     cutrix  of  her  late  husband,  21/.  upon  a  promissory  note, 

wards  sued 

piainUffonthe   payable  on  demand,  it  was  agreed  between  them  that 

note  in  the  ,       .  i       i  »   i  n*         » 

Spalding  court    the  lesscr  sum  sooulu  be  set  on  against  the  greater. 

j/.'^elbigbmt   I'b^  balance  being  unpaid,  Mrs.  Squier  sued  the  plain- 
sum  demand- 
able  there),  and  recovered :  Held,  tljat  defendant  had  not  thereby  waived  the  agreement* 
and  become  liable  again  for  the  9^.,  though  the  recovery  wa9  in  respect  of  the  whole  debt  on 
the  note,  and  the  local  court  could  not  take  cognisance  of  the  balance  of  an  account 

tiff 
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tiff  in  the  court  of  requests  for  the  hundred  of  EUoCf  18S1. 
in  Lincolnshire^  for  5/.  (the  highest  demand  of  vhidi 
that  court  takes  cognizance),  but  failed,  inasmuch 
m  she  claimed  the  sum  as  the  balance  of  an  ac- 
count, which,  by  the  act  establishing  the  court,  47  G*  S« 
sets*  1.  c.xxxvii.,  took  the  case  out  of  the  jurisdiction. 
She  was  then  called  upon  on  the  part  of  the  plaintiff  to 
pay  the  9/.,  but  did  not  do  so ;  and  a  short  time  after- 
wards she  again  sued  the  plaintiff  in  the  court  of 
requests  for  52^  as  due  on  the  note,  without  adverting 
to  any  balance  of  account,  and  recovered  5L  in  full 
discharge  of  the  21/.,  pursuant  to  the  statute*  It  was 
contended  fer  the  plainti£^  that  Mrs.  Squier^  by  thus 
suing  the  plaintiff  upon  the  whole  note,  had  abandoned 
the  agreement  to  set  off  part  of  it  against  the  9/»,  and 
consequently  was  liable  in  this  action.  The  plaintiff,  how- 
ever, was  nonsuited,  with  leave  to  move  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  sum  demanded. 

Amos  now  moved  accordingly,  and  contended  that 
the  defendant  had  clearly  chosen  to  abandon  the  original 
agreement  and  return  to  her  former  situation  with 
respect  to  the  9/.,  since  she  had  proceeded  in  the  court 
of  requests  for  the  whole  of  her  own  claim  on  the  note, 
and  could  not  by  law  have  enforced  the  demand  in  that 
court  in  any  other  manner;  to  which  point  he  cited 
Fountain  v.  Young,  (a) 

(a)  1  TotnU.  60.  The  S<nUhwark  Court  of  Requests  act,  on  which  that 
case  torned,  contained  an  exception  of  *'  any  debt  for  any  sum  being  the 
balance  of  an  account  on  demand  originally  exceeding  fi?e  pounds."  The 
act  leferied  to  in  the  present  case  made  the  same  exception  ;  and  it  for- 
bade splitting  a  demand  to  bring  it  within  the  jurisdiction  in  separiite 
actions,  but  enabled  the  plaintiff  to  divide  bis  claim  and  recover  a  portion 
(not  exceeding  5L)  of  the  sum  actually  due,  if  he  should  be  willing  to 
accept  the  same  in  fuU  of  all  demands  in  the  causes 

Lord 


Squixr. 
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ISSL  Lord  Tenterden  C.J.     I  think  the  nonsuit  was 

"^—^       right.    The  plaintiff  has  a  demand  on  the  defendant 

Psmrxr 

flsgotiut  for  goods  sold,  and  is  debtor  to  her  in  a  larger 
amount.  An  ^reement  is  made  between  them'  that 
the  amount  due  to  the  plaintiff  shall  be  taken  in  part 
payment  of  the  sum  which  he  owes.  Is  the  sutee- 
quent  conduct  of  the  defendant  inconsistent  with  this 
agreement?  She  sues  in  a  court  where  only  five  pounds 
can  be  recovered.  There  would  be  due  to  her,  not 
five  pounds  only,  but  the  difference  between  that  sum 
and  the  residue  of  twenty-one  pounds,  after  deducting 
nine.  Then,  her  suit  leaving  untouched  the  nine  pounds 
formerly  set  off,  and  the  sum  which  she  recovered  and 
accepted  in  full,  according  to  the  provision  of  the  local 
act,  being  less  than  was  due  to  her  at  the  time  of  in-* 
stituting  the  suit,  I  think  that  she  was  still  entitled  to 
the  benefit  of  the  agreement,  that  justice  was  done  by 
the  nonsuit,  and  that  it  ought  not  to  be  disturbed. 

Parke,  Littledale,  and  Patteson  Js.  concurred. 

Rule  refused. 
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1881. 


The  King  against  The  Justices  of  Salop.       Saturday, 

^  AprU  16th. 

BY  statute  32  G.  8.  c.  85.  certain  persons  are  incor-  Guardiani  and 
directora  of  the 

porated  under  tlie  name  of  the  guardians  of  the  poor  poor  were  in- 
of  that  part  of  the  parish  of  Whitchurch  which  lies  within  lutute,  and 
the  county  of  Salop^  and  twelve  of  them  are  to  be  di-  ^dl^  ^  ^ol^ 
rectors  of  the  poor.     It  is  further  enacted  (sections  50,  JJIa^e^^ 
5L)f  that  the  directors  shall  enter  the  contracts  and  •*''»»><*  My 

rate  payer 

odier  proceedings,  and  the  receipts,  payments,  debts,  and  ought  object  to 

_  .  their  proceed- 

creditsof  the  corporation  of  guardians  in  a  book,  which,  ingior  ac- 

coants,  and 

on  reasonable  request  and  notice  from  any  person  pay-  such  objection 
ing  rates,  shall  be  produced  for  his  inspection  at  any  of  into  consider, 
the  couits,  assemblies,  or  meetings  of  the  said  corpor-  Ih^^^j.^  ' 
ation  holden  pursuant  to  the  act ;  that  such  rate-payer  JJJf/^^'^ 
may  then  and  there  "  protest,  and  declare  his  objection  •^•dtoUie 
to  or  observations  upon*'  any  of  the  charges,  rates,  thecompiain- 

ing  party,  it 

matters,  or  proceedings  contained  in  the  book,  and  the  should  be  ad- 
journed to  the 
same  '^  shall  then  be  heard  and  taken  into  consider-  next  court,  to 

ation  by  sudi  court;'*  and  if  the  matter  of  objection  heard  and 
cannot  then  be  setded  to  the  satisfacdon  of  the  objecting      AsuiMeqoent 
party,  it  shall  be  adjourned  to  the  next  court  or  meeting  ^latMy^pen^ 
of  the  corporation,  to  Ije  thenjinally  heard  and  determined*  aggrieyed  by 
It  is  afterwards  provided  (sect.  SS-)j  that  if  any  person  '"  pursuance  of 
shull  think  himself  aggrieved  by  any  thing  done  in  pur-  which  no  par^ 

ticulat  method 

suaoce  of  the  act,  *^  and  for  vohich  no  partictdar  method  ofrdStfwu 
of  relief  hath  been  already  appointed^^  such  person  may  poini^mi^t 

appeal  to  the 
quarter  sessions  to  be  boldcn  within  faw  calendar  montJu  next  ifier  tJie  caute  ofcompUxuii 
^kifuld  have  ai  ism. 

A  rate  payer  appealed  to  the  nessious  against  an  order  of  the  directors  for  the  payment  of 
sums  due  on  annuities,  and  as  iiiteiest  on  loans.  Tlio  order  had  been  made  less  than  four 
anonihs  back,  but  the  debts  had  not  been  incurred,  nor  the  annuities  granted  within  four 
months  :  Heid,  that  the  appellant  was  not  confined  to  the  remedy  pointed  out  by  the  first- 
itioned  clause  of  the  act,  and  that  the  cause  of  complaint  had  arisen  within  four  months. 

Vol.  II.  L  appeal 
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1891.  appeal  to  the  justices  of  the  peace  at  any  general  quarter 
T~"  sessions  to  be  liolden  for  the  county  "  mthinjbur  calendar 
agahui  months  next  after  the  cause  of  complaint  shall  have  arisen^** 
SA>^fc.  and  the  determination  of  the  sessions  shall  be  final, 
binding,  and  conclusive  to  all  intents  and  purposes. 

At  die  general  quarter  sessions  for  Shrqpsfiire  in  Oc- 
tober 18S0,  John  Holland^  a  rated  inhabitant  of  the 
district  mentioned  in  the  act,  appealed  against  certain 
orders  which  had  been  made  for  payment  of  money,  and 
certain  payments  which  had  been  made  and  allowed, 
within  the  preceding  four  months,  by  authority  of  the 
directors*  The  objection  alleged  was,  that  the  orders, 
payments,  and  allowances  were  in  respect  of  annuities 
which  ought  not  to  have  been  granted,  and  of  interest 
on  parish  securities  for  debts  which  had  been  impro- 
perly  contracted.  The  justices,  after  hearing  counsel  on 
each  side,  refused  to  go  into  the  appeal,  on  the  grounds, 
first,  that  the  statute  had  provided  a  method  of  relief  in 
this  case,  by  application  to  the  guardians  and  directors 
at  one  of  their  meetings ;  and,  secondly,  that  the  an- 
nuities had  been  granted,  and  the  debts  on  which  the 
interest  was  paid  had  been  contracted,  more  than  four 
months  before  the  sessions*  A  rule  was  afterwards  ob- 
tained, calling  on  the  justices  to  shew  cause  why  a  man- 
damus should  not  issue,  commanding  them  to  enter 
continuances  aiid  hear  the  appeal. 

^  F.  Pollock  and  E.  V.  Williams  now  shewed  cause.   The 

sessions  decided  rightly.  The  appeal  is  only  given 
where  no  other  mode  of  relief  has  been  provided  by 
the  act.  For  this  grievance,  if  it  be  such,  a  remedy  is 
provided  by  sect  51.,  and  it  is  expressly  said  there,  that 
a  matter  adjourned  to  a  second  meeting  of  the  corpor- 
ation 
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tttioQ  punuant  to  tbat  elause,  shall  be  tlien  finally  heard        IdSl-. 
and  determined.     The  cause  of  complaint  did  not  arise        "'"'      " 
withm  four  months,  tor  the  ti^ue  grievance  was  the  dri-        wtmiM 
ginal  borrowing  of  the  money,  not  the  payment  of  each  '     Sami^ 
quarter's  interest  or  annuity  :  otherwise  a  borrowing  of 
money,  even  at  the  distance  of  twenty  years  back,  m^ht 
be  cidled  in  question  by  any  person  coming  into  the 
parish  and  charged  with  rates,  so  long  as  interest  con* 
tiDoed  to  be  paid  for  the  loan.     In  Sh(ari  v.  M^Carihjf  (0}, 
which  was  an  acdcm  of  assumpsit  against  an  attorney 
for  neglecting  to  make  proper  enquiries  at  the  Bank  of 
England  respecting  certain  stock,  when  he  was  employed 
by  the  plaintiff  so  to  do ;  it  was  held,  that  the  cause  of 
action  accroed  at  the  timie  of  the  breach  of  duty,  and 
not  when  the  injury  became  known  to  the  plaintiff.  The 
same  point  was  decided  in  Brofwn  ▼.  Howard  {b)^  where 
the  defendant  was  employed  to  purchase  an  annuity  for 
the  piainti£^  and  took  a  void  security.     So,  in  Hofwell 
T.  Yoang  {c\  which  was  a  similar  case,  the  Court  held, 
that  the  misconduct,  and  not  the  consequential  damage, 
was  the  substantial  cause  of  action,  and  that  the  statute 
of  limitations  must  take  effect  accordingly. 

Campbell  and  Whtdely  contrd*  The  statute  does  oat 
take  away  the  appeal  to  the  sessions  in  this  case,  but 
only  gives  the  additional  privilege  of  going  before  the 
court  of  guardians.  The  party  is  not  obliged  to  do  so. 
And  the  words,  **  to  be  then  finally  heard  and  deter- 
mined,'' merely  signify  that  the  matter  shall  not  be 
adjourned  to  another  courL  As  to  the  limitation  of 
time,  a  parishioner  burdened  by  the  payment  of  annui* 

(a)  3  A  j-  A.  626.  (6)  2  B,  tj  B,  73.  (c;  5  B.^^C  269. 

L  2  ties, 
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18S1.        ties,  or  of  interest  on  a  loan,  has  a  right  at  any  time  to 

'        ascertain  whether  such  annuities  were  lesal,  or  such  loan 

dgainM        Valid.     IF  the  guardians  kept  a  loan  or  grant  of  annuity 

The  Justices  of        .  i.      -  i  n.        #.  mi    i 

Salop.  private  for  four  months,  callmg  for  no  payment  tilL  that 
time  had  expired,  could  it  be  said  that  the  rate-payer 
was  excluded  from  his  remedy?  The  cases  cited  do 
not  apply ;  there  the  wrong  was  single,  though  it  was 
committed  at  one  time  and  the  consequence  felt  at 
another.  Here  a  substantive  grievance  arises  to  the 
rated  parishioner  from  each  of  the  periodical  payments, 
by  which  he  is  burdened. 

Lord  Tekterden  C.  J.  I  think  the  sessions  ought 
to  have  heard  the  appeal.  As  to  the  first  objection; 
the  appeal  to  the  sessions  is  given  in  cases  for  which  no 
particular  method  of  relief  has  been  already  appointed 
by  the  act  But  the  fifty-first  section  merely  provides 
that  a  party,  having  any  objection  to  the  proceedings  of 
the  guardians,  may,  at  a  court  holden  by  them,  protest 
and  make  his  objection  or  observations,  which  shall  be 
then  heard  and  taken  into  consideration ;  and  if  such 
court  cannot  then  finally  settle  and  determine  the  matter 
to  the  satisfaction  of  Uie  party  making  the  objection,  the 
same  shall  be  adjourned  over  to  the  next  court  or  meet- 
ing of  the  corporation,  to  be  then  finally  heard  and 
determined.  But  if  they  then  persist  in  the  proceeding  - 
objected  to,  it  does  not  appear  to  me  that  this  clause  can 
be  looked  upon  as  giving  any  method  of  relief  against 
their  order.  With  regard  to  the  time  of  appealing;  the 
matter  objected  to  is  the  order  for  payment,  and  the 
payment,  of  interest  and  annuities.  That  seems  to  me 
the  substratum  of  the  complaint;  not  the  borrowing 
money  or  granting  annuities.     An  appeal,  therefore, 

within 
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within  four  months  of  the  order,  is  in  due  time.     What       188I. 

the  sessions  may  decide  on  such  an  appeal  is  another       *— ^ 

The  Kiva 

question  :  we  have  only  to  determine  wliether  or  not       agniiui 

Xh9  Juscioet  of 

they  should  have  heard  the  appeal ;  and  I  think  they        SAMf^ 
should. 


LmxEDALE  J.  I  think  the  *^  cause  of  complaint*' 
was  the  making  the  order,  not  the  borrowing,  or  granting 
the  annuities.  Whatever  the  sessions  might  determine 
when  they  came  to  hear  the  appeal,  I  think  they  ought 
to  have  heard  iL 

Parke  J.  I  am  of  opinion  that  the  appeal  was  in 
time,  and  that  it  is  immaterial  when  the  annuities  were 
granted  or  debt  incurred.  The  grievance  is,  the  being 
burdened  in  respect  of  the  payments.  If  this  were 
not  sOf  a  debt  might  be  contracted  privately  by  the 
directors,  and  if  no  interest  were  called  for  till  the 
expiration  of  four  months,  the  parishioners  would  have 
lost  their  right  of  appeal. 

Patteson  J.  concurred. 

Rule  absolute. 


LI 
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Saturday,  TllC    KiNG    agaiTlSt   HORNER    and    ROUPELL, 

JpTtl  16th.  ^ 

Jbsquires. 

An  oi^er  of  /^AMPBELL^  in  a  former  term,  had  obtained  a  rale 
inerting  a  higb-  (which  was  drawn  up  on  reading  certain  affidavits, 
ping  up  a  part  *"d  a  map  and  paper  writings,  thereto  annexed,)  calling 
2[g^^j^'^^^  upon  the  justices  of  the  county  of  Kent  to  sJiew  cause 
termini,  and  by  ^j^y  ^  certiorari  should  not  issue  to  remove  into  this 

reference  to  a  ^ 

plan;  the  part   Court  an  order  of  two  justices  for  diverting  a  certain 

to  be  stopped  ^        ^  ^ 

up  wasde-        public  highway,  and  for  stopping  part  thereof,  and  also 

scribed  as  so 

many  yards  of  to  remove  an  order  of  the  justices  at  the  quarter  ses^ 
^ay!  lying  '  sions  for  the  said  county  for  confirming  and  enrolling 
letterTon^th**"  ^^  ^aid  order,  and  all  proceedings  relating  thereto, 
foured  bJucT"  ^^^  original  order  was  made  at  a  petty  session,  of 
N*>*|5«  J^**  which  notice  was  given  by  the  high  constables  pursuant 
suant  to  the       to  the  Statute  S5  G.  3.  c.  66.  5. 2.,  and  it  was  confirmed, 

statute  55  G.  3, 

c.  68.)  of  the     and  enrolled,  together  with  a  map  thereto  annexed,  at 

order  having         «,--.,*  t»  •  r«v 

been  made;  but  thc  Matdstone  quarter  sessions,  Jmi/f  1830 ;  notices  of  the 

the  notice  had  i.  /•         •  ii-        i_  n     ^    •  »     ^%_     r 

no  plan  an-       makmg  ot  such  order  havmg  been  first  given,  in  the  form 
^X       hereafter  mentioned.     The  order  ran  as  follows :  - 
Mrribed  the  road      cc  Having  UDOU  view  found  that  a  certain  part  of  a 

by  termini,  and  ^      *  *^ 

the  part  to  be     public  highway   within   the   said    parish   of  Charlton^ 

stopped  up  as         ^     ^ 

so  many  yards   within  the  division,  &c.,  in  the  county,  &c.,  lying  be- 

of  such  road :  r    -rrr     .     .  »    ^ 

Held.  {Lit-  tween  the  north-western  corner  of  Woolwich  Common 
tante)  that  the  ^"d  that  portion  of  the  turnpike  road  from  Blackheath 
K^fnUn'Jr^  to  Shooter's  Hill  which  is  near  the  seventh  mile  stone, 

by  a  plan  an-  ' 

""d^.'b**r  computed  from  London  thereon,  for  the  length  of  107S 
totam  curiam),  yards  or  thereabouts,  and  partiadarly  described  in  the 

that  the  notice    "^  *  ^ 

was  insufficient,  jofon  hereunto  annexed^  and  coloured  therein  partly  blue 
and  partly  yeUaw^  may  be  diverted  and  turned  so  as  to 

make 
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make  the  same  nearer  and  more  oommodioiu  to  the  18S1. 
public,  and  so  as  to  render  a  certain  pert  of  the  old 
highway  oF  the  length  of  426  yards  or  thereaboutSi  tind 
coloured  blue  upon  the  said  plant  wholly  useless  and  un* 
necessaryi  and  hairing  viewed  a  coarse  proposed  for  the 
new  highway  in  lieu  thereof  through  the  land  and 
grounds  of  Sir  Thomas  Maryan  Wilson^  o^  &c«  BarL» 
of  the  length  of  435  yards  or  thereabouts,  and  c^  the 
breadth  of  twenty- eight  feet  or  tliereabout%  being  ia 
the  said  parish  of  Charlton^  within  the  division  afore- 
said, in  the  county,  &c.,  and  particularly  described  m 
the  plan  hereunto  annexed^  and  therein  coloured  red^ 
and  having  received  evidence  of  the  consent  of  Sir 
71  M*  W.  to  the  said  new  highway  being  made  through 
his  lands  hereinbefore  described,  by  writing  under  his 
hand  and  seal ;  we  do  hereby  order  that  the  said  high* 
way  be  diverted  and  turned  through  the  lands  aforesaid 
in  manner  aforesaid.** 

Dkections  were  then  given  to  the  surveyors  for  settling 
the  compensation  to  be  made,  and  taking  the  other  steps 
required  by  the  statute  ISG.  3.  c.TS.;  and  the  order 
continued  as  follows :  —  ^  And  we  do  further  order^ 
that  when  and  as  soon  as  the  said  new  highway  shall  be 
properly  made  and  fit  for  the  reception  of  travellers, 
and  completed  and  put  into  good  condition  and  repaiiv 
and  shall  have  been  duly  certified  by  us  so  to  be,  such 
pert  of  the  said  old  highway  described  in  the  said  plan 
and  cokmred  blue  thereon^  and  fying  between  the  letters 
A  and  B^  being  of  the  length  of  426  yards,  and  of  the 
breadth  of  twenty*oBe  feet  upon  a  flsedium,  as  appears 
bg  the  said  plan,  be  stopped  up,  and  the  knd  and  soil 
thereof  sold,"  &c. 

L  4  Notices 


HOKHIft. 
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1831.  Notices  of  the  order  were  published  parauant  to  the 

statute  55  G.  5.  c.  BS.  s,  2.,  beinir  fixed  up  at  the  side  of 

The  KiKo  ° 

agftmtt  the  highway  to  be  diverted  and  stopped  at  the  place 
from  whence  it  was  to  be  so  diverted,  and  on  the  door 
of  the  parish  church,  and  being  also  advertised  in  a 
county,  newspaper.  They  set  out  the  order  ail  above, 
but  did  not  give  any  plan,  and  omitted  those  words  in 
the  order  which  refer  to  a  plan.  They  stated,  as  usual, 
that  the  order  would  be  lodged  with  the  clerk  of  the 
peace,  and  would  be  confirmed  and  enrolled  at  the 
quarter  sessions,  unless,  upon  appeal,  it  should  be  other- 
wise determined.  Messrs.  Homer  and  BoupeU^  inhabit- 
ants of  the  parish,  and  aggrieved  by  tlie  order,  appealed 
against  it  at  the  sessions;  but  the  order  and  proceed* 
ings  were  there  confirmed,  and  filed  with  the  clerk  of 
the  peace. 

In  moving  for  the  certiorari  several  ofayections  were 
taken  to  the  order ;  and,  among  them,  the  two  follow- 
ing:-—That  in  the  order  of  justices  the  termini  of  the 
portion  of  road  to  be  stopped  were  not  described  ia 
words,  but  were  to  be  ascertained  by  reference  to  a 
plan ;  and  that  the  notice  of  the  order  was  equaQy  nn^ 
certain  in  words,  and  made  no  reference  to  any  plan. 
This  latter  objection  applied  also  to  the  notice  of  hold- 
ing the  petty  session^ 

Gwney  and  F.  Pollock  now  shewed  cause,  and  cob^ 
tended,  as  to  these  fx)ints,  that  there  was  no  reason 
or  authority  for  saying  that  an  order  might  not  be  ex- 
plained by  reference  to  a  plan  annexed ;  and  that  the 
notice  of  the  order,  though  it  contained  no  such  reference, 
was  fixed  up  at  the  place  itself  from  which  the  diversion 

was 
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vas  to  be  made,  and  gave  information  of  the  place  where  1 8S 1  • 
the  originai  order,  with  the  plan,  would  be  deposited  after 

confirmation,  and  might  be  referred  to,  namely,  the  clerk  agamst 
of  the  peace's  office. 


Campbell  and  Erie  control.  The  termini  of  die  por^ 
tion  of  road  to  be  stopped  should  be  sufficiently  ex<* 
pressed  in  the  order,  without  importing  into  it  the  plan 
and  colours.  The  addition  of  these  may  not  titiate  the 
oi:der9  but  the  requisite  information  should  be  given  to 
the  public  in  words.  [Lord  Tenterden  C.  J.  So  much 
information  as  words  are  capable  of  conveying.  Parke  J* 
la  there  any  authority  for  saying  that  an  order  of  this 
kind  nay  not  be  explained  by  a  map  ?  It  was  so  in 
Bejr  V.  fVitder  {a)']»  At  all  events,  the  notice  of  the 
order  having  been  made,  was  insufficient,  for  that  was 
not  accompanied  by  any  plan.  The  statute  55  G.  9. 
c.  68.  was  passed  to  the  intent  *'  that  more  public  notice 
shonld  be  given  of  any  order  made  or  proceeding  had '' 
for  diverting  or  stopping  any  highway ;  and  the  schedule^ 
prescribing  the  form  of  notice  where  a  road  is  to  be  di** 
verted  and  stopped  up,  says,  "  here  describe  the  road 
ofdered  to  be  turned,  diverted,  and  stopped  up;"  and 
where  the  order  is  for  stopping  merely,  *'  here  describe 
the  road  ordered  to  be  stopped  up.**  In  this  case  the 
road  from  which  the  diversion  is  to  be  made,  is  de«- 
senbed  in  the  notice,  as  *^  lying  between  the  north 
western  comer  of  JVocJmch  Common^  and  that  portion 
of  the  turnpike  road  from  Blackkeaik  to  Shooter^s  Hill 
which  is  near  the  seventh  milestone,  computed  from 
Londom  thereon,  for  the  length  of  107S  yards  or  there- 

(a)  S  J9.  4*  C  785. 

abouts  f' 
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1 03  It  abonte;"  but  then  the  notice  as  to  the  portion  to  be 
8topped|  refers  to  it  merely  as  '^  a  certain  part  of  the 
said  old  h^hway,  being  of  the  length  of  426  yards  or 
thereabouts,  and  breadth  of  twenty-one  feet,"  which  will 
be  rendered  unnecessary  by  the  diversion.  It  is  true  the 
public  are  informed  that  the  order  and  plan  will  be  de- 
posited with  the  clerk  of  the  peace,  but  they  are  not 
there  at  the  time  when  the  notice  is  given^  and  when 
the  information  is  wanted. 

Lord  Tekterden  C«  J.  I  have  reluctantly  come  to 
the  conclusion  that  these  proceedings  must  be  removed. 
I  doubt  if  the  notice  of  the  intention  to  hold  n  special 
session  was  sufficient ;  but  at  all  events  the  subsequent 
notice  was  not.  It  refers  to  no  plan;  it  recites,^  in  the 
words  of  the  order,  that  a  portion  of  the  road  there  de- 
scribed may  be  div^ted  and  turned  so  as  to  render  a 
^certain  part  of  the  old  highway  (426  yards  jn  length) 
unnecessary,  but  does  not  shew  with  any  certainty  what 
that  part  is;  and  it  then  sets  out  the  order,  that  the 
road  be  so  diverted  and  turned,  and  the  426  yards  be 
stopped,  without  any  fiirther  specifica^n.  I  think  such 
a  notice  is  not  sufficient 

LiTTLEDALE  J.  I  am  of  the  same  opinion,  and  for 
the  same  reason.  If  a  part  of  the  road  is  to  be  stopped, 
it  must  be  described  with  the  same  precision  as  where 
the  order  is  for  stopping  the  whole.  I  have  some  doubt 
whether  a  plan  can  be  annexed  to  an  order  of  this  kind, 
otherwise  than  as  matter  of  surplusage. 

Parke  J.     The  notice  prescribed  by  the  statute  ought 
clearly  to  be  such  that  the  public  may  know  what  por- 
tion 


Ho«v»u 
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tioa  of  road  k  oidered  lo  be  sjtopped,  wkhoQt  Ihe  a^        1831. 
cuaky  of  goinir  to  the  road  itself,  or  to  the  cWk  •of     S^ZT' 

^         "       **  ^  The  Kmo 

the  peace.    This  notice  merely  de9cribe9  n  road  lying      ,7^^^ 
between  two  tennini»  and  then  states,  as  the  purport  of 
the  order,  tlia^  4<S6  yards  of  such  road,  not  mentioning 
in  what  part,  wiU  hecome  uiuiecessary  and  are  to  be 
slopped     The  ride  must  therefore  be  absolute* 

Patiteson  J«  I  am  of  the  same  opinion,  though  I 
have  formed  it  with  reluctance,  and  was  inclined  to 
think  otherwise  till  my  attention  was  particularly  called 
to  the  sUtute  55  G.  3.  c.  68.  The  first  schedule  of  that 
statute' requiresi  where  a  road  is  to  be  stopped  up,  that 
the  notice  should  describe,  not  the  whole  road  by  its 

« 

termini,  but  the  part  which  is  to  be  stopped.  This 
notice  merely  specifies  a  certain  number  of  yards, 
without  atatuig  in  what  part  of  the  road  they  lie. 

Rule  absolute. 


Spiller  and  Another  against  Westlake.        TWj^ay, 

JprU  l9Ul. 

nPHIS  was  an  action  brought   by  the   plaintifis,  as  it » no  defence 
payees,  against  the  defendant  as  malcer,  of  a  pro-  J^/^^^"  ^^ 
missory  note  for  200/.,  bearing  date  the  5th  of  September  J**^*^J'J^® 
1829,  payable  on  the  2d  of  February  1830.     Plea,  the  J?"**^^  """•' 
general  issue.     At  the  trial  before  Taunton  J.,  at  the  had  agreed  to 

...         convey  an 

last  assizes  for  the  county  of  Somerset^  the  plaintiff  having  eitate  to  the 
proved  the  note,  it  was  contended  on  the  part  of  tlie  sideration  of  a 
defendant  that  there  was  no  consideration  for  the  note,  [h^^d^w^^ 
inasmuch  as  the  money  for  which  it  was  drawn  was,  by  J^d'to  ihe*^ 

maker,  (being 
the  &uin  mentioned  in  the  note),  and  of  a  further  sum  to  be  paid  at  a  future  day,  and  that 
such  eftCate  had  oeTer  been  conveyed. 

agreement, 
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1S81.  agreement,  to  be  paid  in  consideration  of  the  plaintiffs 
'—^  executini?  a  conveyance  of  a  certain  estate  to  the  de- 
^amu  fendant,  which  they  had  not  done.  The  agreement 
bore  the  same  date  with  the  note,  and  its  terms,  as 
to  this  matter,  were  to  the  following  effect  The 
plaintifis  in  consideration  of  200/.  to  them  then  paid 
or  secured  to  be  paid  by  the  defendant,- and  of  the 
further  sum  of  1140/.  to  be  paid  to  them  by  the  de- 
fendant on  the  2d  of  Febntary  then  next,  promised  to 
surrender  and  convey  to  the  defendant  an  estate  in  the 
agreement  described,  subject  to  two  mortgages  therein 
mentioned,  in  consideration  whereof  the  defendant 
agreed  to  pay  the  plaintifis  on  the  making  and  passing 
of  such  surrender  and  conveyance  the  said  sum  of 
114*0/.,  making,  with  the  sum  of  200/.  that  day  paid  or 
secured  to  be  paid  as  aforesaid,  the  full  consideration- 
money  agreed  to  be  paid  for  the  purchase  of  the 
estate.  The  note  in  question  was  given  to  secure  the 
200/.  A  dispute  having  arisen  between  the  plaintiffs 
and  the  mortgagee  as  to  the  precise  sum  due  to  the 
latter,  he  refused,  until  that  was  settled,  to  convey  the 
legal  estate,  and  the  plaintiffs  were  thereby  prevented 
from  assigning  the  legal  estate  to  the  defendant  on  the 
2d  of  February  (on  which  day  the  note  was  payable), 
and  informed  the  defendant  they  could  not  do  so.  The 
learned  Judge  overruled  the  objection,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
Verdict  having  been  found  for  the  plaintiffs, 

Merewether  Serjt.  now  moved  as  above,  and  con- 
tended that  according  to  Jones  v.  Barkley  (a),  Phillips 
v.  Fielding  (ft),  and  Glazebrook  v.  Woodraw  (c),  the  pay- 

(a)  Jhu^U  684.  {h)  2  H.  SL  1S3.  (c)  8  T.  R*  366. 

ment 
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inent  of  the  purchase-money  and  the  execution  and        ISSl. 
tender  of  the  conveyance  being  concurrent  acts,  the       ^ 
vendor  could  not  recover  the  purchase-money  without     ^J'^^'^ 
having  executed  the  conveyance,  or  offered  to  do  so. 
The  conveyance  of  the  estate  was  the  only  consideration 
for  the  note ;  and  that  consideration  having  failed,  the 
plaintiffs  were  not  entitled  to  recover.     If  the  plaintiffs 
had  paid  the  200/.  as  a  deposit,  they  might  now  have 
recovered'  it  back. 

Lord  Tenteroen  C.J.  Where,  by  one  and  the 
same  instrument,  a  sum  of  money  is  agreed  to  be  paid 
by  one  paity,  and  a  conveyance  of  an  estate  to  be  at  the 
same  time  executed  by  the  other,  the  payment  of  the 
money  and  the  execution  of  the  conveyance  may  very  pro- 
perly be  considered  concurrent  acts,  and  in  that  case  no 
action  can  be  maintained  by  the  vendor  to  recover  the 
money  until  he  executes  or  offers  to  execute  a  con- 
veyance; but  here  the  vendee  by  a  distinct  instrument 
agreed  to  pay  part  of  the  purchase-money  on  the  2d  of 
February.  I  can  see  no  reason  why  he  should  have  exe- 
cuted a  distinct  instrument  whereby  he  promised  to  pay 
a  part  of  the  purchase-money  on  a  particular  day,  unless 
it  was  intended  that  he  should  pay  the  money  on  that 
day  at  all  events.  In  the  cases  cited,  the  concurrent 
acts  were  stipulated  for  in  the  same  instrument  (a) :  here 
the  payment  of  the  200/.  (which  was  part  only  of  the 
purchase- money)  was  separately  provided  for. 

Littledale  J.  concurred. 

Parke  J.     I  incline  to  think  that  the  defence  to  this 
action  would  have  been  maintainable,  if  the  circumstances 

(a)  See  Mdggridge  t.  Joneh  14  East,  486.    5  Campb»  38. 

had 
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bad  been  such  that  the  defendant,  having^  paid  the  SOtf. 
as  a  deposit,  would  have  been  entitled  to  recover  it  bacfa^ 
bat  it  is  perfectly  dear  that  be  could  not  have  been  so 
entitled  as  lon{^  as  the  contract  renwined  open.  Noit 
here  the  contract  remained  open  at  the  time  when  the 
action  was  commenced,  for  the  plaintiffs  ajfreed  only  to 
convey  the  estate  subject  to  the  two  nftortgages.  They 
were  never  bound  to  convey  the  legal  estate  to  the  de* 
fendant,  but  merely  the  equity  of  redemption ;  and  that 
they  never  had  refused  to  convey.  There  can,  there* 
fore,  be  no  rule. 


Taunton  J.  concurred^ 


Rute  refused* 


Tunday, 
Jtpril  \9du 


The  King  against  The  Lord  Bishc^  of 

Gloucester. 


Tbcregistnn  HPHE  Attorney-General  moved  for  a  rule  to  shew 
were  authorised  cause  why  a  mandamus  should  not  issue  com- 
of  offi^^der  manding  the  Bishop  of  Gloucester  to  admit  Mr.  Ben^ 
hmnd'and'Mal)  J^''"'*  BofinoT  to  the  ofBce  of  deputy  registrar  of  that 

to  appoint  a 
deputy,  to  be 
**  approved  of 
and  allowed  by 
the  hiihop ;" 
who,  if  he 
should  not  ap- 

aliowtbedeputy  granting  to  them  jointly  and  separately  the  two  offices 

named  and  prv^      n        •      *      \  i  •  i*  o    ^\ 

poMdtobiin,      <>>    principal  registrars,   or  the   registrarship,    ot   the 

was  empowered 

to  nominate  another,  with  a  salary  payable  out  of  the  profits  of  the  registranhip.  The 
registrars  appointed  a  deputy,  subject  to  the  approbation  and  consent  of  ttie  bishop,  who  on 
being  informed  of  it.  answered  that  **  for  good  and  sufficient  reasons*'  he  disapproved  of  the 
party  nominated,  but  declined  specifying  his  reasons.     The  Court  refused  a  rule  nisi  far  a 

mandamus  to  the  bishop  to  admit/the  deputy. 

» 

diocese, 


diocese.     The  circumstances  were  as  follows :  — 

The  principal  registrars,  the  Rev.  Martin  Benson 
and  the  'Rev.  R.  F.  Halifax^  were  appointed  in  1784 
by  a  patent  under  the  hand  and  seal  of  the  then  bishop. 
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diocese^  to  bsTe,  hold^  and  enjoy  the  same  with  the       1R5L 
profits  thereoC  ^*  and  to  exercise  aod  execute  the  said     _    „ 
offices  by  themselves,  or  by  one  of  them,  or  by  a  suffi-       ofsifim 

/•    t  r    1  The  DiilNip  of 

cient  deputy  or  deputies  of  them,  or  one  of  them,  to  h^  Gioucstm. 
appointed  by  them  and  to  be  approved  of  and  allowed  by 
the  bishop ;''  and  providing  that  *^  in  case  die  said  princi* 
pals  should  not  either  of  them  by  themselves  execute  th^ 
office,  and  the  bishop  should  not  approve  of  and  allow 
the  deputy  by  them  or  one  of  them  named  and  proposed 
unto  him,  it  should  then  be  lawful  for  the  bishop  for  the 
time  being  to  nominate  and  authorize  a  sufficient  de- 
puty to  exercise  the  said  offices,  and  to  him  to  allot  the 
sum  of  80/.  a  year  clear  of  all  deductions  arising  out  of 
the  profits  c^  the  said  offices,  or  any  sum  not  exceeding 
that,  as  he  should  judge  meeL"  The  offices  were 
granted  to  the  two  registrars  for  their  natural  lives,  and 
that  of  the  longest  liver,  in  as  ample  manner  (except 
what  in  the  patent  was  excepted)  as  any  of  their  pre- 
decessors, some  of  whom  were  named,  had  held  the 
same.  The  patent  was  ratified  by  the  Dean  and 
Chapter. 

The  affidavits  stated,-  that  in  the  oldest  patent  in  the 
r^stry,  dated  1713,  the  clause  requiring  the  bishop's 
approbation,  and  authorizing  him  in  the  case  above 
mentioned  to  appoint  the  deputy,  did  not  occur,  and 
that  it  was  first  introduced  in  a  patent  of  1736. 

In  November  IBSO,  Mr.  Gardner^  the  then  deputy 
Registrar,  after  an  investigation  of  some  charges  against 
him,  resigned  his  office,  and  the  registrars,  by  an  in- 
strument under  their  hands  and  seals,  nominated, 
authorized,  and  deputed,  subject  to  the  approbation 
and  consent  of  the  bishop,  Benjamin  Bofinor,  Gentle- 
roan,  for  them  and  in  their  place,  names,  and  stead,  to 

do 
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1801.        Jq  nil  things  belonging  to  the  office  of  principal  regis- 
TIm  Kuo     ^^^^9  ^"^  to  receive  all  dues  for  their  use ;  promising 
HieJUbhapof  ^^  make  him  the  usual  allowances,  and  to  ratify  his 
GLovcnrsE^    lawfiilacts  in  the  premises.     It  did  not  appear  that  any 
dther  form  or  mode  of  appointment  was  customaryi  or 
that  any  thing  further  was  necessary,  except  the  appro- 
bation of  the  bishop,  and  an  authority  from  the  Arch- 
bishop of  Canierbufy  or  the  Master  of  the  Faculties  in 
London,  to  act  as  a  notary  public. 

Mr.  Gardner  resigned,  and  Mr.  Bonnor  consented  to 
become  deputy,  on  the  19th  of  November.  On  that  day 
the  registrars  informed  the  bishop  by  letter  of  the 
vacancy  in  the  office,  and  that  Mr.  Bonnor  had  been 
nominated  to  it,  subject  to  his  approbation;  and  they 
requested  to  know  his  sentiments  upon  the  subject 
The  appointment,  in  form  as  above  mentioned,  was 
made  out  on  the  2dd,  no  answer  having  at  that  time 
been  received.  On  tbe  23d,  the  bishop  wrote  from 
London^  acknowledging  the  letter  of  the  19th,  (which 
absence  from  town  had  prevented  his  answering  before,) 
and  requesting  to  see  the  registrars'  patent.  This  was 
sent,  and  at  the  same  time  a  letter  from  the  registrars 
informing  the  bishop  of  the  a{>poiniment  made  on  the 
23d.  On  receiving  these  communications  {November 
25th)  the  bishop  immediately  retui^ned  for  answer:  — 
**  I  lose  no  time  in  acquainting  you  that  for  good  and 
sufficient  reasons  I  decidedly  disapprove  of  Mr.  Ben-^ 
jamin  Bonnor  holding  the  situation  of  deputy  registrar 
of  my  diocese."  And,  in  reply  to  a  second  letter  from 
Mr.  Halifax  on  the  subject  of  the  appointment,  he 
wrote,  *^  As  you  tell  me  that  the  appointment  of  a 
deputy  registrar  is  a  point  at  issue  l)etween  us,  it  will 
be  right  to  avoid  making  any  further  mention  of  it  at 

present^ 
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,  •  .»  ».it  If  »•  •! 

present,  except  to' say, 'that  I' by  no  means  impeach        1831. 
your  motives  and  those  of  your  colleague  in  your  pro-  ' 

ceedinss,  or  in  your  choice  of  Mr.  Bonnor^  and  I  trust  '     agamu 

.        .  /'  .,  .  TheBiAopof 

you  will  give  me  credit  for  being  actuated  only  by  feel-    Gloucutir. 

ings  of  duty  in  giving  my  negation  <o  that  appoints 

ment."     Mr.  Halifax  wrote  two  other  letters,  in  the 

last  of  w*hich  {December  7th)  he  gave  some  account  of 

the  changes  which  led  to  Mr.  Gardner's  resignation. 

The  bishop,  in  reply,  expressed  his  surprise  that  such 

a  statement  should  be  made  to  him  for  the  first  time 

after  the  investigation  was  closed  and  the  office  vacated, 

i^'ti  '^  ■'•■<{  • 

and  he  'declined  'then  entering  into  any  examination  of 

that  case/   He'  added,  '^  I  cannot  see'  the  use  or  the 

-  t       •       »  t 

propriety  of  oiir  reverting  to  the  subject  oiMx.  Bonnor. 
Had  you  waited  even  for  a  single  day  after  I  had  seen 
the  copy  of  Uie' patent,  I  might  perhaps  have  been  able 
to  satisfy  you  and  Mr.  Bensmi  upon  the  grounds  of  my 
opinion  relative  to  your  nomination.  As  things  now 
stand,  you  must  perceive  that  you  and  your  colleague 

have  no  right  to  call  upon  me  to  state  my  reasons  for 

«  •        • 

the  exercise  of  my  discretion.  I  have* not  made  the 
least  charge,  reflection,  or  insinuation  against  the  cha« 
racter  of  any  person,  and,  consequently,  I  have  nothing 
to  explain.^  The  registrars  afterwards  made  a '  formal 
request  to  the  bishop,  that  he  would  approve  the  no- 
mination or  assign  reasons  for  refusing.  He  declined 
to  do  either,  but  offered,  if  the  appointment  made  with- 
out  his  consent  were  withdrawn,  legal  proceedings  aban- 
doned,  and  an  explicit  admission  given  of  his  right  of 
approving  or  rejecting,  to  take  the  subject  into  further 
consideration  on  a  new  appointment  of  Mr.  Bonnor^ 
and  to-state  such  obiections  as  he  miirht  then  still  retain. 
'  This,  however,  was  not  agreed  to.  Mr.  Bonnor  himself 
Vol.  II.  M  addressed 
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183  L        addressed  two  letters  to  the  bishop,  who  returned  answers 
jj^  j^^^       to  a  similar  effect  with  those  given  to  the  registrars; 
"b'u**    f  observing  in  one  of  them,  that  he  might  have  expressed 
Gmucutka.    himself  more  fully  on  the  subject  if  he  had  not  heard 
that  legal  proceedings  were  contemplated,  which  ren- 
dered any  further  discussion  improper.     There  were 
numerous  affidavits  of  Mr.  Bonnor's  good  character  and 
fitness  for  the  office. 

The  Attomey-General  referred  to  the  several  passages 
of  the  correspondence  above  stated,  and  contended  that 
the  bishop,  though  authorized  to  enquire  into  the  fitness 
of  the  party  nominated  to  be  deputy  registrar,  and  to 
decide  upon  the  result  of  such  enquiry,  was  not  em- 
powered to  give  an  absolute  negative  to  the  ap}K>iniment 
without  adducing  any  reason^  as  he  had  claimed  to 
do  here.  [Lord  Tenterden  C.J.  Is  there  any  autho- 
rity for  saying,  that  in  such  a  case  as  this  we  can  call 
upon  the  bishop  to  allege  his  reasons  ?J  In  Rex  v. 
The  Bishop  of  London  (a),  where  the  bishop  had  stated, 
as  his  ground  for  refusing  to  license  a  lecturer,  that  he 
did  not  approve  of  the  gentleman  appointed  as  a  fit 
person,  the  Court  granted  a  rule  nisi  for  a  mandamus. 
[Lord  Tenierden  C.  J.  But  it  was  ultimately  discharged.] 
The  Court,  at  least,  thought  the  question  a  fit  one  for 
some  enquiry.  This  is  an  office  in  which  the  administra- 
tion of  justice  is  concerned.  *  The  registrars  are  answer- 
able for  their  deputy  ;  the  appointment,  therefore,  ought 
not  to  be  placed  absolutely  in  the  hands  of  the  bishop,  as 
it  would  be  if  he  could  exercise  the  power  now  claimed. 
[Lord  Tenterden  C.  J.    He  has  made  no  appointment. 

(a)  l3Sait,4l9. 

The 
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The   registrars  may  still    nominate    another   deputy.        ISSl. 
Parke  J.  There  is  no  mode  of  forcing  a  person  who  has        — *— - 

The  Kino 

a  discretionary  power,  to  exercise  his  discretion  in  a  par-        a^aifnt 

.      ,  ,      X    .  .  11111  The  Bishop  of 

ticular  manner.j    It  is  a  question  whether  he  has  that     Gloucutib. 
power.     The  clause  requiring  the  bishop's  approbation 
does  not  appear  in  patents  earlier  than  1736. 

Lord  Tenterden  C.  J.  The  authority  given  to  the 
r^strars  by  this  patent,  is,   to  exercise  the  office  by  • 

themselves  or  one  of  them,  or  by  a  sufficient  deputy  or 
deputies  *^  to  be  appointed  by  them,  and  to  be  approved 
of  and  allowed  by  the  bishop."  In  this  case  he  dis- 
approves of  the  appointment,  and  he  distinctly  states 
that  he  has  good  and  sufficient  reasons  for  so  doing.  It 
is  true,  he  says  he  has  made  no  charge,  reflection,  or 
insinuation  against  any  person's  character :  but  he  may 
have  reasons  sufficient  to  determine  his  judgment,  with- 
out feeling  called  upon  to  throw  out  imputations.  He 
has,  by  law,  the  power  of  approving  or  disapproving, 
and  we  cannot  call  upon  him  to  exercise  it  in  one  par- 
ticular way  or  another. 

LiTTLEDALE  J.  I  think  the  rule  ought  not  to  be 
granted.  Suppose  a  mandamus  went,  and  the  bishop 
made  a  return  assigning  reasons  which  he,  in  his  dis- 
cretion, thought  sufficient,  but  which  we  thought  other- 
wise; what  course  could  we  take? 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused. 


M  2 
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18S1. 


2>«»%»  Harris  against  Drewe. 

The  right  to  Mt    T^ECLARATION  stated,  that  the  plaintiff  was  pos- 

in  a  pew  may       Jl-/ 

be  apportioned;  sessed  of  a  iTiessuage  with  the  appurtenances,  situ- 

•nd,  therefore,  .       ,  •  i       r  t^         »         •        i  r  r. 

where  by  a  &te  in  the  porish  of  Keynsfiam  in  the  county  ot  Somerset^ 

ing?  *^*ihi^A.  ^^^  therein  inhabited  and  dwelt  .with  his  family,  and  by  ' 

himsY pe^  *°  reason  thereof  had,  and  still  of  right^pught  to  have,  for  ' 

appropriated  to  himself  and  family  inhabiting  the  said  messuage,  &c.  the 

rish  church  in  uge  and  benefit.  oF  a  certain  pew  in  the  parish  church  of,> 

respect  of  his  *^  * 

dwelling.  Keyusham  aforesaid,  to  sit,  stand,  or  kneel  in,  to  hear  and 

house  ;**  a  pew 

was  granted  to  perform  divine  service ;  yet  the  defendant,  well  knowing 

family  for  ever,  the  premises,  &c,  witliout  the  leave  and  licence  of  the  ' 

and occupien"  plaintiff,  pulled  down  and  prostrated  a  part  of  the  pew, 

dwe^uijc'-^  and  inclosed  and  separated  a   part  from  the  residue 

^1?"?'  «°^  thereof,  and  kept  and  continued  the  same  so  inclosed, 

the  dweUing-  '  r  ' 

house  was  after-  &c.     Plea,  not  guiltv.     At  the  trial  before  Taunton  J.  * 

wards  divided 

into  two:  Held,  at  the  last  assizes  for  the  county  of  Somerset,  the  follow- 
that  the  occu> 

pier  of  one  of  ing  appeared  to  be  the  facts  of  the  case :  —  By  a  faculty 

stituting  a  very  ffom  the   Bishop  of  Bath  and    Wells  dated  1765,  re- 

the  original  citing  *'  that  John  Emay  was  possessed  of  a  messuage 

^re^ri^tilT^  or  dwelling-house  in  Keynsliam^  formerly  called  The  Old 

the  pew;  and  Lamb  and  Lark  public-house,  and  that  he  had  no  seat 

in  virtue  thereof  ^  ' 

might  maintain    to  which  he  had  a  legal  title,  and  had  applied  to  have  a 

an  action 

against  a  pew  in  the  church  appropriated  to  him  in  respect  of 

such  messuage  or  dwelling-house,  to  be  used  by  him  and 
his  family  for  ever,  and  the  successive  owners  and  occu- 
piers of  the  same,"  the  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  owners  and  occupiers 
of  the  said  messuage,  exclusive  of  all  other  persons* 
Emery,  and  several  persons  who  had  occupied  the  dwell- 
ing- 
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in^house  under  hiniy  had  from  time  to  time  used  the  pew,       18S1. 
which  was  one  capable  of  holding  thirty  persons.     The       "^ 
plaintiff  Harris  having  purchased  the  premises  of  Emen/s       asiainu 
.daughter,  had  let  the  old  dwelling-house  to  one  Taylor j 
who  occupied  it  at  the  time  when  the  defendants,  who 
were  churchwardens,  committed,  the  act  complained  of 
in  the  declaration,  by  dividing  the  pew  into  two.     The 
plaintiff  himself  lived  in  a  house  adjoining  that  formerly 
occupied  by  Emery.    It  had  at  one  time  been  a  sum- 
mer-house and  afterwards  a  stable  attached  to  the  old 
house,   but  was   converted  by  Mrs.  Emery^   after  the 
death  of  her  husband,  into  a  shop,  in  which  she  carried 
on  business.   Just  before  the  plaintiff  came  to  live  there, 
a  room  over  the  kitchen,  and  which  was  part  of  the 
.old  dwelling-house,  was  laid  into  this  building;  and  in 
the  new  dwelling-house,  thus  composed,   the  plaintiff 
lived  at  the  time  when  the  act  complained  of  was  done 
by  the  defendant.     It  was  objected  on  the  part  of  the 
defendant,   that  as   the  plaintiff  did  not  inhabit  and 
dwell  with  his  family  in  the  ancient  messuage  in  respect 
of  which  the  pew  was  granted,  he  was  not  entitled  to 
recover:  but  the  learned  Judge  thought,  that  as  the 
plaintiff  occupied   part  of  the  old  house,   which   had 
been  laid  into  the  new  one,  the  right  of  the  pew,  like  a 
right  of  common  of  pasture  (a),  might  be  apportioned, 
.and  that  the  plaintiff,  having   some  right  which  had 
been  invaded  bv  the  defendants,   was  entitled  to  re- 
cover;  and  he  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  but  reserveil  liberty   to  the  defendant  to 
move  to  enter  a  nonsuit. 

{a)  WU^$  Cate,  8  Rtp.  156.     Tyringham  Que^  4  Bep.  56,  y^ 

M  8  Merely 
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1831  •  Merewether  Serjt.  now  moved  accordingly.    The  mes- 

suBge  in  respect  of  which  the  pew  was  granted  was 

HARRIii 

ttzttinu  not  inhabited  by  the  plaintiff,  but  by  Taylor^  who  was 
entitled  to  the  pew,  if  any  body  could  claim  the  ex- 
clusive possession  of  it  against  the  churchwardens. 
There  is  no  instance  where  a  person  has  been  held 
entided  to  enjoy  a  pew  annexed  to  a  messuage,  by 
reason  of  his  occupation  of  only  a  small  part  of  that 
messuage;  it  would  be  most  unreasonable  that  a  party, 
by  holding  only  a  single  room,  should  be  entitled  to 
the  enjoyment  of  a  pew  capable  of  containing  a  large 
number  of  persons.  The  pew  was  annexed  to  the 
dweUing*house,  to  which  the  summer-house  was  only 
an  outhouse  or  appurtenance;  and  the  occupation  of 
the  room  over  the  kitchen  could  make  no  material  alter- 
ation in  the  case.  Many  doubts  and  disputes  would  be 
the  consequence  of  making  such  nice  distinctions;  for 
the  house  might  be  divided  among  numerous  occupiers. 
The  real  question  was,  who  was  the  substantial  occupier 
of  the  house,  and  as  such  entitled  to  the  pew  ? 

Lord  Tenterden  C.  J.  I  am  of  opinion  the  verdict 
was  right  It  appears  that  in  1765  a  faculty  was  granted 
by  the  Bishop  of  Bath  and  Wells  to  John  Emery,  and 
the  owners  and  occupiers  of  a  messuage  or  dwelling- 
house  of  which  the  summer-house  in  question  was  part. 
The  plaintiff  was  the  owner  of  the  whole  messuage,  and 
the  occupier  of  the  summer-house,  and  of  one  room 
which  wa§  part  of  the  old  dwelling-house.  The  faculty 
gave  a  right  to  the  several  persons  who  should  be  occu- 
piers of  the  messuage  to  use  the  pew.  If  those  persons 
should  become  too  numerous  to  use  the  pew  conve- 
niently, 
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niently,  and  should  disagree,  they  must  settle  their  dif-       1831. 
ferences  among  themselves.     The  churchwardens,  who 

XlARlilS 

derived  their  authority  from  the  ordinary,  were  mere       a^niiui 
wrongdoers. 

LiTTLEDALE  J.  I  am  oF  the  same  opinion.  The 
plaintiff  having  a  right  by  the  faculty  to  use  the  pew, 
the  churchwardens  had  no  right  to  interfere  as  they 
did,  and  were  wrongdoers.  It  may  certainly  happen, 
in  consequence  of  a  house  being  subdivided,  that  three 
or  four  families  may  become  entitled  to  use  a  pew  be- 
longing to  the  original  messuage,  and  they  may  require 
more  accommodation;  and  a  question  may  arise  how 
many  persons  are  entitled  to  use  the  pew  in  respect  of 
each  of  the  subdivisions.  That  is,  however,  a  matter  to 
be  settled  among  the  respective  owners.  The  right  to 
enjoy  the  pew  was  annexed  to  the  old  dwelling-house 
altogether.  The  plaintiff  lives  in  a  part  of  that  house; 
he,  therefore,  has  some  right  to  enjoy  the  pew,  and 
may  maintain  an  action  in  respect  of  it. 

Parke  J.  The  verdict  was  right.  The  church- 
wardens bad  no  right  to  interfere  with  persons  deriving 
title  through  a  faculty  granted  by  the  bishop.  The 
whole  of  the  premises  belonged  to  the  plaintiff,  and 
part  of  the  ancient  dwelling-house  was  occupied  by 
him.  The  right  to  sit  in  the  pew  belonged  to  those 
who  occupied  the  ancient  dwelling-house,  which  has 
since  been  converted  into  two.  The  case  must  be 
considered  in  the  same  light  as  if  the  ancient  house 
was  occupied  by  tw6  families.  In  that  case  all  the 
members  of  the  two  families  would  have  a  right  to  use 
the  pew ;  and  if  they  became  too  numerous  to  use  it 

M  4  convc- 
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1831.       conveniently,  they  must,  by  some  agreement  among 
— — "       themselves,  settle  the  mode  of  eDJoying  it.     A  wrong- 

Harkis  ■         .  '  .  "    1      o  o  , 

aiiflinst       doer  has  no  right  to  interfere.     Here  the  defendants 
were  wrongdoers.  ^ 

Taunton  J.  The  right  of  sitting  in .  an .  allotted 
space  of  the  church  may  be  compared  to  a  right  of 
common  of  pasture,  which  may  be  apportioned.  •  If  a . 

• 

person  seised  of  a  messuage  and  forty  acres  of  land, 
having  a  prescriptive  right  of  common  on  a  waste  for 
all  commonable  cattle  levant  and  couchant  upon  the 
messuage  and  forty  acres,  as  to  the  said  messuage  and 
forty  acres  appertaining,  make  a  feoffment  to  another  of 
five  acres  of  that  land,  the  common  Is  severable,  because 
the  prescription  to  have  common  on  the  land  in  which,  &c. 
for  the  cattle  levant  and  couchant  on  the  land  to  which, 
&c.  extends  to  the  whole  and  every  parcel.  So,  in  this 
case,  by  the  faculty,  the  pew  was  granted  to  John  Emery 
and  his  family  for  ever,  and  the  occupiers  of  the  messuage 
called  The  Lamb  and  Lark,  The  right,  therefore,  to 
use  the  pew  attached  to  the  occupier  of  every  part  and 
parcel  of  that  messuage.  Here,  it  having  been  proved 
that  the  plaintiff  had  taken  a  part  of  the  ancient  dwelling- 
house  into  the  new  one,  some  part  of  the  right  which 
appertained  to  the  ancient  dwelling-house  also. attached 
to  the  new  one.  The  churchwardens  were  clearly  wrong- 
doers. They  were  only  the  officers  of  the  ordinary ; 
and  here  the  ordinary  is  precluded  by  the  act  of  his 
predecessor. 

Rule  refused. 
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Curtis  and  Sarah  his  Wife  against  Drink-    ^^y* 

^  Jpnl  19th. 

WATER. 

^^HIS  was  an  action  against  the  proprietor  of  a  stage*  l"  f"  •^tion 
coach  employed  in  carrying  passengera  from  Oxford  proprietor  for 

■r  •  1  n  rr»i  1       1  nCgUgCnce,  It 

to  Leamington  in  the  county  of  Warxick.    The  declar*  appeared  that 

ation  stated,  that  the  defendant  received  the  P'*^''^^  ^^^^^^^to 
Sarah  upon  his  coach  as  a  passenger  from  Oxford  to  ^e  county  of 
Leamington  for  a  certain  reward,  and  by  reason  thereof  ^'jntiffbJSlme 
ought  carefully  to  have  conveyed  her ;  but  that  he,  not  •"  ouulde  pas- 
regarding  his  duty,  conducted  himself  so  negligently  and  ^^^  ^^^  ^** 

,  ,  C7   o        rf  luggage  on  the 

unskilfully  in  that  behalf,  that,  by  the  negligence,  un-  roof  of  the 

coach,  and  no 

skilfulness,  and  default  of  one  Hemings^  his  servant,  the  iron  railing  be- 
plaintiiF  Sarah  was  thrown  off  the  coach,  and  greatly  gage  and  the  * 
bruised,  &c.,  and  became  sick,  and  remained  so  from  |[||a^hatUie 
thence  hitherto,  during  all  which  time  st^  sufiered  great  jJjU^*^^"* 
pain  and  anguish.     The  second  count  stated  the  injury  {*•'  ^^^^  *°  ***• 

^  o  -  luggage,  wa*, 

to  have  arisen  from  the  negligence  of  the  defendant,  by  a  sudden 

jolt,  thrown 

Plea,  not  guilty.   At  the  trial  before  Lord  LyndhurU  C.  B.  from  the  coach, 
at  the  last  assizes  tor  the  county  of  Wartmcky  it  ap-*  thereby  broken 
peared  that  the  plaintiff  Sarah  Curtis  took  her  seat,  as  of  q^,  ^m 
an  outside  passenger,  on  the  back  part  of  the  coach,  gomrum  "to  be 
having  both  her  hands  occupied  so  as  to  prevent  her  ^"™'*  s  *>"*  **• 

"  ^  r-  fore  she  was 

holding  by  the  iron  railing  on  the  roofl     It  appeared  fully  recovered 

the  county  of 
W.,  where  further  medical  attendance  became  necessary,  and  expense  was  conscquenUj 
incurred.  The  learned  Judge  directed  the  jury  to  find  for  the  plaintiffs,  if  they  were  of 
opinion  that  the  injury  sustained  was  occasioned  by  the  uegligenoe  of  the  defendanti 
The  jury  found  for  the  plaintiff*;  and  stated  that  they  so  found  on  account  of  the  im* 
proper  construction  of  the  coach,  and  of  the  luggage  being  on  the  seat:  Held,  that  the 
case  was  properly  submitted  to  the  jury,  and  that  the  facts  found  specially  by  them 
amounted  to  negligence  in  the  defendant : 

Held  also,  that  the  inconvenience  suffered,  and  expense  incurred,  by  the  plaintiff*  in 
the  county  of  W;  was  materinl  etidenee  of  a  matter  in  iuve  arising  there,  within  the  mean- 
ing of  the  undertaking  given  by  the  pUintiff*,  in  answer  to  a  motion  to  change  the  venue. 

further. 
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1831.  further,  that  there  was  a  considerable  quantity  of  lug- 
""^^  gage  upon  the  roof  of  the  coach ;  that  there  was  no  iron 
agoUtt  railing  between  the  luggage  and  passengers:  and  that 
the  plaintiff,  Sarah  Curtis,  being  so  seated  on  the  back 
of  the  coach,  with  her  back  to  the  luggage,  was  by 
a  sudden  jerk  thrown  from  the  coach  in  a  street  in 
Oxford,  and  had  her  leg  broken.  Several  witnesses 
proved  that  the  plaintiff  had  repeatedly  said  the  acci- 
dent was  not  owing  to  any  fault  of  the  coachman,  but 
to  the  fact  of  her  having  both  her  hands  full,  so  as 
to  prevent  her  holding  by  the  iron  when  the  jolt  took 
place.  The  plaintiff  remained  at  Oxford  a  consider- 
able time ;  but  before  she  fully  recovered  she  removed 
to  Leamington.  When  she  arrived  there,  there  was 
considerable  inflammation  in  her  leg,  which  was  attri- 
buted to  the  journey ;  and  she  was  attended  there  by 
a  medical  man.  The  venue  having  been  originally  laid 
in  the  county  of  Warwick,  the  defendant  obtained  a 
rule  to  change  it  to  Oxfordshire ;  which  rule  was  dis- 
charged upon  the  plaintiffs  undertaking  to  give  mate- 
rial evidence  of  some  matter  in  issue  arising  in  the 
county  of  Warwick,  It  was  contended  on  the  part  of 
the  defendant,  that  the  plaintiffs  had  not  satisfied  this 
undertaking,  inasmuch  as  the  pain  suffered  by  the  plain- 
tiff Sarah  in  Warwickshire,  and  the  consequent  expense 
there  incurred,  were  referable  to  the  journey,  which  she 
undertook  too  soon,  and  not  to  the  wrongful  act  of  the 
defendant.  The  learned  Judge  was  of  opinion,  that 
the  proof  of  inconvenience  suffered,  and  expense  in- 
curred at  LeamitigtoTi,  was  evidence  sufficient  to  satisfy 
the  undertaking;  but  he  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  jury  should 
find  for  the  plaintiff;  and  he  directed  them  so  to  find, 

if 
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if  they  were  of  opinion  that  the  injury  sustained  was       1831. 
occasioned  by  the  negligence  of  the  defendant  or  his 
servanL     The  jury  found  for  the  plaintiff;  and  stated       agnhui 
that  they  so  found,  on  account  of  the  improper  con- 
struction of  the  coach,  and  of  the  luggage  being  on 
die  seat. 


Govlbum  Serjt  now  moved  for  a  nonsuit  or  new  trial, 
•od  he  contended  that  there  was  no  material  evidence  of 
any  matter  in  issue  arising  in  the  county  of  Warwick. 
Hie  matter  in  issue  was,  whether  the  plaintifis  had  sus- 
tained any  damage,  the  consequence  of  a  wrongful  act 
of  the  defendant     The  plaintiffs,  therefore,  proved  the 
whole  issue  by  shewing  a  wrongful  act  of  the  defendant, 
and  a  consequent  inconvenience  and  expense  sustained  by 
the  plaintiff  in  Oxfordshire.     The  inconvenience  suffered 
and  expense  incurred  in  Warmickskircy  were  attributable, 
not  to  the  wrongful  act  of  the  defendant,  but  to  the  im- 
prudent conduct  of  Sarah  Curtis^  the  plaintiff,  in  having 
moved  too  soon.     Secondly,  he  submitted  that  the  ver- 
dict was  not  founded  upon  the  negligence  of  the  defend- 
ant, but  upon  the  improper  construction  of  the  coach, 
whereas  the  declaration  only  charged  the  defendant  with 
negligence.     And  he  also  contended,  that  the  learned 
Judge  ought  to  have  left  it  to  the  jury  to  say,  whether 
the  plaintiff  had  not  brought  the  accident  upon  herself 
by  her  own  negligence  and  want  of  caution ;  and  that  if 
so,  the  defendant  was  not  liable. 

Lord  Tenterden  C.  J.  I  am  of  opinion  there  should 
be  no  rule.  The  accident  occurred  in  Oxfordshire.  The 
person  who  sustained  the  injury,  after  having  remained 
there  some  time,  goes  to  her  own  home  in  Warwickshire^ 

and 
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and  there  requires  medical  attendance,  which  she  would 
not  have  required  if  she  had  not  been  thrown  from  the 
defendant's  coach  by  the  negligence  or  uniskilfuiness  of 
the  defendant  or  his  servant.     The  inconvenience  su& 
fered   and  expense  incurred  in   Warwickshire  were  a 
damage  to  the  plaintiff,  the  consequence  of  a  wrongful 
act  of  the  defendant;  and  there  was,  therefore,  a  matter 
in  issue  arising  in  the  county  of  fVarwick  within  the 
meaning  of  the  undertaking.    As  to  the  other  ground^ 
I  think  the  direction  of  the  learned  Judge,  was  perfecli v  * 
right;   for  the  malconstruction  of  the  coach,  or  mJr^ 
proper  position  of  the  luggage,  would  be  negligence*  m   ^ 
the  defendant  or  his  servants. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


Wednetdajf, 
j1prU20ih, 


T.  Worth  and  W.  Swannell  against  F.  J.  Budd, 

J.  Paine,  and  J.  Odell. 


^PRESPASS  for  breaking  and  entering  a  messuage  of 
the  p]ainti£&,  taking  their  goods,  &c.  Plea,  not 
guilty.  At  the  trial  before  GaseUe  J.,  at  the  last  assizes 
for  the  county  of  Bedford^  the  following  appeared  to  be 
the  facts  of  the  case :  —  The  plaintiffs  claimed  under  an 
assignment  bearing  date  the  7th  of  January  18S0,  made 

lome  few  in- 

stances  after,  purchased  cattle  with  a  view  to  re-sale,  and  not  for  the  purpose  of  bis  farm.  A 
commission  of  bankrupt  having  issued  against  him  after  September  1825,  it  was  held,  in  an 
action  brought  to  try  the  validity  of  the  commission,  that  the  acts  of  buying  before  that 
period  were  evidence  to  explain  the  quality  of  the  subsequent  acts. 

llie  forty-fourth  section  of  the  6  G.  4.  c.  15.  does  not  entitle  assignees  of  a  bankrupt,  and 
persons  acting  in  their  aid,  to  double  costs  on  a  verdict  found  for  them  in  an  action  for 
things  done  in  pursuance  of  the  statute. 

by 


A  farmer  and 
grasier  had 
frequently, 
before  Sep-' 
tember  18S5, 
when  the  new 
bankrupt  act 
6  G.  4.  c.  16. 
came  into  oper- 
ation, and  in 
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by  Joseph  Swanhellj  a  batikrUpt,*to  them,'  of  his  farming        1831. 
stock,  crops,  and  utensils,'  h'opsehold  and  other  furniture,       — — 

WoETlt 

and  all  otl^er^his  personal  estate  and- effects,  &c.     The        agamsi 
plwitifis  took  possession  on  the  ISth  of  January  of  the 
bankrupt's  house  (which  was  leasehold  for  years),  and 
of  the  other  property.     On  the  2dd  o(  January  ISSO  a 
commission  of  bankrupt  issued  against  Swannell^  and 
a  provisional  assigl)ment'wa^  executed  to  the  'ddendant 
Odellj  who  entered :  but  that  commission  Was*  super* 
.  seded ;  and  oh  ^thV  29th  of  January'  a  new'  cdmmission 
issued,  founded'on  an  act  of  bankruptcy  committM  before 
January  1830,*  and' under  that  Budd  and  Paine  were  ap-> 
pointed  assignees,  and 'Oif//  acted  as  the  messenger.' 
On  the  27th  of  March  the  bankrupt's  goods  were  sold 
under  the  authority  of  the  first  two  defendants  acting 
under  that  commission.   >The  evidence  as  to  the  trading 
was,  that  Sinann^i/,  the  -  bankrupt,  had  for  many  yeara* 
been  a  farmer  and  grazier,  and  that  in  numerous  in- 
stances befbre  September  1825,  when  the  statute  6'G.  4. 
c  16.  took  effect,  he  had  bought  cattle,  not  for  the  mere 
purpose  of  feeding  them  on  his  farm,  but  for  sale ;  and 
that  he  had  immediately  s6ld  them  at  a  profit     This 
evidence  was  objected  to,  on  the  ground  that  acts  of 
trading  before  the  statute  were  not  admissible.     It  was 
proved  further,  that  the  bankrupt,  in  three  or  four  in- 
stances after  the  passing  of  the  statute,'  had  purchased 
cattle,  not  for  the  purposes  of  his  farm,  but  for  sale, 
and' which  he  had  sold  again  in  Smithfield  market.     It 
was  cont^ded,  that  the  plaintiffs  were  at  all  events  en- 
titled to* noifbinal  .damages  for  the  trespass  committed  by 
the  defendants  in  entering  the  house  before  the  second  ' 
commission  issued.     Upon  this  point  the  learned  Judge 
reserved  liberty  to  the  defendants  to  move  to  enter  a 
^  nonsuit. 


fiuOD. 
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1831.  nonsuit  As  to  the  other  point,  he  told  the  jury  that 
*~~  the  tradinir  by  the  bankrupt  before  the  6  G.  4.  c.  16. 
agahui  took  effect,  was  not  of  itself  sufficient  to  support  the 
commission,  but  that  he  thought  it  was  evidence  for  them 
to  consider,  in  explanation  of  the  acts  of  trading  sub- 
sequent to  the  statute ;  the  question  for  their  consider- 
ation being,  whether  the  purchases  of  cattle  aiter  the 
statute  were  made  in  order  to  carry  on  the  farming 
business,  or  for  a  purpose  wholly  unconnected  with  the 
farm,  viz.  that  of  selling  again  with  a  view  to  profit  If 
they  thought  the  purchases  were  made  with  the  latter 
object,  then  there  was  a  sufficient  trading  to  support  the 
commission,  and  they  ought  to  find  for  the  defendants. 
The  jury  having  found  for  the  defendants, 

Storks  Serjt.  now  moved  to  enter  a  verdict  for  the 
plaintiffs  for  nominal  damages,  on  the  ground  that  the 
plaintiffs  were  at  all  events  entitled  to  recover  some- 
thing ;  because  the  first  trespass  committed  by  the  defend- 
ants was  before  the  issuing  of  the  second  commission, 
and  the  first  commission,  having  been  superseded,  was 
null  and  void.  And  for  a  new  trial,  on  the  ground, 
first,  that  evidence  of  the  acts  of  buying  and  selling 
before  the  passing  of  the  last  bankrupt  act,  6  G.  4.  c.  16., 
ought  not  to  have  been  received,  because  a  trading  be- 
fore that  statute  would  not  support  a  commission  sued 
out  afterwards,  Swiees  v.  Ellison  (a) ;  and,  secondly, 
that  assuming  such  evidence  to  have  been  admissible,  it 
ought  to  have  stated  in  distinct  terms  to  the  jury  that 
their  verdict  was  not  to  be  founded  solely  on  the  trading 
before  September  ]  825. 

(fl)  9  J9.  {•  C.  750. 

Lord 
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Lord  Tenterden  C.J.  I  am  of  opinion  that  the  acts  '18SK 
of  trading  before  the  statute  6  G.  4.  c.  16.  came  into  oper- 
ation  were  properly  received  in  evidence ;  not  because  ^gahiu 
they  were  proof  of  a  trading  before  the  statute  which 
ccHild  support  the  commission  issued  afterwards,  but 
because  they  were  proof  of  a  trading  after  the  statute. 
The  acts  of  trading  before  the  statute  were  undoubtedly 
evidence  to  the  extent  of  shewing  that  he  had  begun  to 
trade  before  the  statute ;  and  then  the  acts  proved  after 
the  statute  shew  that  the  trading,  which  had  begun 
before,  continued  subsequendy.  I  think  it  was  not 
necessary  for  the  Judge,  in  his  direction  to  the  jury,  to 
distinguish  more  precisely  than  he  did  between  the  first 
and  the  latter  acts  of  trading,  and  that  his  doing  so 
would  only  have  had  the  effect  of  confusing  the  jury. 
As  to  the  other  point,  the  plaintiffs  are  not  entitled  to 
recover  nominal  damages.  The  proof  of  a  valid  com- 
mission founded  on  an  act  of  bankruptcy  prior  to  the 
first  entry  of  the  defendants,  shews,  not  that  the  as- 
signees were  justified  under  the  first  commission  in  what 
they  did,  but  that  the  plaintiffs  are  not  in  a  condition  to 
say,  that  at  the  time  when  the  alleged  trespass  was  com- 

« 

mitted,  they  bad  any  cause  of  complaint  ' 

Littledale  J.  I  am  of  the  same  opinion  on  both 
points.  The  acts  of  trading  prior  to  the  statute  were 
evidence  to  shew  quo  animo  the  other  acts  were  done. 
I  rather  doubted  whether  the  Judge  ought  not  to  have 
told  the  jury,  in  express  terms,  that  the  acts  of  trading 
before  the  statute  ought  not  to  have  been  made  the 
foundation  of  their  verdict ;  but,  on  the  whole,  I  think 
the  distinction  was  sufiiciently  pointed  out. 

Parke 
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1831.  Parke  X    I  am  of  the  sairie  opinion.  '  The  plainti£& 

were  not  entitled  to  nominal  damages  on  the  ground 

oMoinu  that  the  defendants  first  entered  by\irtue  of  the  super- 
seded commission,  because,  though  ^that  'cominission  was 
of  no  effect,  and  therefore  no  justification  to  those  who 
entered  under  it,  the  plaintiffs'  right  of  action  fails ;  for 
the  house,  being  leasehold,  vested  in  the  assignees  under 
the  valid  commission,  by  relation,  from  the  time  of  the 
act  of  bankruptcy,  and  the  plaintiffs  cannot  sue  those 
assignees,  and  the  persons  claiming  under  them,  for  tres- 
passes  subsequent  to  that  act.  The  other  question  is,' 
whether  the  acts  of  trading,  prior  to  the  passing  of  the 
Statute  6  G. 4.  c.  16.,  were  admissible  in  evidence;  and 
if  they  were,  whether  the  Judge,  in  his  address  to  the 
jury,  ought  to  have  distinguished  between*  tboise  which 
were  prior,  and  those  which  were  subsequent,  to  the 
Statute.  Now,  the  acts  of  trading  before 'the  statute 
were  admissible  to  prove  that  there  was  a  trading' at 
that  time  by  the  bankrupt,  and  so  to  explain  the  acts 
subsequent  to  the  statute,  and  to  shew  that  they  were  a 
part  of  one  continued  trading;  and  if  the  bankrupt 
continued  to  trade  after  the  new  act  of  parliament,  he 
would  be  a  trader  within  its  meaning.  The  evidence 
being  admissible,  I  think  that  no  objection  can  be  taken 
to  the  manner  in  which  it  appeals  that  the  learned 
Judge  left  the  case  to  the  jury. 

PAtTESON  J.  It  is  admitted  that  there  was  some 
evidence  of* trading  subsequent* to' the  statute.  The 
prior  acts  of  trading  were  evidence  to  shew  the  quality 
of  the  subsequent  ones.  As  to  the  other  point,  this 
was  a  leasehold  estate,  and  the  assignment  relates  to  the' 
prior  net  of  bankruptcy. 

Rule  refused. 
A  rule 
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A  rule  nisi  was  afterwards  obtained  for  entering  a  18S1. 
fiugg^^on  on  the  roll,  to  entitle  the  defendants  to  double 

costs  pursuant  to  6  G.  4.  c.  16.  5. 44.  agamu 


Biggs  Andrews  now  shewed  cause.  Camdkers  ▼• 
Pag/ne  (a)  and  Edge  v.  Parker  {b)  shew  that  the  first 
part  of  the  forty-fourth  section,  as  to  the  limitation  of 
•actions,  applies  only  to  actions  brought  against  com- 
missioners or  other  officers  discharging  a  public  duty, 
and  not  against  assignees  or  others  for  the  purpose  of 
trying  a  disputed  private  claim.  The  latter  part  of  the 
clause  is  evidently  confined  to  those  cases  which  are 
contemplated  in  the  first.  The  assignees,  then,  here, 
are  not  entitled  to  double  costs.  And  as  to  Odell,  he 
cannot  claim  double  costs  under  the  statute,  since  be 
was  acting  generally  under  the  authority  of  the  assignees,* 
and  not  upon  any  warrant  to  him  as  messenger;  for 
no  evidence  of  such  warrant  was  given  at  the  trial.  If 
the  assignees,  therefore,  are  not  within  the  section,  the 
other  defendant  is  in  the  same  situation.  He  could  not 
have  been  acting  as  messenger  before  the  valid  com- 
mission issued,  and,  as  to  that  part  of  the  transaction, 
he  could  only  justify  under  the  assignees. 

Campbell  and  Dodd  contra.  Edge  v.  Parker  and 
Carruthers  v.  Payne  were  decided  on  the  first  part  of 
the  section  limiting  actions  to  three  calendar  months 
after  the  act  done,  whereas  this  case  depends  on  the 
latter  part  of  the  clause,  on  which  no  decision  has  been 
,  pronounced.  As  to  the  defendant  OdeU^  there  was 
evidence  given  at  the  trial  that  he  was  acting  in  his 

(a)  5  Bm^  S70.  •         (6)  8  J9.  4^  C.  697. 

Vol.  11.  N  capacity 
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188L  capacity  of  messenger  under  a  warrant,  and  not  merely 
— —"  under  the  general  authority  of  the  assignees.  If  it  was 
ejfumti  not  fully  proved,  it  was  because  the  fact  was  admitted. 
He,  therefore,  at  all  events,  is  entitled  to  double  costs. 

Lord  Tenterden  C.J.  It  has  been  held,  in  the 
cases  cited,  that  the  first  part  of  the  forty-fourth  section 
does  not  apply  to  actions  against  assignees;  and  if 
those  decisions  be  correct,  there  is  no  ground  for  say- 
ing that  the  latter  part  of  the  section  applies  to  such 
actions.  The  assignees,  therefore,  are  clearly  not  en- 
titled to  double  costs.  Nor  will  Oddl  be  so  entitled,  if 
he  acted  merely  in  aid  of  the  assignees  without  a  warrant 
from  the  commissioners.  We  will,  before  we  pronounce 
our  judgment,  enquire  of  the  learned  Judge  who  tried 
the  case  whether  the  fact  that  Odett  acted  under  a  war- 
rant from  the  commissioners  was  either  proved  or 
admitted. 

On  a  subsequent  day  Lord  Tenierden  said  that  the 
■  learned  Judge  had  informed  the  Court  that  no  evidence 
had  been  given  to  shew  that  Odett  had  acted  under  a 
warrant  from  the  commissioners;  nor  had  that  fact  been 
adn^itted.  That  being  so,  he  must  be  considered  as 
having  acted  in  aid  of  the  assignees ;  and  must  stand 
in  the  same  situation  with  them  as  to  costs. 

Rule  discharged. 
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18$1. 


John  Blachford,  Gent,  one,  &c.  against  Henry  ^"^J^J?' 

DoD  and  Charles  Dod. 

nPHIS  was  aa  action  airainst  the  defendants  for  ma-  i« »» action  by 

JL  ^^  an  attomej  for 

liciously  and  without  any  reasonable  or  probable  malicioutiy, 

•^  -^  '^  andwitbout 


caose,  indicting  the  plaintiff  for  knowingly  and  felo-  probable 

indicting  bim 

nionsly  sending  the  defendants  a  threatening  letter,  foriamUnga 
(which  was  particularly  set  out  in  the  indictment,  and  letter,  it  ^ 
in  the  declaration,)  with  intent  to  extort  money.     Plea,  eUenu'ba^ng 
not  guilty.     At  the  trial  before  Lord  Tenterden  C.  J.,  JXn^^u'ai*'* 
at  the  London  sittinirs  after  last  term,   the  following  to  the  truth  of » 

^  °  representation 

appeared  to  be  the  facts  of  the  case :  —  On  the  5th  of  made  bj  a  per- 
son who  bad 
FdjTuary  1830,  a  man  dressed  in  seaman's  apparel  offend  to  bay 

came  to  the  warehouse  of  Messrs.  Blachford^  who  sold  the  defendants 
charts,  sextants,  quadrants,  &c.,  and  stated  his  name  [bey  would  not 
to  be  Forbes ;  that  he  was  mate  of  a  vessel  called  the  forA^Jri^^ 
Malvifuu  of  which   Messrs.  Graham   and   Sons  were  ?^^^!P^ 

'  but  beuefed 

owners ;  and  that  being  about  to  sail  for  Malaga^  he  ^*  P*"^  ^^ 

^  the  employ. 

wanted  a  quadrant  and  some  charts.     The  price  was  mentberepre- 

•  1*1  ^       t  •ented.     The 

31.  ISs^  and  not  navmg  ready  money  to  pay  for  them,  goods  wen 

then  supplied 
to  bim.  His  representation  turned  out  to  be  false,  and  the  plaintiff,  by  direction  of  bia 
dienta.  wrote  a  letter  to  defendants,  demanding  payment  of  them  of  the  price  of  the  goods 
obtained  frjm  bis  clients  through  tlie  defendants*  representation,  and  stating  that  the  cir- 
oimstaaccs  made  it  incumbent  on  his  clients  to  bring  the  matter  under  the  nocice  of  the 
public,  if  the  defendants  did  not  immediately  discharge  the  amount,  and  that  be  had  in- 
structions to  adopt  proceedings  if  the  matter  were  not  arranged  in  the  course  of  the  morrow ; 
and  that  at  those  measures  would  be  of  serious  consequence  to  the  defendants,  be  hoped  they 
would  prevent  them  by  attention  to  his  letter.  The  defendants  were  then  summoned  before 
a  magistrate,  to  answer  a  charge  of  obtaining  goods  under  false  pretences.  The  plaintiff 
served  the  summons  and  attended  with  hit  clients,  and  the  complaint  was  dismissed.  The 
defendants  afterwards  indicted  the  plaintiff  for  sending  a  threatening  letter  oontrwy  to  the 
7ft8  (r.  4.  c.  29.  s.  8.,  and  he  was  acquitted.  On  the  trial  in  this  action,  the  Judge, 
without  leaving  any  question  to  the  jury,  decided  that  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment : 

Heldy  that  that  decision  was  correct,  and  that  the  evidence  did  not  raiso  a  question  of 
fart  for  the  jury,  whether  the  defendants  bon&  fide  believed  that  they  bad  a  reasonable  cause 
kr  iodictiiif  •  but  •  pure  question  of  law  for  the  Jddge^  whether  the  difeodanti  bad  ludi 
rosonable  can^e. 

N  «  h« 
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18S1.       he  offered  a  note  which  purported  to  be  drawn  by  the 
"^"^       captain  of  the  Malxnna  on  Graham  and  Sons,  for  a 

Blachfokd         '' 

iwnu       month's  wages,      Mr.  William  Blackford^  the  partner 
then  in  the  warehouse,  proposed  to  enquire  of  Graham 
and  Sons  whether  Forbes  was  the  person  whom  he  re- 
presented  himself  to  be ;  upon  which  the  latter  observed 
that  the  owners  did  not  like  to  be  troubled,  and  re- 
quested that  Mr.  Blachfbrd  would  apply  to  the  defend- 
ants, who  were  ship  brokers.     Mr.  Blackford  sent  to 
the  defendants  to  make  the  enquiry,  and  one  of  the 
defendants  said,  that  he  would  not  be  answerable  for 
payment  of  the  note,  but  that  he  believed  Forbes  was 
mate  of  the  Mabnna.    Messrs.  Blachford  then  furnished 
Forbes  with  the  quadrant  and  charts,  and  took  from  him 
the  note  on  the  owners  for  d/.  135.     On  Monday  the 
8th  of  February  Messrs.  Blachford  were  informed  by 
Forbes  that  the  representation  made  by  him  was  falser 
and  instructed  the  plainti£^  as  their  atto]:ney,  to  write  a 
letter  to  the  defendants  on  the  subject    He  accordingly 
wrote  the  letter  set  out  in  the  indictment    The  contents 
were  seen  and  approved  of  by  Mr.  W.  Blachford  before 
it  was  sent    It  was  m  the  following  terms:  —  *<  11th 
February  1830.    I  am  directed  by  Messrs.  R,  and  W* 
Blackford  of  the  MinorieSf  to  apply  to  you  for  the  pur- 
pose of  demanding  a  payment  of  SL  1 3s*  for  goods  ob- 
tained from  them  through  a  reference  from  your  firm, 
under  circumstances  which  make  it  incumbent  on  tliem 
to  bring  the  matter  under  the  notice  of  the  public,  if  you 
do  not  immediately  discharge  the  amount    I  have  my 
clients'  instructions  to  adopt  proceedmgs  if  the  matter 
be  not  arranged  in  the  course  of  to-morrow;  and  as 
the  nature  of  those  measures  will  be  of  serious  conse- 
quence to  you,  I  hope  you  will  see  the  propriety  of 

prevent- 
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preventing  tbem  by  your  attention  hereto."  On  the  1831. 
15th  of  Febrtuuy  the  plaintiff)  by  direction  of  his  clients,  — — 
applied  to  the  lord  mayor  &r  a  warrant  against  the  a^mit 
defendants  for  aiding  Forbes  in  obtaining  goods  from 
Messrs.  Blackford  under  &lse  pretences.  The  officer 
of  the  lord  mayor  made  out  a  summons,  which  was 
afterwards  served  by  the  plaintiff  on  the  defendants* 
calling  on  them  to  appear  b^ore  the  lord  mayor  on  the 
18th  of  February f  to  answer  a  charge  of  obtaining  goods 
under  &lse  pretences,  with  intent  to  defraud  Messrs. 
Blackford  thereof.  On  that  day  the  plaintiff,  accom- 
panying his  client,  appeared  before  the  lord  mayor,  who 
thought  the  charge  was  not  made  out,  and  dismissed  the 
complaint*  On  the  26th  of  February^  the  defendants 
gave  the  plaintiff  notice  that  they  intended  to  prefer  a 
bill  against  hiin  at  the  next  Old  Bailey  sessions  for  send- 
ing a  threatening  letter,  contrary  to  the  statute  7  & 
8  G.  4.  c.  29.  5.  8.,  and  at  the  Mcy  sessions  they  pre- 
ferred an  indictment  against  the  plaintiff,  (which  was  that 
set  forth  in  the  declaration,)  for  feloniously  sending  the 
defendants  a  letter,  threatening  to  accuse  them  of  having 
obtained  goods  under  false  pretences  from  R*  and  W* 
Blackford^  with  intent,  by  such  letter,  to  extort  money 
from  the  defendants;  and  also  for  feloniously  sending 
the  defendants  another  letter,  demanding  money  from 
them  with  menaces.  Sec.  Upon  that  indictment  the 
plaintiff  was  tried  and  acquitted.  It  was  contended  on 
the  part  of  the  defendants,  that  the  letter  written  by 
the  plaintiff  shewed  reasonable  cause  for  instituting  the 
prosecution;  the  writer's  object  being  manifestly  to 
threaten  the  defendants  with  public  exposure  by  a  cri- 
minal proceeding ;  and  the  letter,  in  its  terms,  importii^ 
a  demand  of  money  with  menace,  within  the  meaning  of 
7  &  8  Gf.  4.  c.  39.  $.  8.    But  assuming  that  to  be  doubl^ 
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18S1.  fill  oh  the  &ce  of  die  letter,  sUU  it  was  said  that  the 
^^ — '"  purpose  to  obtain  payment  of  the  SL  1  Ss.  by  accusing 
'againti  the  defendants  of  having  by  fidse  pretences  induced 
Blachjbrds  to  part  with  their  goods,  appeared  clearly 
from  the  language  of  the  summons  obtained  from  the 
lord  mayor,  and  served  upon  the  defendants.  The 
plaintiff's  counsel  insisted  that  it  was  a  question  of  fiul 
to  be  submitted  to  the  jury,  whether  the  defendants 
believed  that  they  had  good  ground  for  preferring  the  in- 
dictment; but  Lord  Tenferden  was  of  opinion  that,  there 
being  no  fact  in  dispute,  probable  cause,  or  the  want 
of  it,  was  wholly  a  question  of  law;  and  that  as  there 
was  no  plausible  pretext  for  demanding  the  money  from 
the  defendants,  the  latter  had  reasonable  and  probable 
cause  for  indicting :  he  therefore  nonsuited  the  plaintiS 

Catnpbdl  now  moved  for  a  new  trial.  Firs^  the 
question  was,  whether  the  defendants  believed  they  had 
probable  cause  for  indicting  the  plaintiffs  for  sending  the 
letter,  and  this,  as  a  question  of  fact,  ought  to  have  been 
left  to  the  jury.  Secondly,  assuming  that  it  was  a  pure 
question  of  law,  the  facts  proved  shewed  that  they  had  no 
reasonable  or  probable  cause  for  preferringthe  indictment. 
As  to  the  first  point,  in  Bavenga  v.  Mcintosh  (a),  which 
was  an  action  for  a  malicious  Hrrest,  it  was  left  to  the 
jury  to  say  whether  the  defendant,  when  he  made  the 
arrest,  acted  bonft  fide  upon  the  opinion  of  his  legal 
adviser,  believing  that  he  had  a  good  cause  of  action ; 
and  this  Court  held  the  direction  right.  The  defend- 
ant's motive  and  state  of  mind  were  the  material  ques- 
tion, and  that  the  jury  were  to  determine.  In  Nic/iobrm 
V.  CoghiU  (6),  where  the  defendant  had  been  the  actor 

(a)  2J9.4'C693.  (6)  4Af  C81. 

in 
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ia  putdog  an  end  to  the  former  proceedings,  tiz.  by       18SK 
voluntarily  discontinuing  them,  and  there  had  been  a       

Blachfobo 

▼ery  short  interval  between  the  arrest  and  the  abandon-       agama 


ment  of  the  action;  the  absence  of  probable  causey  and 
malice  on  the  part  of  the  defendant,  were  held  to  be 
matter  for  the  consideration  of  the  jury.  So  in  this 
case^  it  ought  to  have  been  left  to  the  jury  to  say  whe- 
ther the  defendants  believed,  at  the  time  when  they 
preferred  the  indictment,  that  the  plaintiff  was  guilty  of 
the  ofience  for  which  they  caused  him  to  be  indicted. 
The  letter  itself  the  summons,  and  the  notice,  were 
evidence  to  go  to  the  jury,  that  the  defendants  did  not 
believe  the  charge,  and  that  they  acted  from  a  cor- 
rupt motive.  If  probable  cause  be  a  pure  question  of 
law,  it  must  admit  of  being  propounded  so  as  to  be 
applicable  to  all  cases.  But,  assuming  it  to  be  a  mere 
inference  of  law  resulting  from  the  &cts  proved,  the  fair 
ooodusion  here  is,  that  the  defendants  had  no  probable 
cause  for  preferring  the  indictment.  The  letter  could  not 
constitute  an  ofl^ce  within  the  statute  7  &  8  6. 4.  c.  29. 
1. 8.,  which  enacts,  that  if  any  person  shall  knowingly 
send  or  deliver  any  letter  demanding  of  any  other  with 
menaces,  and  without  any  reasonable  or  probable  cause, 
any  money,  &c.,  or  accusing  or  threatening  to  accuse 
any  person  of  a  transportable  offence  with  intent  to  ex- 
tort money,  every  such  person  shall  be  guilty  of  felony. 
Surely  the  plaintiff's  clients  bad  reasonable  ground  for 
demanding  the  money  from  the  defendants.  The  plain- 
tiff himself  wrote  the  letter  as  attorney,  and  he  did  so, 
not  for  the  purpose  of  extorting  money  for  his  own  be- 
nefit, but  of  compelling  payment  to  his  clients  of  a  sum 
which  they  had  ground  for  believing  the  defendants 
ought  to  pay.   The  letter  itself  does  not  import  a  threat 
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18S1.       to  indict  the  defendants  for  obtaining  goods  by  a  false 
.  pretence. 

Blachfokd 
ogmnsi 

Lord  Tenterden  C.  X  I  think  there  ought  not  to 
be  any  rule.  The  first  question  is,  Whether  I  ought, 
undei'  the  circumstances  of*tbis  case,  to  have  decided  that 
the  defendants  had  or  had  not  reasonable  or  probable 
cause  fot  preferring  the  indictment  against  the  plaintiff, 
6r  to  have  left  that  wholly  or  in  part  to  the  jury.  Then^ 
supposing  I  was  at  liberty  to  decide  that  point,  the  next 
question  is,  whether  my  decision  was  right.  As  to  the 
first  point,  it  is  difiicult  to  lay  down  any  general  rule 
as  to  the  cases  where  the  opinion  of  a  jury  should  or 
should  not  be  taken.  I  have  considered  the  correct 
rule  to  be  this :  if  there  be  any  fact  in  dispute  between 
the  parties,  the  Judge  should  leave  that  question*  to 
them,  telling  them,  if  they  should  find  in  one  way  as  to 
that  fact,  then,  in  his  opinion,  there  was  no  probable 
cause,  and  their  verdict  should  be  for  the  plaintiff;  if 
Ihey  should  find  in  the  other,  then  there  was,  and  their 
Verdict  should  be  for  -the  defendant.  In  this  case 
there  was  not  one  disputed  fact  The  letter,  which 
was  the  subject  of  the  indictment,  was  written  by  the 
plaintiff,  who  was  an  attorney,  at  the  instance  of  bis 
clients,  but  they  left  it  to  him  to  frame  it  according  to 
his  owti  judgment.  'His  professional  character  would 
not  protect  him  from  an  indictment  if  the  letter  was  for 
a  purpose  and  with  an  intent  contrary  to  law*  It  was 
sent  to  the  defendants  on  the  1 1th  of  February.  On  the 
15th  of  February  the  summons  was  issued  for  them 
to  appear  before  the  Lord  Mayor  on  a  charge  of  obtain- 
ing goods  under  false  pretences,  and  on  the  18th  the 
parties  (the  plaintiff  attending  with  his  clients)  appeared 

before 
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before  the  Lord  Mayor,  and  be  dismissed  tbe  com-       I8S1. 
plaint.  — 

There  being,  therefore,  no  fact  in  dispute,  it  becomes  a^ma 
a  pure  question  of  law  whether,  under  the  circumstances 
of  this  case,  the  defendants  had  reasonable  or  probable 
cause  for  preferring  the  indictment  against  the  plaintiff« 
Independently  of  the  summons  and  of  the  proceed^ 
lags  consequent  on  it,  I  think  the  fair  conclusion  to 
be  drawn  from  the  letter  itself  was,  that  it  was  written 
to  obtain  from  the  defendants  a  sum  of  money  which 
the  party  claiming  it  had  not  the  least  pretence  to  de^ 
mand,  and  if  that  be  so,  there  was  reasonable  and  pro- 
bable cause  for  preferring  the  indictment  But  assuming 
that,  independently  of  the  summons,  that  point  may  be 
doubtful,  coupling  the  other  facts  with  the  summons  I 
think  there  is  no  doubt  whatever.  ^ 

The  case  of  Ravenga  v.  Mcintosh  (a)  has  been  reUed 
upon,  and  an  attempt  has  been  made  to  draw  a  general 
rule  from  a  case  in  its  own  circumstances  very  peculiar 
and  specific.  There  it  was  dear  from  the  plaintiff's 
case  that  the  defendant  had  no  demand  whatever  on  the 
plaintiff  for  the  sum  for  which  he  arrested  him ;  the  de- 
fendant, therefore,  prim&  facie,  had  no  reasonable  or 
probable  cause  for  making  that  arrest.  But  his  defence 
was  that  he  acted  honestly  in  arresting,  because  he 
proceeded  on  the  opinion  given  him  by  his  legal  adviser, 
and  to  shew  that,  he  gave  in  evidence  the  opinion, 
founded  on  a  statement  made  by  himself.  Such  a  de- 
fence necessarily  introduced  a  question  of  fact  whether 
he  did  act  honestly  on  the  faith  of  the  opinion  which  he 
'  had  obtained,  believing  that  the  party  might  lawfully  be 

arrested. 
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1B8L       arrested.  That  questioD,  therefore,  was  unavoidably  left 
to  the  jury. 


BbAOHroRB 

afeaimi 

I>Ofti 


LiTiXEDALE  J.  In  order  to  raise  the  question  of 
probable  cause,  the  facts  which  are  to  enable  the  Judge 
to  decide  whether  there  be  probable  cause  or  not, 
must  be  first  ascertained.  In  this  case,  therefore,  it 
was  necessary,  in  the  first  instance,  to  ascertain  wheth^ 
the  letter  was  sent  by  the  plaintiff.  That  was  proved. 
So  was  the  fact  of  the  summons  having  issued,  and 
served  by  the  plaintiff,  and  of  the  parties  having  at- 
tended, upon  that  summons,  before  the  Lord  Mayor. 
Then  what  was  there  more  to  be  ascertained  by  the 
jury  ?  It  was  not  a  question  of  fact  for  them  whether  the 
defendants  believed  that  they  had  good  ground  for  in* 
dieting  the  plaintiff,  but  all  the  material  facts  being  as- 
certained, it  was  for  the  Judge  to  say  whether  the 
defendants  had  reasonable  or  probable  cause  for  so 
doing.  It  being  then  a  question  for  the  Judge,  I  think 
that,  independently  of  the  summons,  it  was  sufficiently 
shewn  that  there  was  probable  cause,  but  assuming  that 
to  be  doubtful,  the  Emmons  makes  it  clear. 

Parke  J.  It  having  been  proved  that  the  plaintiff 
was  the  writer  of  the  letter  to  the  ddendants  it  became 
a  question  on  the  construction  of  that  document,  whe- 
ther there  was  probable  cause  for  preferring  the  in- 
dictment I  think  that  of  itself  was  sufficient  to  justify 
the  charge;  and  it  was  for  the  Judge  to  construe  the 
written  instrument,  and  to  decide  whether  the  letter  did 
not  import  that  the  plaintiff  was  about  to  accuse  the 
defendants  of  obtaining  goods  under  false  pretences. 
I  think  the  fair  construction  qf  the  letter  is,  that  the 

party 
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party  by  whom  it  was  written  intended  to  make  that       1681. 
charge  against  the  defendants,  for  the  writer  speaks  of      ' 

^  Blachfo&d 

circumstances  which  render  it  incumbent  on  his  clients  a^u 
to  bring  the  matter  under  the  notice  of  the  public,  and 
of  the  serious  consequences  to  the  defendants  if  the 
money  be  not  paid ;  and  if  so,  it  is  also  clear  that  the 
object  in  writing  was  to  extort  money  from  the  defend- 
ants: the  letter  itself  therefore^  afforded  a  reasonable 
ground  for  preferring  the  indictment. 

Patfeson  J.  The  nonsuit  was  right  There  was 
DO  fiu:t  whatever  to  leave  to  the  jury.  In  Ravenga  v. 
M^Iniosk  (a),  the  defendant  acted  upon  a  document  he 
had  obtained  from  another,  namely,  the  opinion  of  a 
professional  man  given  on  a  statement  which  he  had 
aabmitted,  and  a  question  of  fact  arose  whether  he  acted 
honestly  upon  the  faith  of  that  opinion,  or  whether  he 
intended  it  to  serve  as  a  colour  for  the  proceedings  which 
he  contemplated.  Here  the  question  of  probable  cause 
depends  on  a  document  coming  from  the  plaintiff  him- 
self viz.  the  letter  sent  and  written  by  him  to  the  de- 
fendant; and  the  only  question  is,  whether  we  are 
justified  in  point  of  law  in  giving  to  that  letter  the  con- 
strucdon  that  it  contained  a  threat  of  charging  the  de- 
fendants with  endeavouring  to  obtain  goods  under  false 
pretences.  The  defendants  are  threatened  with  serious 
conseqaences ;  the  writer  of  the  letter  evidently  refers  to 
a  criminal  proceeding,  and  that  must  be  a  prosecution 
for  a  felse  pretence.  I  concur  therefore  in  thinking  that 
the  letter,  indepoidently  of  the  summons,  shewed  a 
reasonable  and  probable  cause. 

Rule  refused. 
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1831. 


Wednesday,  WiLKiNs  and  Anothcr  against  Jadis. 

A  presentment  '^FHIS  was  an  acdon  by  the  plaintiff  as  indorsees) 
exebuge^for  against  the  defendant,  as  the  drawer,  of  a  bill  of 

hoiroTn  Lon-  ^*^^"^g®  ^^^  ^^0^-  accepted  by  one  Townsendy  payable 
doii.  where  it  is  at  No.  15.  Godliman  Street^  Doctors  Commons.    At  the 

made  payable, 

at  eight  o'clock  trial  before  Lord   Tenlerden  C.  J.,   at  the   Middlesex 

in  the  evening 

of  the  day  sittings  after  last  term,  the  only  question  was,  whether 
due,  is  suf.  the  bill  had  been  duly  presented  for  payment  so  as  to 
the*drawe^**  charge  the  drawer.  Between  seven  and  eight  o'clock  of 
ib^b^r  Uie  ^^  evening  of  the  day  when  it  became  due,  a  notary's 
house  be  shut     ^lerk  went  with  it  to  No.  15.  Godliman  Street.     The 

up,  and  no  per- 
son ther«  to       |]oor  of  the  bouse  beinir  shut,  he  rans  the  bell  and 

pay  the  biU.  6  •>  5 

knocked,  but  no  answer  was  given.  Lord  Tenterden 
was  of  opinion  that  the  presentment  was  sufficient,  and 
a  verdict  was  found  for  the  plaintiff. 


Campbell  now  moved  for  a  new  trial.  It  may  be  con- 
ceded, that  if  the  house  had  been  open  the  presentment 
would  have  been  sufficient.  A  presentment  out  of  the 
hours  of  business  to  a  banker  in  a  place  where,  by  the 
known  custom  of  that  place,  all  persons  of  his  descrip- 
tion leave  off  business  at  stated  hours,  is  insufficient; 
but  to  an  acceptor  not  so  circumstanced,  as  an  ordinary 
trader,  it  has  been  held  that  eight  o'clock  in  the  evening 
was  not  an  unreasonable  hour  for  presentment,  Barclay 
V.  Bailey  (a),  Morgan  v.  Davison  (i).  In  both  those  cases, 
however,  the  house  was  open,  and  there  was  a  servant 

(o)  2  Campb,  527.  (6)  1  Starlde,  114. 

of 
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of  the  acceptor  at  the  place  where  the  bill  was  made        1831. 
payable.     Here  the  holder,  bv  omitting  to  present  till 
80  late  an  hour,  took  on  himself  the  risk  of  finding  the        against 
house  shut  up,  and  no  person  to  pay  the  bill.    A  pre- 
sentment at  twelve  o'clock  at  night,  clearly  would  not  be 
suflBcient. 

Lord  Tenterden  C.  J.  As  to  bankers,  it  is  es- 
tablished with  reference  to  a  well  known  rule  of  ixade, 
that  a  presentment  out  of  the  hours  of  business  is  not 
sufficient;  but  in  other  cases  the  rule  of  law  is,  that  the 
bill  must  be  presented  at  a  reasonable  hour.  A  pre- 
sentment at  twelve  o'clock  at  night,  when  a  person  has 
retired  to  rest,  would  be  unreasonable;  but  I  cannot  say 
that  a  presentment  between  seven  and  eight  in  the  even- 
ing is  not  a  presentment  at  a  reasonable  time. 

LiTTLEDALE  J.  concurrcd. 

'  Parke  J.  A  bill  or  note  must  be  presented  for  pay- 
ment at  a  banker's  in  the  usual  hours  of  business,  but  in 
all  other  cases  it  must  be  presented  at  a  reasonable  time. 
I  think  eight  in  the  evening  was,  in  this  case,  a  reason- 
able hour. 

Patteson  J.  The  question  to  be  considered  is, 
whether  the  bill  was  presented  at  the  place  appointed 
within  a  reasonable  time,  not  whether  any  person  was 
there  to  receive  it.  I  think  the  bill  in  this  case  was 
presented  at  a  reasonable  hour. 

Rule  refused. 
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^itui  Norman  against  Bell  and  Another. 

^Ttd^iT^  HTROVER  for  wheat,  &c  Plea,  not  guUty.  At 
cuitomarily  the  trial   before  Parke  J.,  at  the  Carlisle  Spring 

taken  by  dip- 

ptng  into  the      assizes  1831,  it  appeared,  that  in  November  preceding, 

tack  so  M  to 

bring  out  a  oeiw  the  defendant  was  employed  to  take  toll  of  com  for  the 
l!^dtr^?e;.  E^Tl  of  Egremtmi  in  CockernunUh  mtiirijtt  The  toll  was 
thepropw^"  taken  by  putting  the  hand  into  the  sack  of  com  as  it 
™^^'  ^^iL«teiij  stood  in  the  market,  taking  out  a  handful,  and  placing 


oimng  the      ii  in  ^  {^q^^^  \^g^  n^i^P  (j;^  ^^  of  the  sack :  and  the  com- 

toll),  so  u  to  ^ 

take  more ;        iJaint  in  this  action  was,  that  the  defendant  had  varied 

Held,  that  "^ 

trorer  lay  from  the  mode  previously  used,  so  as  to  bring  away  a 

the  excess.        quantity  exceeding  the  lawful  toll.    The  regular  mode 

was  described  as  lifting,  that  practised  by  the  defendant 
as  sweeping.  It  was  objected,  on  behalf  of  the  de- 
fendant, that  trover  was  not  maintainable.  The  learned 
Judge  overruled  the  objection,  and  the  jury  found  a 
verdict  for  the  plaintiff  with  nominal  damages. 


F.  Pollock  now  moved  for  a  new  trial.  The  question 
in  this  case  is  as  to  the  form  of  action,  which  has  sub- 
jected the  defendant  to  the  expense  of  proving  title 
to  the  tolls,  when  it  ultimately  turned  out  that  the  real 
matter  of  complaint  was  only  an  excessive  taking.  If 
the  defendant  had  been  a  wrong-doer  in  the  whole  of 
his  proceeding,  there  would  have  been  no  difBculty ;  but 
*here,  the  right  to  some  toll  being  admitted,  the  aodon  is 
brought  in  respect  of  part  of  the  com  taken.  How  is 
that  part  to  be  distinguished  in  a  mixed  quantity? 
[Lord  Tenterden  C.  J.  The  mixing,  in  the  present  case^ 

is 
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is  the  defendant's  own  act.]  There  are  cases  where  it  18S1. 
has  been  held,  that  a  party  mixing  his  property  with  '"^^ 
that  of  another,  so  that  they  become  undistinguishabl^  aphtft 
shall  lose  hb  own  {a);  but  that  has  been  where  the  aet 
was  altogether  wrongful,  and  not,  as  in  this  case,  done 
bon&  fide  and  with  a  foundation  of  right,  though  in 
excess.  Trover  does  not  lie  for  an  excessiTe  distress ;  it 
is  true^  the  reason  of  this  is  said  to  be,  that  the  action 
in  such  case  must  be  founded  on  the  statute  of  Marl^ 
bridgCf  which  gives  the  remedy,  but  it  may  be  doubted 
whether  that  is  the  only  ground  (i).  [LiUkdale  J.  Sup- 
pose a  sherifl^  having  a  fi.  fa.  to  execute  for  100/.,  seizes 
and  selk  to  the  value  of  200/.,  will  not  trover  lie?] 
There  the  knocking  down  of  each  parcel  of  goods  to  the 
buyer  is  a  distinct  act ;  and  if  the  sheriff  went  on  selling 
after  he  had  received  money  enough  to  answer  the  debt, 
there  would  be  no  difficulty  in  saying  where  the  injury 
b^;an.  Here  that  is  impossible.  If  detinue  had  been 
brought  and  judgment  obtained,  the  sheriff  would  not 
have  known  what  to  deliver  to  the  plaintiff. 

Lord  Tbnterden  C.  J.  The  plaintiff,  by  adopting 
this  form  of  action,  has  certainly  subjected  the  defendant 
to  considerable  difficulty  and  expense,  in  consequence 
of  the  generality  of  the  pleadings.  On  the  other  hand, 
the  proceeding  has  its  conveniencies ;  but  the  question 
is  not,  now,  on  which  side  the  advantage  preponderates ; 
we  must  take  the  law  as  we  find  it  The  defendant  in 
this  case  was  entitled  to  take,  as  toll,  a  certain  quantity 
of  com,  amounting  perhaps  to  a  pint.    He  takes  a  pint 

(a)  Sm  9  BlKft.  Comm.  405.     Wards  ^.  E^rt^  2  BtiUt*  S9S.    Vm.Akr. 
(6)  ficeZyimeT.  Jj/botfy,  SiSlnr.851.  i     '' 

and 
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1831.        and  a  half.    There  is  no  doubt  that  he  is  a  wrong-doer: 
^^  the  question  is  as  to  the  form  of  action.    If  the  declaration 

NORMAK  * 

oMomsi  had  been  in  trespass,  the  defendant  must  have  justified 
by  a  prescription  to  take  so  much  corn  for  toll,  and  on 
proof  that  he  had  taken  more,  he  would  undoubtedly 
have  been  liable  on  account  of  the  excess.  If  this  would 
have  been  so  in  an  action  of  trespass,  I  think  in  the 
present  form  of  action  the  result  must  be  the  same. 

LiTTLEOALE  J.  coucurred  (a). 

Parke  J.  This  case  may  be  made  clear  by  consi- 
dering how  it  would  have  stood  if  this  defence  had  been 
specially  pleaded  in  an  action  of  trespass.  Suppose,  to 
a  declaration  in  that  form,  the  defendant  had  pleaded  a 
prescription  to  take  a  certain  toll  of  corn,  amounting  to 
one  handful,  and  that  he  took  in  pursuance  of  such  pre- 
scription ;  and  the  plaintiff  had  alleged  in  his  replica- 
tion or  new  assignment  a  taking  of  two  handfuls,  or 
more  than  one  handful,  would  such  replication  or  new 
assignment  have  been  good  a^  supporting  the  declar- 
ation, or  would  it  have  been  bad  on  demurrer  ?  If  bad, 
the  present  application  is  rightly  made ;  if  good,  it  is 
not ;  and  if  the  plaintiff,  on  such  pleadings  in  trespass, 
would  have  been  entitled  to  recover,  he  is  certainly 
entitled  to  recover  in  this  action  of  trover ;  for  a  plain- 
tiff may  always  bring  an  action  of  trover  where  an  action 
of  trespass  de  bonis  asportatis  would  lie.  Now  it  ap- 
pears to   me  that  a  replication,  in' trespass,  that  the 

(a)  At  Uie  time  when  this  case  was  decided,  the  learned  Judge  expressed 
some  doubt  whether  the  plaintiff  ought  not  to  have  brought  a  special 
action  on  the  case ;  but  on  the  following  day  he  stated  in  Court,'  tbatp  on 
looidng  into  the  authorities,  he  thought  the  action  maintaioable  in*  the 
present  form. 

defend- 
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defendant  had  taken  more  than  the  quantity  claimable  1891. 

under  the  prescription,  would  clearly  have  been  suflB-  " 

cient  in  point  of  law;  and,  therefore,  this  action  may  be  againu 
supported. 

Patteson  J.  I  am  as  much  averse  as  any  one  to 
the  generality  in  pleading,  which  tends  to  introduce 
confusion.  But  this  is  a  case  in  which,  if  the  pre- 
scription had  been  specially  pleaded  in  an  action  of 
trespass,  there  can  be  no  doubt  what  the  result  would 
have  been ;  and  if  the  plaintiff  would  have  recovered  in 
trespass  on  such  pleadings,  he  is  also  entitled  to  recover 
in'  the  present  form  of  action. 

Rule  refused. 


Irving  against  Richardson.  ^"'?f?!' ^ 

^  April  22d. 

* 

A  SSUMPSIT  for  money  had  and  received ;  plea,  the  A  mortgagee 

^^  .  _.  effected  policies 

general  issue.     At  the  trial  before  Lord  Tenter^  at  two  offices 
ien  C.  J.,  at  the  sittings  in  London  after  last  Hilary  ^^  \^  c^h 
term,  the  circumstances  appeared  to  be  as  follows :  —  5oon/.*and  the 
The  defendant,  Richardson,  effected  a  policy  of  insurance  f*"P  *»e|n8  !«•*» 

^  '  r        ^  be  received  on 

for  2000/.,  on  the  ship  Swifisure  valued  at  3000/,,  with  the  two  in- 

,  »urancc8  370(V. 

the  ^i/iVzyiT^  Marine  Insurance  Company,  on  behalf  of  An  action  being 

brought  against 

which  this  action  was  brought  by  the  plaintiff,  as  chair-  him  by  one  set 

roan,  pursuant  to  act  of  parliament.     The  defendant  to  recover  back 

had  previously  insured  the  same  vessel,  valued  at  the  o/the^sumpahi^ 

same  amount,  with  another  company  for  1700/.     The  J^Yhequeil 

tion  being, 
vrbetber  the  defendant  had  received  more  than  the  actual  value  of  the  ship,  insurable  and 
imured  by  bim :  Held,  that  it  was  properly  submitted  to  the  jury,  whether,  in  effecting  the 
poUciea,  the  defendant  meant  to  insure  his  own  interest  only,  or  that  of  the  mortgagor  also : 
a  Bortgagee,  at  IcAst  since  the  register  act  6  G.  4.  c  1 10.,  not  being  an  owner  to  any  greater 
extent  tban  that  of  the  value  mortgaged,  and  the  mortgagor  continuing  an  owner. 

Vol.  II.  O  ship 
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1831.       ship  was  lost,  and  he  received  the  amount  of  the  in- 
""""^       surfaces  from  both  companies,  the  Alliance  not  being 

Ikting 

against  then  aware  of  the  first  insurance.  It  also  appeared  that 
the  defendant  was  interested  in  the  Swiftsure  as  mort^ 
gagee  for  tlie  sum  of  900/.,  and  no  otherwise.  This 
action  was  brought  by  the  Alliance  company  to  recover 
their  proportion  of  700/.,  the  excess  of  the  sum  received 
by  the  defendant  on  the  two  policies  above  S0002i, 
which  they  alleged  to  be  an  over  payment.  On  behalf 
of  the  defendant,  evidence  was  given  that  the  full  value 
of  the  vessel  exceeded  the  amount  insured,  and  it  was 
contended,  that  the  mortgagee  was  therefore  entided  to 
retain  that  amount,  though  above  the  valuation  in  either 
policy,  to  which  point  Bousfield  v.  Barnes  (a)  was  cited. 
Lord  Tenterden  C.  J.  thought  that  case  not  applicable 
to  the  present;  there  the  assured  sought  to  recover 
600/.  on  a  policy  upon  a  ship  valued  at  6000/.,  and  it 
was  objected  that  he  had  already  received  6000/.  on  a 
policy  effected  with  another  office  on  the  same  ship 
valued  at  8000/. :  and  it  being  proved  that  she  was 
really  worth  8000/.,  Lord  EUenborough  held,  that  he 
might  recover  the  600/.:  but  here  the  value  stated  in 
both  policies  was  the  same,  viz.  3000/.,  and  the  defend- 
ant claimed  to  receive,  in  the  whole,  S700/.  Lord  Tbi- 
terden,  however,  left  it  to  the  jury  to  say  whether  the 
insurance  effected  by  the  defendant  was  intended  to 
cover  the  defendant's  own  interest  only  as  mortgagee, 
or  that  of  the  mortgagor  also.  In  the  latter  case,  if 
Bousfield  V.  Barnes  was  applicable,  the  defendant  would 
have  been  entitled  to  a  verdict,  as  the  sum  received  by 
him  would  not  have  exceeded  the  actual  value  of  the  in- 
terest protected  by  the  two  policies.     The  jury  thought 

(a)  4  Oampb.  228. 

(and 
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(und  there  was  some  evidence  to  warrant  the  condn-^  18SI. 

aion).  that  the  defendant  only  meant  to  insnre  his  own  , 

interest  as  mortgagee ;  and  on  that  ground  they  gave  a  agamti 
verdict  for  the  plaintiff  for  286/. 

Campbell  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  defendant,  as  mortgagee,  had  a  right 
to  insare  the  whole  value  of  the  ship  on  his  own  account 
as  legal  owner ;  this  was  taken  for  granted,  with  respect 
to  goods  and  freight,  in  Smilk  v.  Lasc€lles{a):  and  hav- 
nig,  in  iact,  insured  to  the  extent  of  that  value,  he 
would  have  been  entitied  to  recover  the  lull  amount 
in  actions  against  the  two  sets  of  underwriters,  not- 
withstanding the  objection  taken  by  the  present  plain- 
tifi.  It  ought  not  to  have  been  left  to  the  jury  as  a 
question,  whether,  having  so  insured,  he  did  so  on  his 
own  account^  or  on  that  of  the  mortgagor,  who  had 
merely  an  equitable  interest.  [Parlce  J.  Does  not  the 
raster  act,  6  6.4.  r.  110.  5. 4>5.(5),  decide  this  point?] 
That  clause  was  framed  alio  intuitu;  it  was  intended 
for  the  benefit  of  mortgagees,  to  obviate  questions  re- 
specting their  liability  as  owners,  for  wages,  repairs,  or 

{a)  8  r.  A.  187. 

(6)  Which  enacts,  that  when  any  transfer  of  a  ship,  or  share  or  shares 
ihmtai^  sbaU  be  made  only  as  a  security  for  the  payment  of  dthta,  either 
by  way  of  mortgage  or  of  assignment  to  trustees  for  sale,  an  entry  to  that 
effect  shaU  be  made  in  the  registry  book  and  in  the  indorsement  on  the 
oeltfcaie  of  mgistry ;  **  and  the  person  or  persons  to  whom  such  transfer 
shall  be  made^  or  any  other  person  claiming  under  him  or  them  at  a  mort* 
gagee,  or  a  trustee  only,  shall  not  by  reason  thereof  be  deemed  to  be  the 
owner  or  owners  of  such  ship  or  vessel,  share  or  shares  thereof;  nor  shall 
iho  pcnoo  or  persona  making  such  transfer  be  deemed  by  reason  thereof 
to  have  ceased  to  be  an  owner  or  owners  of  such  ship  or  vessel,  any  mora 
than  if  no  such  transfer  had  been  made,  except  so  far  as  may  be  necessary 
fcr  tbo  purpose  of  rendering  the  ship  or  Tesiel,  share  or  shares,  so  trans- 
fcrred,  available^  by  sale  or  otherwise,  for  the  payment  of  the  debt  or 
debts  for  •ccoriog  the  payment  of  which  such  transfer  shall  have  been 
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1831.       the  consequences  of  accident    [Lord  TetUerien  C.J. 
"       The  effect  of  the  clause  may  go  beyond  what  was  ori- 
aganut        ginallj  intended.] 

|liciiAU)toir. 

Lord  Tenterden  C.  J.  having  read  over  the  evi- 
dence given  at  the  trial, 

LiTTLEOALE  J.  I  am  of  opinion  that  this  case  was 
properly  left  to  the  jury.  Before  the  late  registry  act 
the  mortgagee  of  a  ship  was,  in  point  of  law,  the  owner, 
and  might  insure  to  the  full  extent  of  the  ship's  value 
to  the  mortgagor  as  well  as  to  himself.  But  by  the 
statute  the  interests  of  mortgagor  and  mortgagee  are 
more  distinctly  severed  than  they  formerly  were.  The 
mortgagor,  now,  does  not  cease  to  be  an  owner.  In 
order,  therefore,  that  the  defendant  in  this  case  might 
not  keep  possession  of  a  sum  exceeding  not  only  the 
value  stated  in  the  policies,  but  also  the  amount  of  his 
interest,  it  became  necessary  to  ascertain  what  it  was 
that  he  had  in  reality  insured ;  and  with  this  view  it  was 
rightly  put  to  the  jury  whether,  in  effecting  the  policies, 
he  intended  to  insure  the  whole  interest  in  the  vessel,  or 
merely  the  amount  of  his  own  as  mortgagor. 

Parke  J.  I  am  of  the  same  opinion.  The  mort- 
gagee of  a  ship,  at  least  since  the  statute^  has  a  distinct 
interest  from  that  of  the  mortgagor,  to  the  extent,  prim& 
facie,  of  the  value  mortgaged.  The  case^  therefore,  was 
rightly  left  to  the  jury. 


Patteson  J.  The  defendant,  if  he  had  been  suing 
on  one  of  these  policies  in  respect  of  his  interest  as 
mortgagee,  must  have  averred  that  he  was  interested  to 
the  amount  insured ;  and  could  not  have  recovered. the 

sum 
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sum  here  in  dispute,  if  it  had  been  an  excess  above  the 
value  mortgaged.  It  was,  therefore,  a  proper  question 
for  the  jury  in  this  case  whether  he  intended  to  insure 
that  amount  only,  or  the  value  of  the  ship  to  both  the 
parties  interested. 
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Irtino 
ogattuC 

RlCUARDSOX. 


Lord  Tenterden  C.  J.  concurred. 


Rule  refused. 


The  King  against  The  Inhabitants  of  Wix.      jJ^^ld 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  The  Court  wm 
gnnt  a  man- 

the  defendants,  parishioners  of  the  parish  of  Wix^  damus  to  tha 

iohabitants  of  a 

in  the  county  of  Essex,   liable   to  contribute  to  the  parish  liable  to 
church  rate,  to  meet  and  assemble  together  in  the  vestry,  o^e  church  rate, 
with  the  minister  of  the  parish,  to  elect  and  choose  J^J^i^. 
two  fit  and  proper  persons  to  be  churchwardens  of  the  8^*'  ^^  ^^ 

^     ^       *^  minitterf  to 

parish.  •^•*^'  church- 


Tha  return 
to  such  a  man- 

F.  Pollock,  in  Hilary  term  1830,  shewed  cause.     The  damut  stated 
Court  will  not  grant  a  mandamus  to  the  inhabitants  of  custom  in  the 
a  parish.     In  an  Anonymous  case  (a),  a  mandamus  was  £^!^uich-*^ 
moved  for,  directed  to  the  churchwardens  of  S/.  BtOdph^  JJJJJ^"'  ^^ 
Bishopsgate,  commanding  them  to  call  a  vestry  in  Easter  f'^^*'*^"^^ 
week  for  the  election  of  churchwardens;  but  the  Court  of  church- 

wardens  had 

refused  it,  saying,  there  was  no  instance  of  such  a  man-  been  from  time 

out  of  mind 

damns ;  and  they  could  not  take  notice  who  had  a  right  dischaiged  by 

the  o^eneen 
of  the  poor:   Held,  that  inasmuch  as  overwers  had  not  existed  time  but  of  mind,  and  as 
there  weie  necessary  duties  appertaining  to  churchwardens,  and  there  must  have  been  some 
persons  bound' by  law  to  discharge  those  duties,  the  cuntom  set  out  in  the  return  was  bad. 

The  operation  of  the  statute  1  /r.  4.  c.  21.  $,  6.  (authorising  the  Court  at  their  discretion 
to  grant  the  costs  of  applications  for  roaodamus,  and  of  the  writ,  if  issued  and  obeyed)  is 
confined  to  cases  where  the  application  was  originally  made  belbre  the  act  came  in  force. 


(a)  3Ar.  686. 

O  3 


to 


Wix. 
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18S1.       to  call  the  vestry,  and,  consequently,  did  not  know  to 

whom  it  should  be  directed.    That  is  an  express  de- 

agamsi  cistou  of  the  point  by  this  Court.  The  difficulty  sug- 
ants  of  gested  in  that  cose  applies  to  the  present;  for  to  whom 
can  the  writ  be  directed  ?  It  must  be  to  the  persons  who 
are  to  obey  it  The  person  who  has  assumed  the  office  of 
churchwarden  (a)  has  no  power  to  call  a  parish  meeting, 
neither  has  the  minister  nor  the  overseers.  The  per- 
sons to  obey  the  writ  (if  any  body  is  bound)  are  the  in- 
habitants at  large ;  and  as  the  parishioners  are  not  a 
corporation,  it  must  be  directed  to  every  individual  by 
name  who  occupies  rateable  property  in  the  parish,  and 
then,  by  what  legal  means  are  they  to  be  called  together 
for  the  purpose  of  doing  the  act  ?  The  case  of  StuUer 
V.  Freston  (6)  may  be  relied  upon  in  support  of  the  pre- 
sent rule.  That  case  was  in  the  Court  of  Common 
Pleas,  a  Court  which  has  no  jurisdiction  in  granting  a 
writ  of  mandamus.  A  prohibition  was  there  granted  to 
the  spiritual  court,  where  the  defendant  was  libelled  for 
not  appearing  to  take  upon  himself  the  office  of  church- 
warden, notwithstanding  he  had  been  appointed  to  the 
office  by  the  ordinary ;  and  it  was  held,  that  though  the 
parson  and  parishioners  neglect  for  ever  so  long  a  time 
to  choose  churchwardens,  yet  the  ordinary  has  no  juris- 
diction, for  churchwardens  were  a  corporation  at  com- 
racm  law,  and  the  proper  way,  the  Court  said,  *'  is  to 
take  a  mandamus  from  the  King*s  Bench."  The  ques- 
tion could  not  possibly  be  for  the  Court  of  Common 
Pleas,  which  had  no  jurisdiction,  whether  a  mandamus 
could  be  granted  for  an  election.  What  is  there  said 
amounts  only  to  an  obiter  dictum,  and  is  a  mere  sug- 

(«)  See  tiM  TCcitd  of  the  writ,  p.  900.  {h)  Sir,  52. 

ion 
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gestion  of  what  another  Courts  having  jarisdiction  to       1831. 
grant  the  writ,  would  be  likely  to  do.  ^^   __ 

The  Kmtf 
The  IttfaiblU 

Pattesoriy  contra,  relied  on  Sttttter  y.  Frest<m{a\  as  ants  of 
shewing  the  opinion  of  the  Judges  on  the  subject  The 
ecclesiastical  court  has  clearly  no  jurisdiction.  Where 
there  is  no  other  remedy,  the  only  course  is  by  man- 
damus. In  the  Anonjfmous  case  (6)  the  writ  was  refused, 
because  the  Coutt  could  not  take  notice  who  had  a  right 
to  call  a  vestry.  [Lord  Tenierden  C.  J.  Is  there  any 
precedent  of  a  mandamus  to  the  inhabitants  of  a  parish  ?] 
None  has  been  found;  but  it  may  issue  on  the  same 
principle  as  the  inhabitants  of  a  parish  may  be  indicted 
tar  not  repairing  a  highway.  [Lord  Tenierden  C.  J. 
That  is  quite  a  different  proceeding.]  If  the  inhabit- 
ants on  an  indictment  for  not  repairing  a  highway  do 
not  appear  to  plead,  a  dbtringas  may  issue.  So  here 
they  may  be  attached  if  they  do  not  obey  the  roan- 
damns* 

Lord  Tenterden  C.  J.  The  di£Bculty  is,  to  whom 
such  a  mandamus  can  be  directed,  and  how  we  are  to 
enforce  obedience  to  the  writ  in  case  no  return  is  made. 

Cur.  adv.  vidt. 

On  a  subsequent  day  in  the  term,  Lord  Teaterden 
said,  that  the  Ck>urt  had  considered  the  case,  that  pre« 
cedents  {c)  had  been  found  for  a  mandamus  to  parish- 
ioners, 

(a)  Sir,  52.  {b)  Sir,  68(). 

(c)  Id  M»  10  &  S.  a  maadcmos  was  granted  to  the  churchirardena 
and  orencen  of  tbe  poor  of  the  pariah  of  Si,  Jatnet,  ClerkenweU,  and  to 
tke  primcipal  MabitofUM  thereof,  to  assemble  together  in  the  parish  ohurch 
to  make  rates  and  collect'  tbe  money  for  repairing  the  church ;  and  in 

O  4  £.10.3. 
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18SL       ionersi  and  that  they  thought  it  fit  the  rule  should  be 
""—"•       made  absolute. 

TheKpro 

<igainit  Rule  absolute. 

Tbelnbiriiiu 
anUof 

The  writ  having  issued  directed  to  the  parishioners, 
recited  *^  that  within  the  parish  there  of  right  ought  to 

be  two  churchwardens,  to  be  chosen  in  Easter  week  in 
every  year  by  the  joint  consent  of  the  minister  and  pa- 
rishioners of  the  parish,  if  it  may  be ;  but  if  the  said 
minister  and  parishioners  cannot  agree  upon  such  a 
choice,  then  the  minister  of  right  ought  to  choose  one 
of  such  churchwardens,  and  the  parishioners  the  other. 
The  writ  then  stated  that  the  King  had  been  informed 
tl)at  at  a  meeting  holden  in  the  vestry  of  the  parish 
on  Monday  in  Easter  week,  1829,  T.Scott,  clerk,  then 
being  curate  and  minister  of  the  parish,  and  the  pa- 
rishioners met  and  assembled  in  such  vestry,  could  not 
agree  upon  the  choice  of  two  fit  and  proper  persons  to 
be  churchwardens  of  the  parish  for  that  year,  and  there- 
upon T.  Scotty  so  being  then  curate  and  minister  of  the 
parish,  in  due  manner  chose  one  J.  Z>.,  a  fit  and  proper 
person,  to  be  one  of  the  churchwardens  of  the  parish, 
and  the  parishioners  present  at  the  meeting  were  re-, 
quired  to  choose  another  fit  and  proper  person  to  be 
the  other  churchwarden,  but  that  they  unlawfully  and 
contemptuously  refused  so  to  do."  It  then  commanded 
the  parishioners  to  meet,  &c«  The  return  to  the  man- 
damus stated  ^'  that  there  now  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath 


J?.  1  G.8.  *  ttttDdamus  was  granted  to  the  Yicar,  churchwardens,  and  paridi- 
ioDGBs  of  Cnjfdanf  to  hold  a  yestry,  and  nomioate  ten  persons,  out  of  whom 
trustees  were  to  choose  collectors  of  a  rate  for  the  repair  of  the  church. 

been 
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been  an  ancient  and  laudable  custom,  used  and  approved       1881. 
of  within   the  parish,   to  have  no  churchwardens  or 
churchwarden  of  and  for  the  parish,  and  that  the  duties       agabui 

The  Inhabit 

appertaining  by  law  to  the  office  of  churchwardens  have  ants  of 
been  from  time  out  of  mind,  and  still  are  within  the 
parish  duly  discharged  by  the  overseers  of  the  poor  of 
the  parish,  without  this,  that  within  the  parish  there  of 
right  ought  to  be  two  churchwardens  of  and  for  the  parish, 
to  be  chosen  in  manner  and  form  as  in  the  said  writ  is 
in  that  behalf  suggested,  and  therefore  the  parishioners 
of  the  parish  have  not  elected  and  chosen,  nor  ought  ' 
they  to  elect  and  choose  any  person  or  persons  to  be  a 
churchwarden  or  churchwardens  of  the  said  parish,  in 
manner  and  form  as  by  the  writ  they  were  commanded." 
In  the  present  term 

Com^  was  heard  against  the  return.  The  return  is 
bad.  The  custom  set  out  to  have  no  churchwarden  is 
illegal.  The  return  states  that  the  duties  have  been 
immemorially  discharged  by  the  overseers.  [Lord  7bz- 
terden  C.  J.  When  overseers  have  not  existed  time  out 
of  mind.  The  return  admits  that  there  are  duties  apper- 
taining to  churchwardens ;  and  if  that  be  so,  it  cannot 
be  law  that  there  should  be  no  person  bound  to  dis- 
charge those  duties,  to  take  care  of  the  church,  its 
ornaments,  8cc.  There  may  be  instances  where  there 
have  been  no  churchwardens  in  fact,  but  the  law  re- 
quires that  there  should  be  such  officers.] 

Deacon  contra.  No  statute  positively  declares  that  a 
parish  must  have  churchwardens,  nor  is  there  any  de- 
cision to  that  effect.  The  eighty-ninth  canon  indeed 
says,  '*  all  churchwardens  shall  be  chosen  by  the  joint 

consent 


loners, 
made 
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=^i««tom  of  gsveUdnd  or  boroagh^English,  both  of  which        ISSl* 


The  Kiwo 


Wii. 


^re  in  derogation  of  the  common  law.     It  does  not  affisct 
::ie  validity  of  a  custom,  that  it  is  unusual  or  ineon* 

Thn  Tnhihili 

venient ;  thus  a  custom,  for  the  inhabitants  of  a  hundred       aiittef 
-lot  to  serve  on  juries  out  of  the  hundred,  has  been  held 
jood ;  Sex  v.  Pugh.  {a) 

He  then  contended  the  writ  should  be  quashed  quia 
(Dprovid^  emanavit,  and  relied  on  the  authorities  cited  in 
liewing  cause  against  the  rule  for  the  mandamus.  He 
-.Iso  urged  the  difficulty  as  to  the  parties  to  whom  the 
vrit  could  be  directed,  and  the  want  of  means  of  enforc- 
ing obedience  to  it. 

Lord  Tenterden  C.  J.  The  writ  may  be  directed 
to  the  inhabitants ;  and  those  inhabitants  on  whom  it  is 
served  may  be  punished  for  disobedience.  If  the  Court 
think  the  writ  ought  to  issue,  they  will  find  some  meana 
of  enforcing  obedience  to  it  The  return  must  be 
quashed,  and  a  peremptory  mandamus  must  issue. 

LiTTXEDALE  J.  concurred. 

Parke  J.  In  case  of  disobedience,  this  Cknirt  may 
grant  a  criminal  information  against  the  inhabitants  upon 
whom  the  writ  is  served. 

Pattebon  J.  concurred. 

Return  quashed,  and  peremptory  niandamu9 
to  issue. 

Comyn  afterwards  applied  for  costs  under  the  statute 
1  fF.  4.  c.  21.  s.  6.     But  the  Court  thought  the  section 

(a)  lDo«i^.lS8. 

did 


Wtt. 
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IBSl.       consent  of  the  parson  and  parishioners ;"  but  it  does  not 
~"       order  in  express  terms  that  there  shall  be  churchwardens 

The  KiKa 

ttgabui       in  every  parish ;  it  merely  prescribes  a  particalar  mode 

The  Iiriiabit> 

anta  of  oF  election  in  parishes  which  haye  churchwardens.  Yet 
even  if  it  had  declared  positively  that  there  should  be 
churchwardens  in  every  parish,  it  would  not  have  been 
compulsory  on  the  inhabitants  of  a  parish  to  elect  them, 
for  the  canons  are  not  binding  on  the  laity ;  Dcemon  v. 
Faaie  {a) ;  the  Churchwardens  of  Northampton's  case  {b)  ; 
and  a  custom  will  prevail  against  the  canon,  Anony^ 
mous  (c).  It  has  been  decided  also,  that  there  may  by 
custom  be  only  one  churchwarden  in  a  parish,  notwith- 
standing that  in  the  statute  of  Eliz,  and  the  eighty-ninth 
canon  mention  is  made  of  churchwardens  in  the  plural, 
Mex  v.  Hinckley  {d)^  Bex  v.  Earl  Shilton  {e\  Bex  v.  CateS" 
by{g)n  [Lord  Tenterden  C.  J.  Who  is  to  see  to  the 
repairs  of  the  church,  if  there  are  no  churchwardens  ?] 
The  churchwardens  themselves  have  no  power  in  the 
first  instance  to  make  any  rate  for  the  repair  of  the 
church ;  their  duty  being  to  summon  the  parishioners  for 
that  purpose,  who  may  in  fact  make  such  rate  independ- 
ently of  any  control  from  the  churchwardens,  Watson's 
Clergyman's  Law^  c.  SO.,  Gibson's  Codex^  p.  196.  But 
there  is  no  need  for  this  mandamus  to  provide  for  the 
repairs  of  the  church,  for  the  spiritual  court  may  compel 
the  parishioners  at  large  to  repair,  and  may  excommuni- 
cate every  one  of  them  till  it  is  repaired,  Watson^  c.  39. 
Bitt  supposing  that  every  parish  is  by  the  common  law 
compellable  to  have  churchwardens,  why  should  a  custom 
not  be  good  for  a  parish  to  have  none  ?  as  well  as  the 

(n)  Hardn$f  378.  (6)  CohAao,  1  IS. 

(c)   1  r^iir.  267.  (d)  l2Eaa,3S5. 


(e)  XB.^A.  275.  {g)  ^B.^CSU. 


custom 
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custom  of  gaveUdnd  or  borough-English,  botb  of  which        ISSU 
are  in  derogation  of  the  common  law.    It  does  not  affea 
the  validity  of  a  costom,  that  it  is  unusoal  or  ineon* 


ThB  Kwo 


Thn  Tnhiliil  i 

Tenient ;  thus  a  custom,  for  the  inhabitants  of  a  hundred       Miuef 


not  to  serve  on  juries  out  of  the  hundred,  has  been  held 
good ;  Bex  v,  Pugh.  {a) 

He  then  contended  the  writ  should  be  quashed  quia 
improvid^  emanavit,  and  relied  on  the  authorities  cited  in 
shewing  cause  against  the  rule  for  the  mandamus.  He 
also  uiged  the  difficulty  as  to  the  parties  to  whom  the 
writ  could  be  directed,  and  the  want  of  means  of  enforc- 
ing obedience  to  it. 


Wii. 


Lord  Tenterden  C.  J.  The  writ  may  be  directed 
to  the  inhabitants ;  and  those  inhabitants  on  whom  it  is 
served  may  be  punished  for  disobedience.  If  the  Court 
think  the  writ  ought  to  issue;,  they  will  find  some  meana 
of  enforcing  obedience  to  it  The  return  must  be 
quashed,  and  a  peremptory  mandamus  must  issue, 

LiTTXEDALE  J.  concurrcd. 

Parke  J.  In  case  of  disobedience,  this  Court  may 
grant  a  criminal  information  against  the  inhabitants  upon 
whom  the  writ  is  served. 

Patte80N  j«  concurred. 

Return  quashed,  and  peremptory  mandamus 
to  issue. 

Qmyn  afterwards  applied  for  costs  under  the  statute 
1  ^.  4.  c.  21.  s.  6.     But  the  Court  thought  the  section 

(a)  I  Doug.  199. 

did 
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1831.        did  not  apply  to  cases  where  the  proceeding  for  a  man- 
■  damus  had  commenced  before  the  act  came  in  force, 

The  Kjkq 

agaifui        they  therefore  refused  the  application  (a). 

The  Inhabit-  "^  rr  \   / 

*P^  ^  (o)  The  same  questioa  as  to  costs  was  brought  before  the  Court  in  the 

suhsequcot  Michadnuu  turn,  la  the  case  of 

The  KiKQ  p.  The  HnNoxaroaD  Markst  CoHrAnr. 

In  this  case  a  rule  nisi  was  obtained  in  HUctry  term  1831,  for  a  man- 
damus  to  the  company  to  summon  a  jury  (according  to  the  act  1 1  G*  4. 
c.  hex.,  by  which  the  company  was  established),  for  the  purpose  of  assess 
ing  to  the  party  on  whose  behalf  this  application  was  made,  compensatioa 
for  certain  premises  of  which  she  was  the  occupier.  The  rule  was  en- 
larged at  the  instance  of  the  defendants  till  EatUr  term,  and  was  then  made 
absolute.  The  writ  issued,  and  was  obeyed  by  the  company.  Xow,  in 
Mkhaehnat  term,  obtained  a  rule,  calling  on  the  company  to  shew  cause 
why  they  should  not  pay  the  costs  of  the  application  for  a  mandamus,  and 
also  of  the  writ.  The  statute,  which  came  in  force  March  SOtb,  IBSl, 
proYides,  in  sect.  6.,  as  follows :  — ''  And  for.  making  some  further  pro- 
vision for  the  payment  of  costs  on  applications  for  mandamus,  be  it  further 
enacted,  that  in  all  cases  of  application  for  any  writ  of  mandamus  whatso- 
ever, the  costs  of  such  application,  whether  the  writ  shall  be  granted  or 
refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be  issued  and 
obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the  Court  is  herd>y 
authorised  to  order  and  direct  by  whom  and  to  whom  the  same  shall  be 
paid."  Foilett  shewed  cause  ageinst  the  rule  for  costs ;  and  JLaiv,  in  reply, 
contended  that  it  might  at  least  be  made  absolute  as  to  the  writ,  which 
hsd  issued  after  the  statute  came  in  force;  and  he  observed,  that  the  clause 
ittdf  seemed  to  make  a  distinction  between  the  costs  of  the  application  and 
costs  of  the  writ.  The  Court,  however  (Lord  TetUerdmiCJ.f  Petrke, 
TauntoTif  ^n^  Patteson  J%*),  were  of  opinion  that  the  t>peration  of  the 
clause  was  confined  to  cases  in  which  the  application  for  a  mandamus 
onginally  begin  before  the  act  came  in  force.    The  rule  was  therefore 

Discharged* 
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The  King  against  The  Inhabitants  of        ^'^^^i 

Enderby. 


April  23d. 


UPON  an  appeal  against  an  order  of  two  justices,  On appmI 
,  against  an 

whereby  Joseph  Blockley^  his  wife,  and  two  chil-  order  of  re- 
dren,  were  removed  from   Heather  in  the  county  of  peiiaots,toshew 
Leicester,  to  Enderby  in  the  same  county,  the  sessions  ierred  more^ 
confirmed  the  order  of  removal,  subject  to  the  opinion  ^^nMmnOce 
of  this  Court  on  the  following  case :  —  *"  ,^®  "^^"^L 

^  eot  pansb,  with 

By  parish  indentures  duly  allowed,  the  pauper  was  the  assent  of  hia 

master*  pro- 

bound  on  the  18th  of  July  1812  to  one  Thtmua  Dolby  duced  a  written 

paper,  purport- 

of  the  parish '  of  5Sf.  Mari/s,  Leicester,  framework-knitter,  ing  to  certify 
and  afterwards,  according  to  the  provisions  of  the  act  of  the  pauper 
S2  G-  3.  c.  57.,  was  assigned  on  the  6th  of  April  1813  to  hgJ^J,^*^^* 
one  Samuel  Briggs  of  the  parish  of  Enderby,  framework-  fofthftS^^f 
knitter.   The  pauper  served  Briggs  in  Enderby  until  the  ^.  *f  P^el?^ 
6th  of  Februartf  1815;  after  which  the  appellants  pro-  that, there  being 

•^  '^'^  '^         nothing  to  shew 

posed  to  shew  that,  by  the  assent  of  Briggs,  the  pauper  that  the  value 

of  the  subject^ 

served  more  than  forty  days  as  an  apprentice  in  the  matter  of  the 
parish  of  Heather,  with  his  father  Samuel  BlocJcley,  frame-  acy.  u  did  not 
work-knitter;  but  it  appeared  that  the  father  had  signed,  "q""®***^?- 
and  delivered  to  Briggs,  a  memorandum,  which  was  un- 
stamped, and  was  as  follows :  — 

«  Agreed,  JR*.6th,  1815.  This  is  to  certify.  That 
Samuel  Blockley  has  agreed  to  give  Samuel  Briggs,  mas- 
ter of  Joseph  Blockley,  his  son,  the  sum  of  Ss.  for  the 
time  of  his  apprenticeship." 

The  sessions  refused  to  receive  any  parol  evidence  of 
the  assent  of  Briggs  to  the  service  witii  the  pauper's 
fiither,  on  the  ground  that  there  was  a  written  agree- 
ment; 


Ekbbabt. 
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18dl«       ment;  and  they  refused  to  receive  the  written  paper 
_    „  ■       because  it  was  unstamped. 

agauut 
Hm  Inhabit-  . 

antf  of  Hungpkny  in  sn{qx>rt  of  the  order  of  sessions.    By  the 

statute  48  G.  S.  c.  149.  sched.  pari  I.  tit  Agreement^  any 
agreement  made  in  England^  where  the  matter  thereof 
shall  be  of  the  value  of  2(K.  or  upwards,  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument) 
&c.  is  subject  to  a  certain  stamp-duty.  The  subject* 
maliter  of  the  agreement  in  this  case  was  not  the  8^. 
only,  but  the  service  of  the  pauper,  and  the  munte* 
nance  of  him  by  the  master.  The  Ss;  is  the  balance  of 
an  account;  one  side  consisting  of  the  value  of  the 
service,  and  the  other  of  the  keep  of  the  apprentice; 
The  value  of  the  service  to  die  master,  and  c^the  Rusft- 
tenance:  and  instruction  to  be  given  to  the  pauper,  may 
haire  much  exceeded  20/.  Rex  v.  St.  PauTs^  Be^brd{a)^ 
shews  that  an  assignment  of  this  kind  must  be  stamped. 
{Parke  J.  It  lies  on  you,  who  insist  that  a  stamp  is 
necessary,  to  shew  that  the  subjecc-matter  of  the  agree* 
meat  was  of  the  value  of  20JL] 

lElA/ardf  eontrii,  was  stopped  by  d)e  Court. 

Lord  Tenterden  C.  J.  In  Rex  v.  Si.  PauTsy  Bed^ 
ford  (a),  the  instrument  professed  to  be  an  assignment 
of  an  apprentice,  and  not,  as  was  there  contended,  an 
agreement  for  the  hire  of  a  servant;  and  on  that  ground 
it  was  held  not  to  be  exempted  from  stamp  duty.  Here 
the  instrument  is  diflferent,  and  there  is  nothing  to  shew 

(a)  6  7.  JR.  452. 

that 
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that  the  Talue  oC  the  subject-^matfter  of  the  agresmmt       18$l. 
was  20L ;  it  does  not,  therefore,  &U  within  the  terms  of 
the  schedule  rendering  a  stamp  necessary  where  such  is 


VmKjmb 


Xha  InhabfiU 

the  value.     The  case  must  go  back  to  the  sessions,  in      jmti  of 
order  that  the  evidence  may  be  received  (i). 


LiTTLEDALE,  Pariu:,  and  Patteson  Js«  concurred. 

Case  sent  back  to  the  sessions. 

(6)  This  chuw  (48  G.  3.  e.  149.  ached,  part  1.  tit.  Jgreemeut)  is  not 
la  ciccfiiioii  but  a  aubstaDiiTQ  pait  of  the  cnactiiienty  which  is  not  to 
operate  unleae  the  matter  of  the  agreement  be  of  the  value  of  20^.  or 
upwards.  This  supposes  that  the  value  of  the  contract  is  measurable. 
Per  Bu^J.  in  (hfard  v.  Cafe,  ^Siark,  351. 


year. 


Tfce  King  a^fliw^f  The  Inhabitants  of  Aldstone.  -4»rtf  asd. 

TTPON  an  appeal  against  an  order  of  two  justices.  An  apprentice 
whereby  Edward  Davison  and  his  wife  and  children  Uement  by  re- 
were  removed  from  the  township  of  Hexham^  in  North'^  nuh^  during 
umberland^  to  the  parish  of  Aldstoncy  in  Cumberland^  tbQ  JSIp'^^JTy^^J^ 
sessions  confirmed  the  order,  subject  to  the  opinion  of  ^^^  ^ 

'  ^  withmtheoom- 

this  CJourt  on  the  following  case :  —  p^s  of  any  one 

The  respondent  parish  of  Hexham  established  a 
prim&  facie  settlement  of  the  pauper  Edward  Davison  by 
parentage,  in  the  parish  of  Aldstonem  The  appellants 
then  proved,  that  the  pauper  K  Davison^  when  about 
nineteen  years  of  age,  bound  himself  as  an  apprentice 
to  John  Osile  of  North  Shields^  in  the  coun^  of  Norths 
umberlandf  ship*owner,  by  indenture  bearing  date  the 
26th  oi  August  1809,  for  the  term  of  three  years;  that 
in  the  first  year  of  the  pauper's  apprenticeship  the  vessel 
in  which  he  served  was  moored  for  a  month  in  the 

town- 
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18S1.«     township  o(  Middksboroughf  in  the  county  of  York^ 

which  township  separately  maintains  its  own  poor ;  and 

againu       that  in  the  second  year  the  same  ship,  in  which  the 

aauof       pauper  still  continued  to  serve,  was  moored  in  the  said 

A  f fPfTOHfc 

township  of  Middlesborough  for  five  weeks,  and  that 
during  the  said  month  and  five  weeks  he  slept  on  board 

■ 

the  ship.  The  question  for  the  opinion  of  this  Court 
was,  whether  the  pauper  E.  Davison  gained  a  settlement 
in  Middlesbofvugkj  under  the  indenture  of  apprentice- 
ship, the  for^  days  of  his  residence  in  that  township 
not  having  been  in  one  and  the  same  year  of  his  ap- 
prenticeship. 

N.  R.  Clarke  in  support  of  the  order  of  sessions. 
The  pauper  did  not  gain  any  settlement  in  Mtddlesboroughj 
because  he  did  not  serve  there  under  the  indenture  for 
forty  days  in  any  one  year.  In  Bex  v.  Bustington  (a), 
Bayley  J.  states  the  law  to  be  that  an  apprentice  is 
settled  in  the  parish  where  he  sleeps  the  last  night  of 
his  apprenticeship,  if  he  has  slept  there  altogether 
during  the  year  for  forty  nights.  Bex  v.  Denham  {b) 
and  Bexv.  Findan{c)  shew  that  the  forty  days'  residence, 
necessary  to  confer  a  settlement  by  hiring  and  service, 
must  be  within  the  compass  of  a  year ;  and  there  is  no 
ground  for  distinction  in  the  case  of  apprenticeship. 

Bogers  contr^.  This  case  has  been  argued  on  two 
grounds ;  first,  the  dictum  of  Bayley  J.  in  Bex  v.  iZus- 
tington :  and,  secondly,  the  analogy  to  cases  of  hiring 
and  service.  Now,  with  regard  to  the  first,  what  was 
said  by  the  learned  Judge  was  extrajudicial,  and  un- 
necessary for  the  decision  of  the  case  then  before  the 

(a)  SU.^S.  398.  (b)  lU.^S.  221.  (c)  4  ^.  {•  C  91. 

Court : 


TbeKmci 

Taio  itthflUi* 
ante  of 
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Court:  it  was  consistent  with  that  decision  that  the  18S1. 
Court  might  have  thought  the  residence  in  St.  Thomas 
d  BecJcet  sufficient  to  give  a  settlement,  if  it  had  not  -mjnjr 
been  }or  the  subsequent  residence  in  NewhaveUf  which, 
although  it  did  not  confer  a  settlement  there,  on  account 
of  the  certificate,  prevented  any  from  being  acquired  in 
Si,  TTiomas  a  Becket.  It  was  said  in  that  case^  that  the 
residence  in  St.  Thomas  d  Becket  was  not  sufficient  to 
be  considered  an  abandonment  of  the  certificate,  which 
may  be  conceded,  for  a  residence  may  be  sufficient  to 
gain  a  settlement,  though  not  to  operate  as  an  abandon- 
ment of  a  certificate.  Then  is  this  dictum  of  the  learned 
Jndge  supported  by  any  principle  or  authority  ?  It  is 
said  that  it  may  be  sustained  by  analogy  to  the  cases 
of  hiring  and  service.  But  in  those  cases  two  things 
are  necessary  for  a  settlement,  service  for  a  year,  and  a 
residence  in  a  parish  under  that  service  for  forty  days ; 
it  ia  evident,  therefore,  that  the  forty  days'  residence 
must  be  within  that  period  the  service  for  which  con- 
stitutes the  foundation  of  the  settlement.  Besides,  if  a 
man  continues  for  many  years  in  the  same  service  a 
new  hiring  is  presumed  at  the  commencement  of  every 
succeeding  year.  Lord  Ntenboroughf  in  delivering  the 
judgment  of  the  Court  in  Bex  v.  Denham  (a),  which  first 
established  that  the  forty  days  in  cases  of  hiring  and 
service  should  be  within  the  compass  of  a  year,  when 
stating  the  principle  upon  which  the  opinion  of  the 
Court  was  founded,  says,  **  The  legislature  by  requiring 
a  hiring  for  a  year,  and  a  continuance  and  abiding  in 
the  same  service  for  one  whole  year,  seem  to  have  con- 
templated something  which  was  not  to  be  complete  in  less 
than  a  year,  but  which  was  to  be  complete  in  that  period. 
But  a  contract  of  apprenticeship  is  an  entire  thing,  and 

(a)  l3£.4:S.22i. 

Vol.  II.  P  the 
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18S1. 


The  Kino 

agmut 
The  Inbubiu 

anu  of 
Aldctomx. 


the  law  does  not  notice  any  division  of  it  into  years* 
In  Rex  y.Sandford{a)  the  point  was  brought  distincdy 
before  the  Court ;  and  it  was  expressly  stated  by  WiUes 
and  BuUer  Js.,  that  the  latter  part  of  the  service  might 
be  connected  with  the  former,  though  the  two  portions 
of  residence  had  not  been  in  the  same  year.  In  Rex  v. 
Great  Bookham  (&)  the  reporter  seems  to  think  the  point 
fully  settled;  and  in  Rex  v.  Brighton {c)  the  Judges, 
speaking  of  an  apprentice,  say,  that  he  gains  a  settle- 
ment by  the  last  day's  service,  provided  there  be  alto- 
gether forty  days'  residence  in  the  service  in  that  place. 
In  Rex  Y.  Barmbtf  in  the  Marsh  {d\  also,  that  was  re- 
cognized as  the  law.  But  the  present  point  seems  to  have 
been  expressly  decided  in  Bex  v.  Gaind>orough  (e).  There 
the  residence  was  for  upwards  of  forty  days  in  the  parish, 
at  many  different  times  during  the  continuance  of  the  in- 
dentures, which  was  for  three  years  and  a  half,  and  it 
was  considered  to  be  sufficient.  The  analogy  between 
this  class  of  cases  and  those  of  residence  upon  a  man's 
own  estate  is  more  complete  than  with  those  of  hiring 
and  service;  because,  in  cases  of  residence  upon  an  estate, 
the  law  has  not  affixed  any  particular  time  during  which 
a  man  must  be  possessed  of  his  estate ;  and  there  it  has 
been  held  that  forty  days'  residence  in  the  whole  is  suffi- 
cient. Rex  V.  St.  Neots  (jg) ;  where  Lee  C.  J.  said,  "  This 
man  resided  for  forty  days  off  and  on  for  three  years," 
which  was  sufficient. 


Lord  Tenterden  C.  J.     This  case  falls  within  the 
decision  in  Rex  v.  Gainsborough  (h).     There  the  pauper, 


(a)  1  7.  B.  281. 
(c)  5  7.  R.  188. 
\e)  Burr,  S.  C.  586, 
[h)  Burr.  S,  C.  586. 


(b)  CalJecoity  290. 
(d)  T  East,  581. 
(g)  Burr.  S.  C.  133. 


while 
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while  apprentice^  resided  forty  days  in  the  whole  in  fVest 
Stockanth^  at  many  different  times  during  a  term  of  three 
years  and  a  quarter,  and  was  resident  no  where  else 
forty  days  during  that  period ;  and  he  was  held  to  be 
settled  in  West  Slockwtth. 


211 
1831. 

Tb6  KiNtf 

flgttinsi 

The  Iiihabiu 

ants  of 


LiTFLEDALE  J.  There  is  a  distinction  between  con* 
tracts  for  service  and  for  apprenticeship.  In  the  former 
case,  there  must  be  a  year's  service  under  a  yearly 
hiring  to  confer  a  settlement ;  the  forty  days'  residence 
must  therefore  be  within  the  year.  But  the  service 
under  a  contract  of  apprenticeship  has  no  reference  to 
the  term  of  a  year. 

Parke  J.  and  PATtESON  J.  concurred. 

Order  of  sessions  quashed. 


The  Kino  against  The  Inhabitants  of  Halifax.  Saturday, 

°  AprU  23d. 

^N  appeal  against  an  order  of  two  justices,  removing  An  unmarried 

Ann  Smithy  and  Thomas  her  child,  from  the  town-  p|]|^per°wM 
ship  of  Halifax  to  the   township   of  Manchester^   the  ^rdLT^jul-*'* 
sessions  confirmed  the  order  as  to  Anny  but  discharged  ]^^^^^/^' 
it  as  to  the  child,  subject  to  the  opinion  of  this  Court  ^^V^^y  ^^ 

*'  *  pansh  officen 

upon  the  following  case:— The  pauper,  Ann  Smithy  there.    On  the 

.  ^      following  day 

who  was  settled   in   Manchester^   lived   at  Halifax  in  aheciandes- 

j  1  tf*  iM  1   iM    t     tinely,  andof 

January  1829,  and  was  then  pregnant  of  a  child  likely  her  own  accord, 
to  be  bom  a  bastard.     On  the  30th  of  January^  by  an  ^^"1^  ^^      * 


Older  of  two  justices  made  before,  but  executed  after,  bLt^^  b^fo'Je 

the  time  for 
appmiiog  against  the  order  of  removal  had  expired.     Tb^  btt^iard  waa  settled  where  bom. 

P  2  the 


Hautaz. 
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18SL  the  ^^phang  quarter  sessions,  she  was  removed  to 
-  „  Manchester*  and  delivered  to  the  overseers  of  the  poor 
Qgiama  there.  They  requested  her  to  go  into  the  workhouse^ 
Mito  of  but  she  refused,  and  on  the  next  day  {January  3 1st)  re- 
turned to  Halifax^  where  she  remained  ttU  the  20th  of 
February  following,  and  was  on  that  day  delivered  of  a 
bastard,  the  child  mentioned  in  the  order.  The  Easter 
sessions  for  the  West  Riding  of  Yorksktre^  in  which 
Halt/ax  is  situate,  were  holdcn  on  the  27th  of  April; 
and  by  the  practice  of  those  sessions,  when  an  order  of 
feneioval  is  appealed  against,  there  must  be  ten  days' 
notice  previous  to  the  sessions;  but  no  notice  of  appeal 
was  given  against  this  order,  nor  was  any  appeal  entered 
against  it  at  the  Easter  sessions.  The  return  of  the 
pauper,  Ann  Smithy  from  Manchester  to  Hai^ax  was 
without  the  concurrence  or  knowledge  of  the  appellants 
or  respondents,  and  no  fraud  was  imputable  to  either. 

The  point  made  for  the  respondents  was,  that  as  the 
pauper,  Ann  Smith,  had  been  removed  after  the  Epi^ 
phany  sessions,  and  had  returned  of  her  own  accord, 
and  without  any  notice,  into  the  respondent  township, 
and  had  been  there  delivered  of  the  bastard  child  whose 
settlement  was  in  question,  without  the  knowledge  of 
the  respondents,  before  the  time  of  giving  notice  of 
appeal  for  the  next  sessions  had  expired,  the  order 
must  be  considered  as  pending,  and  the  setdement  of 
the  child  must  follow  that  of  the  mother* 

Blaekbume  in  support  of  the  order  of  sessions.  The 
child  was  setded  where  bom,  according  to  the  general 
rule  with  respect  to  bastards.  It  will  be  said  that  there 
is  an  exception  applicable  to  thb  case;  namefyy  that 
where  the  mother  is  removed  from  one  parish  or  place 

to 
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to  another,  and  the  child  is  bom  while  the  ord^  of       1831* 
removal  is  under  litigationi  its  settlement  is  in  that 

The  Knra 

place  of  the  two  in  which  the  mother,  on  the  deter-  agamu 
mination  of  the  appeal,  would  ultimately  remain.  But  aots  of 
die  reason  of  that  is,  that  in  such  a  case  the  mother  is 
understood  to  have  been  at  the  parish  or  place  to  which 
she  was  removed,  under  compulsion  of  law;  and  the 
birth  of  the  child  there  ought  not,  oonseqaently,  to  a£kct 
the  settlement,  if  the  removal  was  erroneous.  The  order 
and  subsequent  proceedings  having  become  a  nullity, 
the  child  is  considered  as  bpm  at  that  place  from  which 
the  mother  was  improperly  removed,  and  where,  but  for 
such  removal,  it  is  supposed  the  birth  would  have  hap- 
pened. Much  Waltham  v.  Per  am  (a).  Res  v.  Great  SaU 
kdd  {by  The  same  principle  may  be  collected  from  Itex 
V.  Martlesham  {c\  where  a  child  bom  pending  an  order, 
which  was  quashed,  was  held  not  removable  to  die  mo- 
therms  flace  <^  settlement ;  the  place  of  settlement  there 
not  being  the  place  from  which  she  was  removed  by  the 
order.  But  the  present  case  is  entirely  different  from  those. 
Here  the  child  was  not  born  in  the  township  to  which 
the  order  removed  the  mother,  but  in  another  place; 
and  if  this  had  happened  even  during  the  unavoidable 
susp^ision  of  an  order  of  removal,  it  should  seem  that 
the  child  would  have  been  setded  in  the  place  of  birth 
but  for  the  statute  35  G.  3.  r.  101.  s.  6.,  which  provides 
that  in  such  a  case  the  child  shall  take  the  legal  settle- 
ment of  the  mother.  In  the  present  instance  the  order 
of  removal  had  been  executed ;  and  the  woman,  having 
been  brought  to  Manchester^  went  afterwards  of  her  own 
accord  to  Halifax^  where  she  was  delivered.     She  was 

(a)  9  SaUc,  474.  {h)  eM.^S.  408.  (c)  10  B,  {  C  77. 

P  3  not 


Haufax, 
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183 1.  not  there  under  compulsion  of  law :  by  that  compulsion, 
if  it  had  been  effectual,  she  would  have  been  at  Man-- 

The  King 

against       chester.    It  is  true  she  returned  to  the  place  whence  she 

The  Inhabit-  i     t  i  .  in  ^«    •       • 

ants  of  was  removed ;  but  there  is  no  ground  for  a  distinction 
on  that  account  It  is  the  same  as  if  she  had  gone 
away  to  any  other  place  after  the  execution  of  the  order. 
In  the  absence,  therefore,  of  fraud  on  the  part  of  the 
i^pellants,  the  general  rule  must  prevail. 

Milner  contrk.  The  child  must  take  the  mother's 
settlement.  An  order  of  removal  must  be  considered  as 
pending  till  the  time  for  appeal  has  elapsed :  this  is  the 
rule  of  convenience,  and  it  is  so  considered  in  the  direc- 
tion to  magistrates,  4  BtarrCs  Justice^  p.  64*9.  (23d  ed.), 
in  the  case  of  persons  returning  after  removal :  *^  It 
seemeth  advisable,  if  the  party  returns  without  a  certifi- 
cate, not  to  send  him  to  the  house  of  correction  till  the 
time  for  appealing  against  the  order  of  ranoval  shall  be 
expired;  for  the  sessions  may  quash  the  order."  In  the 
present  case,  then,  there  was  a  legal  process  depending; 
and,  while  it  was  so,  an  act  done  in  contravention  of  it 
by  the  party  who  was  its  object  could  not  have  any 
effect.  The  officers  of  the  removing  parish  had  done 
every  thing  in  their  power  towards  executing  the  order; 
and  ought,  therefore,  to  be  secured  against  any  act  or 
circumstance  tending  to  defeat  it,  and  not  within  their 
controul.  This  must  have  been  the  principle  of  the 
decision  in  Reg,  v*  Icleford  (a),  where  an  order  had  been 
obtained  for  removing  a  pregnant  woman,  but  could  not 
be  executed  on  account  of  floods,  and  in  the  mean  time 
she  was  delivered  of  a  bastard;  in  which  case  the  Court 

(o)  1  Sen.  Ca,  3?.  2  Bott»  p!,  9.  (6th  edit) 

held 
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held  the  child  to  be  settled  in  the  place  to  which  the       1831. 
mother  was  to  have  been  removed.   [Lord  Tenierden  C.  J.     JT'ZT' 

^  ^  The  King 

There  the  act  of  God  intervened  to  prevent  the  execution        agtmui 

Tbelnhabit- 

of  the  order.]  The  principle  was,  thaty  there  being  an  ants  of 
order  of  removal,  and  the  parish  officers  having  done 
all  that  lay  in  them,  the  parish  was  protected.  [Lord 
Tenierden  C.  J.  Suppose,  in  this  case,  the  child  had 
not  been  born  till  after  the  Easter  sessions,  would  not 
it  then  have  been  settled  in  Halifax  ?  And  there  might 
still  be  no  fault  in  the  parish  officers.]  Some  doubt 
might  be  raised  as  to  the  settlement  in  that  case,  as  she 
would  have  been  guilty  of  an  offence  in  returning,  and 
would  have  been  in  the  parish  illegally,  and  as  a 
vagrant  In  Landinaboe  v.  Much  Birch  (a),  where  the 
mother,  having  been  removed  from  Z,  to  her  legal 
settlement,  returned  secretly  soon  afterwards,  and  was 
delivered  of  a  bastard,  the  child  was  held  settled  in  the 
parish  to  which  the  mother  had  been  rem'oved,  not  in 
that  to  which  she  had  returned.  It  is  true  the  reporter 
there  questions  the  decision,  and  says  that  the  cases  on 
which  it  turned  were  decided  on  the  ground  of  fraud  in 
the  removing  parish ;  but  in  Much  WaUliam  v.  Peram  {b) 
(one  of  the  cases  referred  to),  it  does  not  appear  that  that 
was  the  ground  of  decision ;  and  in  another  of  them, 
Westbwy  v.  Coston  {c\  Holt  C.  J.  says,  ^^  Though  here 
be  no  fraud,  here  was  a  wrongful  removal,  and  the  re« 
versal  makes  all  void  ab  initio.  Fraud  or  not  fraud  is  not 
material  in  this  case."  In  Jane  Grat/s  Case{d)^  the 
pauper,  while  under  removal  from  one  parish  to  an- 
other, was  delivered  on  the  way ;  and  the  child's  settle- 
nlent  was  held  to  be  in  the  place  to  which  the  mother 

(a)   1  Slra.  476.  (6)  2Salk,  474. 

(c)  2SaH.599.  (d)  2Bo{i,pl.B. 

P  4  was 
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1831.  was  being  removed.  There,  at  the  time  of  the  birth, 
the  order  was  still  depending,  and  the  parish  officers 

The  KiHO 

againu       had  doue  all  in  their  power  to  execute  it    lUttledaleJ. 

Tbe  Inhabit* 

ants  of  In  the  present  case  they  had  executed  the  order,  and 
were  functi  officio.]  Not  till  the  time  for  appeal  was 
expired.  [Lord  Tenierden  C.  J.  If  they  had  found 
her  in  their  parish  after  Uie  execution  of  the  order, 
tbey  might  have  sent  her  back.]  On  the  trial  of  an 
appeal,  the  pauper  is  always  considered  to  be  in  the 
hands  of  the  appellants,  and  is  to  be  produced  by  them 
on  notice.  If  then  they  have  the  possession  of  the 
pauper,  it  rests  with  them  to  see  that  she  does  not 
return  to  the  removing  parish,  and  commit  an  offence. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
order  of  sessions  was  right. 

LiTTLEDALB  J.  It  sccms  to  me  that  in  this  case  the 
child  was  setded  in  the  place  of  its  birth,  according  to 
the  general  rule  on  the  subject  of  bastards.  There  is  an 
exception  to  that  rule  where  the  child  is  born  while  the 
order  is  under  execution,  and  before  it  can  be  completely 
fulfilled ;  the  interruption  happening  by  the  act  of  God, 
and  the  officers  having  done  all  in  their  power  to  carry 
the  order  into  effect :  as  where  the  birth  takes  place  on 
the  road,  or  during  detention  by  floods.  But  here  the 
order  had  been  executed,  and  the  woman  afterwards 
returned  from  the  appellant  to  the  respondent  township, 
without  any  fraud  on  the  part  of  either.  It  is  admitted, 
that  if  the  child  had  been  bom  after  the  time  for  ap- 
pealing had  expired,  the  setdement  would  have  been 
good ;  and  I  think  it  is  the  same  in  this  case,  as  there 
was  no  appeal  depending  at  the  time  of  the  birth. 

Ijand" 
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Landinaboey.  Much  Birch  seems  an  authority  to  the  con-        18S1. 
traiy;  but  the  reporter  himself  questions  that  case,  and      _ 
admits  that  it  was  not  well  considered.  agqintt 

Tlie  Inhabit. 


Parke  J.  The  order  in  this  case  had  been  executed, 
and  the  parish  officers  of  Manchester  had  received  the 
pauper;  and  after  that  she  returned  to  Halifax,  and 
was  there  delivered.  The  parties  stand  on  just  the  same 
fixating  as  if  this  had  happened  after  the  order  had 
been  appealed  against,  and  confirmed  at  sessions.  An 
order  can  no  more  be  said  to  be  pending  during  the 
time  in  which  an  appeal  may  be  instituted,  than  a  judg- 
ment while  a  writ  of  error  may  be  brought*  Here  was 
a  complete  execution  of  the  ord^ ;  no  fraud  appears  in 
the  appellants,  and  the  overseers  of  Manchester  had  no 
power  to  detain  the  paupa:  there.  The  order  of  sessions 
must,  therefore,  be  confirmed. 

Patte8on  J.  The  order  had  been  completely  ex^ 
coted,  and  was  not  depending.  Although  the  pauper 
became  a  vagrant  by  returning  to  Halifax,  that  can 
make  no  difierence  in  the  question  between  these 
parishes. 

Order  of  sessions  confirmed. 


antsqf 
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Price  against  Thomas. 

By  indenture^  ^HIS  was  an  aotion  for  breach  of  a  covenant  to  pay 
and  containing  rent.     On  the  trial  at  the  last  Spring  assizes  for 

nanu^ofahfl^,  Shropsfiire^  before  PaUeson  J.,  it  appeared  that  by  a 
tu^^r"  ^^®^*°  indenture,  to  which  the  plaintifl^  the  defendant, 
and  B.  and  c,    g^d  one  Hammond  were  the  parties,  and  which  was  in 

corenanted  to  '^ 

pay  the  rent;     the  common  form  of  an  indenture  of  lease,  the  plaintiff 

but  C  was  not 

otherwise  re-      demised  a  messuage  and  farm  to  Hammond  at  a  certain 

ferred  to  in  the  i   r      i  'i 

instrument.       yearly  rent     The  defendant  and  Hammond  covenanted 

In  an  action  ,  i  n     i  i  i 

against c,  on  to  pay  the  rent;  but  all  the  other  covenants  were  be- 
payrent:  Held,  twecu  the  plaintiff  and  Hammond  only.  The  indenture 
^n\ure  was  ^^  ^  lease  Stamp  of  1/.  105.;  and  it  was  objected  at  the 
ayaUable against  ^.;j  th^.  jjjjg  ^^s  not  sufficient;  that  the  defendant  was 

him,  though 

■tamped  as  a      not  a  lesscc ;  that  the  instrument,  as  far  as  it  regarded 

lease  only,  and       ^  " 

that  a  deed        him,  was  a  deed  merely,  and  subject,  as  such,  to  a  stamp 

stamp  was  un- 
necessary, duty  of  1/.  155.     The  learned  Judge  thought,  as  thepri-* 

mary  intention  was  that  the  instrument  should  be  a  lease, 

the  stamp  was  a  proper  one.     A  verdict  was  found  for 

the  plaintiff,  but  leave  given  to  move  to  enter  a  nonsuit* 


Campbell  now  moved  accordingly.  The  covenant  in 
which  alone  the  defendant  has  joined,  is,  as  regards 
him,  merely  collateral  to  the  rest  of  the  instrument :  it 
may  be  considered,  in  the  suit  between  these  parties,  as 
a  separate  deed,  or  as  if  all  the  other  covenants  of  the 


ii ' 


-fl    I'M/.  ',  K,l 


f.  '.i    >..    it  indenture  were  struck  out.     To  be  available^  therefore, 

Jul     ^ ..in  this  cause^  the  instrument  should  have  had  not  a 

I.  nil,,  'A.u  1 .   rJpase,  but  a  deed  stamp. 


a» 
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Lord  Tenteedek  C.J.     If  this  covenant  had  in-        18dL 
troduced  matter  no  way  connected  with  the  demise,  but 
wholly  distinct  and  independent,  it  might  then  have       ,y^^ 
been  said  that  the  plaintiff  could  not  benefit  by  such  a 
stamp  as  was  affixed  to  this  indenture.     But  that  was 
not  the  case.     The  objection,  therefore,  cannot  prevail. 

Littlbdale  J.  I  am  of  the  same  c^inion.  The 
lease  was  the  principal,  to  which  this  covenant  was  an 
accessory. 

Parke  J.  This  covenant  was  part  of  the  consider* 
ation  for  granting  the  lease.  I  think  there  is  no  ground 
for  the  rule. 

Patieson  J.  concurred* 

Rule  refused. 


The  King  against  The  Inhabitants  of         saiurday. 

QUEENBOROUGH.  ^''^  '^*^* 

/^N  appeal  against  an  order  of  two  justices,  whereby  The  pauper 

Finnis    Webb   was   removed    from  the   parish   of  o/a*cerUfiated 
MiUon  next  Sitlingboume,  in  the  county  of  Kent,  to  the  J^'nuTtte* 
parish  of  Qfseenboroughf  in  the  same  coun^,  the  se»'  JSfiMt'e^Ijr^" 
sions  confirmed  the  order,   subject  to  the  opinion  of  of  Wn  family, 

^  *^  was  at  the  age 

this  Court  on  the  following  case:  —  In  the  year  1775,  of  eleven  yean 

bound  appren- 
tice, and  served 
hu  master  in  the  certificated  parish  for  eight  years,  when  he  was  removed  to  the  ccrtify-i 
log  pariah,  which  acquiesced  in  his  removal,  and  received  him  as  their  parishioner.  The 
pauper  stayed  in  that  parish  about  a  week,  and  then  returned  to  his  master  in  the  certificated 
puisb,  and  served  him  there  more  than  forty  days :  Held,  that  the  pauper  did  not  gain  a 
settlement  by  apprenticeship  in  that  parish,  inasmuch  as  the  binding  wm  before  he  became 
«fig». 

the 
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The  King 


TbelnlMbit. 
ftotsof 

QlTXXIf- 
aOKOOGII. 


die  parish  of  Queenborough  granted  a  certificate  fer 
Robert  Webb^  the  pauper's  grandfather,  and  aererai 
individuals  of  his  fiimily  by  name,  to  the  parish  of 
Milton  next  Siitingboume^  under  which  certificate 
WiUiam^  one  of  the  persons  named,  the  father  of  the 
pauper,  has  continually  from  that  time  hitherto  resided 
in  Milton.  On  the  10th  of  Jidjf  1810,  the  pauper  then 
being  about  ^even  years  of  age,  and  residing  as  part 
of  his  father^s  fiimlly  under  the  certificate,  was  bound 
without  any  premium  an  apprentice  to  his  father^s  bro- 
ther, Daniel  Webb,  an  inhabitant  of  Milton^  as  a 
dredgerman,  for  the  term  of  ten  years.  His  master 
covenanted  in  the  indentures  of  apprenticeship  to  find 
him  in  board,  lodging^  and  clothing,  and  to  instruct 
him  in  the  art  and  business  of  a  dredgerman ;  and  he 
continued  to  serve  under  the  indenture  until  January 
1818,  when  his  master  and  his  family  became  charge- 
able to  the  parish  of  Milton,  The  master,  having 
originally  resided  under  the  above  certificate,  and  not 
being  then  supposed  to  have  acquired  a  settlement  in 
Milton f  was,  with  his  family,  removed  to  Qtieenborough; 
but  on  his  arriving  there,  and  an  explanation  taking 
place,  this  order  was  abandoned.  The  pauper  was 
afterwards,  by  another  order  of  removal,  bearing  date 
the  5th  oi  February  1818,  removed  to  Queenborough; 
which  parish  acquiesced  in  hia  removal,  and  received 
him  as  tlieir  parishioner.  The  pauper  stayed  at  Qjieen^' 
borough  about  a  week,  and  then  returned  to  Milton,  to 
the  said  D,  Webb,  and  continued  with  him  there  under 
circumstances  which  amounted  to  a  service  and  resi- 

■ 

deuce  of  forty  days  under  the  indenture  subsequendy  to 
his  return.  He  never  gained  a  settlement  in  any  other 
parish.     The  question  for  the  opinion  of  the  Court  was. 

Whether 


TheKnm 


The  JjilMfaiU 

«0ftODGB» 
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Whether  the  pauper  gained  a  settlement  in  the  parish       1831. 
of  MiUon  by  the  above  bindingi  and  the  service  per- 
formed after  his  removal  to  Queenborough  ? 


Bamewallf  Thesiger^  and  Siarr  in  support  of  the 
order  of  sessions.  The  statute  S*  W.  4*  Jf.  c.  1 L  re-* 
quires  a  binding  as  well  as  an  inhabiting^  to  confer 
a  settlement  by  apprenticeship.  The  bindings  as  well 
as  inhabitancyi  ought  to  have  been  after  the  pauper 
had  accomplished  his  full  age;  for  he  could  not  gain 
any  settlement  in  the  certified  parish  before  he  be- 
came sui  juris.  Bex  v.  Manningiree{a)  is  precisely  in 
point.  There  the  pauper,  being  the  sonx^a  certificated 
person  residing  with  his  father  under  the  certificate  as 
one  of  his  family,  was,  at  the  age  of  nineteen,  bound 
q[^)reQtice,  and  served  his  master  out  of  the  certificated 
parish,  and  attained  hb  majority  about  eight  months 
previously  to  leaving  his  master's  service:  during  the 
eight  months'  time  he  slept  at  his  father's  house  in  the 
certificated  parish,  with  his  master^s  consent,  for  more 
than  forty  nights,  and  on  the  night  before  he  left  the 
service;  and  it  was  held  that  he  did  not  thereby  gain  a 
settlement  in  the  certificated  parish. 

D.  PoUoek  and  Walsh  contr^.  The  binding  was 
undoubtedly  valid  for  all  purposes  except  that  of  con- 
ferring a  settlement  in  the  certificated  parish,  by  a  service 
performed  while  the  certificate  was  in  operation.  Bex 
V.  Manningtree  (a)  is  distinguishable  from  the  present 
case;  because  here  the  pauper  was  removed  by  an 
<mler  to  Queenbaroygfif  and  that  parish  acquiesced  in  his 

(a)  6  J/:  4*  5.  914* 

removal. 
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removal,  and  received  bim  as  their  parishioner.  This 
removal  took  the  apprentice  out  of  the  operation  of  the 
certificate,  and  there  was  subsequently  a  sufficient  length 
of  service  under  the  indenture  to  confer  a  settlement; 
unless  the  fact  of  the  indenture  having  been  made  prior 
to  the  removal,  and  while  the  apprentice  was  under  the 
influence  of  the  certificate,  shall  be  deemed  to  prevent 
the  acquisition  of  a  settlement  by  any  thing  which  oc- 
curred afterwards. 


Lord  Tenterden  C.  J.  The  binding  in  this  case^ 
having  been  before  the  pauper  attained  his  full  age,  is 
not  distinguishable  from  that  in  the  case  of  Res  v. 
Manningtree  (a),  where  it  was  held  no  settlement  was 
gained  in  the  certificated  parish.  That  case  must  govern 
our  decision  in  the  present  instance,  unless  we  can  say 
that  a  binding  which  was  not  available  at  the  time  it  was 
made  can  be  rendered  so  by  matter  ex  post  facto.  I 
cannot  think  that  any  subsequent  act  of  the  parish  can 
have  the  retrospective  effect  of  making  that  binding 
eflfectual  by  relation  which  was  not  so  at  the  time  when  it 
was  entered  into.  The  safest  course  is  to  adhere  to  the 
decision  in  Rex  v.  Manningtree. 

LiTTLEDALE  J.  No  subsequent  act  of  the  certifying 
parish  will  make  the  binding  valid  for  the  purpose  of 
conferring  a  settlement  in  the  certificated  parbh,  which 
was  not  so  at  the  time  when  it  was  made. 

Parke  and  Patteson  Js.  concurred. 

Order  of  sessions  confirmed. 


t 
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SuMPTER  and   Others,   Assignees    of  *  Pound,  jwimr%. "', 

against  Cooper.  ^^' ' 

ASSUMPSIT  for   money  had  and   received,  8tc-  a  debtor  de- 
"^  posited  the  title 

Plea,  non  assumpsit.    At  the  trial  before  Lord  deeds  of  houses 

with  his  cre- 

Tenterden  C.  J.,  at  the  sittings  in  London  after  last  ditor  as  a 
Hilary  term,  the  following  facts  appeared :  —  In  1827  afterwards  ex- 
the  defendant  and  George  Pound  became  the  purchasers,  signment  of  his 
in  equal  moieties,  of  some  houses  in  the  county  of  Mid'  ^^^1^^^^^^ 
dlesex.     The  defendant  lent  Pound  500/.  to  pay  his  half  •«n«pwty;  but 

^  ''  uis  iDstru- 

of  the  purchase-money.     A  conveyance  of  the  premises  ™«?'  "^^  «*«^"' 

r^iscered,  pur«» 

to  them  was  duly  executed ;  and  it  was  agreed  between  suaot  to  the 

them  that  the. deeds  should  stand  as  a  secarity  to  the  c.sa  'The  ' 

defendant  for  the  money  he  had  advanced :  they  were  wards  became 

accordingly  left  in  the  possession  of  the  attorney  who  the  Jlj^ment 

had  acted  for  both  parties  in  the  business,  and  retained  ®J| ^^ tSwrn- 

by  him  for  the  purpose  agreed  upon.     In  March  1828,  ?'f"^"  btered. 

Pounds  being  reduced  to  great  difficulties,  executed  an  The  assignees 

brought  an 

assignment  of  his  moiety  of  the  houses  to  the  defendant,  action  against 

.  ^3t»  creditor  for 

under  circumstances  which  formed  a   strong  case  of  the  renu  of  the 
fraudulent  preference ;  but  this  instrument  was  never  he  had  received 
registered,  pursuant  to  the  statute  7  Ann.  c.  20.    Poand  of*the  Msiglir 
afterwards  became  bankrupt.     The  assignment  from  the  j[|^  ^y  "he  *** 
commissioners  to  the  assignees  was  duly  registered.  u"iV"?' 
From  March  1828,  when  Pound  made  over  his  share  in  although  this 

instrument  was 

the  houses  as  above  mentioned,  till  the  commencement  void,  the  rents, 
of  this  action,  the  defendant  received  the  whole  of  the  fendant,  being 
rents ;  and  to  recover  a  moiety  of  these  the  action  was  ^g^.  had  re- 

k.^..»k«.  ceived,  could 

0«>"g«^-  -  not  be  taken  oat 

At  the  trial  several  objections  in  point  of .  law  were  ^frtueof^e*"^ 


urged   registered 

'^        signment  under 

the  commission. 
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1891.       urged  against  the  claim  of '  the  plaintiffs,  and  particu- 

SiTMPrui  '*^'y  ^^^^*  although  the  assignment  in  March  1828 
agauut  might  be  void  as  against  that  under  which  the  plainti£& 
claimed,  and  which  was  properly  registered,  the  defend-- 
ant  was  still  entitled  to  retain  ihe  rents  by  virtue  of  the 
equitable  mortgage  made  to  him  at  the  time  of  advancing 
the  purcliase-money.  The  Lord  Chief  Justice  directed 
a  nonsuit,  reserving  liberty  to  the  plaintiffs  to  move  to 
enter  a  verdict  in  their  favour,  if  the  Court  should  think 
the  equitable  mortgage  unavailable.  In  the  present 
term, 

Campbell  moved  for  a  rule  to  shew  cause  why  a  ver^ 
diet  should  not  be  entered  for  the  plaintifi  on  the  point 
reserved;  or,  why  there  should  not  be  a  new  trial. 
First,  as  to  the  latter  part  of  the  motion.  The  defend- 
ant, supposing  him  to  have  been  equitable  mortgagee, 
was  not  entitled  on  that  account  to  take  the  rents  and 
profits,  though  he  might  have  gone  into  a  court  of 
equity  and  demanded  a  legal  conveyance.  His  daim 
to  the  rents  could  only  arise  by  the  assignment,  which 
was  void.  Further,  whatever  lien  the  defendant  had 
upon  these  houses  as  equitable  mortgagee,  was  merged 
when  he  took  an  absolute  assignment  of  the  same  pro- 
perty ;  and  by  that  assignment  his  title  must  stand  or  fall. 
Then,  as  to  the  point  reserved.  By  the  statute  7  Jnn. 
c.  20.  «.  1«,  every  deed  or  conveyance  affecting  lands, 
tenements,  or  hereditaments  in  Middlesex  ^^  shall  be 
•adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  un- 
less such  memorial  thereof  be  registered,  as  by  this  act 
is  directed,  before  the  registering  of  the  memorial  of  the 
deed  or  conveyance  under  which  such  subsequent  pur- 
chaser 
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chaser  or  mortgagee  shall  claim/'  Assignees  of  a  bank-  1831^ 
nipt  are  purchasera  for  valuable  consideration,  Drwy  y.  " 
Man  (a) ;  and  therefore,  supposing  the  assignment  from  againu 
Pound  to  the  bankrupt  to  have  been  made  bon&  fide,  and 
in  all  other  respects  unexceptionable,  still  it  would  have 
been  void  as  against  the  conveyance  made  by  the  com- 
missioners to  the  assignees,  which  was  first  registered, 
though  last  made.  Doe  dem»  Robinson  v.  jttsop  (&)•  And 
that  being  so,  can  the  defendant  set  up  a  mortgage 
without  deed  to  bar  the  tide  of  the  assignees,  where  a 
mortgage  by  deed  is  insufficient?  There  appears  to 
have  been  no  decision  on  the  point;  but  an  equitable 
mortgage  seems  to  fall  as  much  within  the  mischief  of 
the  act  as  a  legal  one,  and  it  would  be  hard  that  as- 
signees should  be  placed  in  a  worse  situation  by  one 
than  by  the  other. 

Lord  Temterden  C.  J.  The  only  question  is.  Whe- 
ther, an  equitable  mortgagee  having  got  possession  of 
the  rents  and  profits,  they  can  be  taken  out  of  his 
hands  again  ? 

Cur*  adv,  xndi^ 

Lord  Tenterdem  C,  J.,  on  a  subsequent  day  of  the 
term,  delivered  the  judgment  of  the  Court  We  are  of 
opinion  that  the  nonsuit  was  right.  The  defendant  was 
the  equitable  mortgagee  of  the  bankrupt's  moiety  of  the 
premises,  and  having  received  the  whole  of  the  rents 
he  would  have  had  an  equitable  right  to  retain  them 
against  the  Bank  if  he  had  remained  solvent,  and  he  has 
the  same  right  against  tlie  assignees,  who  can  only 

(a)  1  Mt.  95.  {b)  5B.4;jt.  149. 
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recover  that  to  which  the  bank  was  both  legally  and 

equitably  entitled.    As  to  the  statute  of  Anne^  we  think 

it  cannot  be  held  to  apply  to  the  case  of  an  equitable 

mortgage.     It  refers  only  to  the  registration  of  deeds; 

and  where  there  is  merely  a  lien  or  equitable  mortgage 

created  by  the  deposit  of  deeds,  there  is  no  instrument 

to  be  registered. 

Rule  refused. 


The  King  against  The  Inhabitants  of  St.  John 

Delpike. 


TbeitAtute 
8  G.  4.  c.  75. 
9.  3.  enacts 
UiatinaU 
ctMs  of  mar- 
riage had  by 
licence,  before 
the  paaaing  of 
that  act,  with- 
out such  con- 
eentaftis 
required  by 
S6  6.  S.  e.  S3. 
f.  1 1.,  and 
where  the  par- 
ties ihall  ha^e 
continued  to 


T  T  PON  an  appeal  against  an  order  of  two  justices, 
whereby  Mary  Laycock  was  removed  from  St.  Mary 
Castlegate^  in  the  city  of  York^  to  the  parish  of  St.  John 
Delpike^  in  the  same  city,  the  court  of  quarter  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case :  — 

In  the  year  1808,  the  pauper  not  then  being  a  widow, 
and  being  under  the  age  of  twenty-one  years,  inter- 
married with  one  James  Laycock.    This  marriage  was 
li¥e  together  as  solemnized  by  licence  in  the  parish  church  of  St.  LaW' 

husband  and 

wife,  yil  the      retice^  in  the  city  of  York^  without  the  consent  of  the 

death  of  one  of 

them  or  till  the    pauper's  father,  who  was  then  living.     She  continued  to 

passing  of  that  t  .        •/•      -n 

act  (3  6.4.        live  with  James  Laycock  as  his  wife  till  1825,  when  she 

c.  75.  )i  such 

marriage,  if  not  otherwise  invalid,  shall  be  deemed  valid  to  all  intents  and  purposes. 

Sect.3.  provides  "  That  nothing  in  that  act  contained  shall  extend  to  render  valid  any 
marriage  declared  invalid  by  any  court  of  competent  jurisdiction  before  the  passing  of  that 
act,  nor  any  marriage  where  either  of  the  parties  shall  at  any  time  afterwards,  during  the 
life  of  the  other  party,  have  lawfully  intermarried  with  any  other  person" 

Held,  that  a  marriage  which  would  have  been  void  by  the  26  6.  2.  c.  SS-  and  had  once 
been  rendered  valid  by  the  second  section  of  the  3  G.  4.  c.  75.  could  not,  subsequently,  be 
rendered  invalid  by  the  marriage  of  either  of  the  parties,  during  the  life  of  the  other,  with 
a  third  person. 

intermarried 
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intermarried  with  one  Thomas  Laycock^  the  said  James 
Lcycock  then  and  still  being  alive.  The  question  for  the 
opinion  of  the  Court  was,  Whether  the  former  marriage 
with  James  Laycock  was  or  was  not  valid :  if  it  were 
declared  valid,  then  the  order  of  sessions  was  to  be 
quashed;  if  invalid,  then  to  be  affirmed. 


18S1. 

TheKiwa 

The  Inbabtt- 

witsof 

St.  John 

Dsunsx* 


Alexander  and  Drinksoater  in  support  of  the  order  of 
sessions.  The  first  marriage  would  clearly  be  void  by 
the  26  G.  2.  C.33,  5.11.,  but  that  statute  is  repealed 
by  the  3  G.  4.  c.  75.  so  far  as  relates  to  marriages  by 
licence  of  a  party  not  being  a  widow  or  widower  under 
age.  The  second  section  of  that  statute,  which  passed 
on  the  22d  of  July  1822,  enacts,  ^^  that  in  all  cases 
of  marriage  had  by  licence  before  the  passing  of  that  act, 
without  any  such  consent  as  is  required  by  the  recited 
statute,  and  where  the  parties  shall  have  continued  to 
live  together  as  husband  and  wife  till  the  death  of  one 
of  them,  or  till  the  passing  of  that  actj  such  marriage,  if 
not  otherwise  invalid,  shall  be  deemed  to  be  good  and 
valid  to  all  intents  and  purposes  whatsoever."  Here 
the  parties  did  live  together  till  the  passing  of  the  act, 
and  the  marriage,  therefore,  if  the  case  rested  there, 
would  be  good  within  that  section.  There  was,  how- 
ever, a  subsequent  marriage  of  one  of  the  parties.  Now  * 
the  third  section  enacts,  ^^  that  the  act  shall  not  render 
valid  any  marriage  declared  invalid  by  any  court  of 
competent  jurisdiction  before  the  passing  of  that  act, 
nor  any  marriage  where  either  of  the  parties  shall  at 
any  time  afterwards,  during  the  life  of  the  other  party, 
have  lawfully  intermarried  with  any  other  person." 
Here  one  of  the  parties  to  the  first  marriage  has  afier- 

Q  2  wards, 
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wards,  during  the  life  of  the  other  party,  lawfiilly  in- 
termarried with  another  person.  The  case,  therefore, 
is  within  the  third  section,  and  consequently  excepted 
out  of  the  operation  of  the  second.  The  third  section 
is  not  merely  retrospective.  It  is  prospective  also. 
[Patteson  J.  If  that  be  so,  until  the  subsequent  mar- 
riage took  place,  it  was  uncertain  whether  the  first 
marriage  would  be  good  or  bad.]  If  the  third  section 
be  merely  retrospective,  there  will  be  nothing  to  which 
this  clause  can  apply,  for  the  second  section  contemplates 
only  the  case  of  parties  who  have  lived  together  till  the 
death  of  one  of  them,  or  till  tlie  passing  of  the  statute; 
the  third  section  cannot  apply  to  these  cases,  and  it  would 
be  difficult  to  suggest  any  other  to  which  it  could  refer^ 
unless  prospectively.  But  the  Court  will  scarcely  con- 
sider the  third  section  as  being  wholly  useless  and  un- 
necessary. This  act  must  be  construed  as  strictly,  as  it 
would  be,  if  the  question  arose  upon  an  indictment  for 
bigamy.  IZMiledale  J.  There  is  nothing  prospective  in 
the  words  of  the  second  section,  they  refer  merely  to 
by-gone  cohabitation.]  Construing  the  second  and  third 
sections  together,  there  is  nothing  to  render  valid  a  mar- 
riage which  would  be  invalid  by  virtue  of  the  statute 
26  G.  2^  e.  38.,  where  either  of  the  parties  shall  at  any 
time  afterwards  during  the  life  of  the  other  lawfully  in- 
termarry with  a  third  person.  It  is  not  to  be  assumed 
that  the  legislature  cannot  have  intended  a  marriage  to 
be  valid  or  invalid  according  to  subsequent  events.  At 
common  law,  an  infant  married  before  the  age  of  dis- 
cretion, might  agree  or  disagree  after  attaining  that  age. 


CdUtnan^  contra,  was  stopped  by  the  Court. 


Lord 
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Lord  Tentsbden  C.  J.  We  must  constrae  the  pro- 
viso in  the  third  section  as  intended  to  apply  to  cases 
which  occurred  before  the  passing  of  the  S  G.  4.  c.  75* 
Section  2.  applies  to  marriages  which,  under  certain 
circumstances,  were  rendered  invalid  by  the  S6  G.  2* 
c  SS.,  and  which  are  by  that  section  rendered  valid  in 
cases  where  the  parties  shall  have  continued  to  live 
together  as  husband  and  wife  till  the  death  of  one  of 
tbem^  or  till  the  passing  of  that  act  The  provision 
m  section  S.,  that  ^  the  act  shall  not  extend  to  render 
valid  any  marriage  where  either  of  the  parties  shall  at 
any  time  afterwards  during  the  life  of  the  other  party, 
have  lawfully  intermarried  with  any  other  person,"  may 
have  been  wholly  unnecessary.  At  the  same  dme  it  may 
possibly  have  occurred  to  those  who  firamed  the  act  that 
it  might  occasionally  happen,  that  one  of  the  two  pardes 
to  the  first  marriage  might,  during  the  life  of  the  other, 
have  lawfully  intermarried  with  a  third,  and  might  after<- 
wards  have  cohabited  again  with  the  original  husband 
or  wife,  till  the  death  of  one,  or  the  passing  of  the  act 
I  think,  however,  that  clause  was  introduced  only  for 
greater  caution,  and  that  we  ought  not  to  construe  the 
act  so  that  a  marriage  may  first  be  treated  as  valid,  and 
afterwards  as  invalid.  The  first  marriage,  therefore,  was 
valid :  and  consequently  the  order  of  sessions  must  be 
quashed. 
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Littlbdale  J.  The  second  section  renders  valid  mar- 
riages which,  by  the  26  G.  2.  r.  SS.,  would  be  void*  I 
think  the  words  of  that  and  the  following  section  are,  in 
their  natural  construction,  retrospective.  And  without 
express  words  to  a  contrary  effect,  we  could  not  say  that 

Q  3  the 
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the  validity  given  by  this  act  to  marriages  was  intended 
to  be  shifting  and  uncertain.  The  proviso  in  the  third 
section,  that  *^  the  act  shall  not  extend  to  render  valid 
any  marriage  declared  invalid  by  any  court  of  com- 
petent jurisdiction  before  the  passing  of  that  act,  nor 
any  marriage  where  either  of  the  parties  shall  at  any 
time  afterwards,  during  the  life  of  the  other  party,  have 
lawfully  intermarried  with  any  other  person,"  seems  to 
contemplate  cases  not  very  likely  to  happen  in  conjunc- 
tion with  the  circumstances  pointed  out  in  the  second 
section.  But  such  cases  are  possible.  Parties  might 
continue  to  cohabit,  yet  friends  might  choose  to  render 
the  marriage  invalid.  So  the  parties  to  the  original  mar- 
riage might  cohabit  together,  though  one  had  been  law- 
fully married  in  the  meantime  to  another.  But  if  there 
could  be  a  floating,  shifting  validity,  the  consequence 
might  be,  that  children  might  be  legitimate  one  day  and 
not  another;  and  it  appears  to  me  that  this  is  not  con- 
templated by  the  act. 


Parke  J.  I  think  this  is  a  very  clear  case.  The 
second  section  renders  valid  marriages  otherwise  invalid 
by  the  26  G.  2.  c.  SS.,  in  cases  where  the  parties  shall 
have  continued  to  live  together  as  husband  and  wife 
till  the  death  of  one  of  them,  or  till  the  passing  of  that 
act  Under  that  section,  therefore,  the  first  marriage 
would  be  valid ;  because  here  the  parties  did  continue 
to  live  together  till  the  passing  of  the  act.  Then,  the 
third  section  enacts,  that  the  act  shall  not  render  valid 
any  marriage  where  one  of  the  parties  shall,  during  the 
other's  life,  have  lawfully  intermarried  with  any  other 
person.    It  is  said  that  this  clause  is  prospective;     If  it 

be 
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be  retrospective  only,  there  can  be  no  question  in  the 
case.  If  it  be  prospective,  this  absurdity  will  follow,  — 
that  parties,  whose  marriage  is  rendered  valid  by  the 
second  section,  may  at  any  time  they  please  bastardize 
their  issue,  by  contracting  a  subsequent  marriage. 
Such  a  construction  ought  not  to  be  given  to  the  words 
of  the  act,  unless  it  be  absolutely  necessary.  But 
then  it  is  said  that  if  the  construction  be  retrospective 
<Hi]y,  this  clause  is  useless.  That  would  not  be  a  sut 
^cient  reason  for  so  absurd  a  construction  as  that  con«- 
tended  for  by  the  respondent  parish :  but,  in  truth,  the 
cUuse  is  not  altogether  useless;  for  two  parties  may 
be  living  together,  and  yet  one  have  married  another 
person ;  and  this  case  is  provided  for  by  the  last  part  of 
the  third  section.  The  argument  assumes  that  a  party 
cannot  commit  bigamy,  without  ceasing  to  live  with  his 
first  wife.  A  man  may  have  continued  to  cohabit  with 
his  first  wife  till  the  passing  of  the  act,  or  the  death  of 
one  of  the  parties,  and  yet  have  contracted  another,  and 
a  valid  marriage  in  the  mean  time. 
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Patteson  J.  I  think  the  original  marriage  was  ren- 
dered valid  by  the  second  section,  and  that  the  third 
section  has  a  retrospective  operation  only ;  and,  there- 
fore^ that  the  marriage  of  the  pauper  to  Thomas  Lajfcock^ 

■ 

after  the  passing  of  the  act  does  not  take  the  case  out  the 
second  section. 

Order  of  sessions  quashed* 
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j^^^  OuTHiNG  against  Lynn. 

inanuRipdtoii    ASSUMPSIT.    The  declaration  stated,  that  in  coh- 

warranty  of  a       J\ 

hone,  the  con-  sideration  that  the  plaintiff  would  buy  of  the  dc- 

nderation  staled  '  " 

for  the  war-       fendant  a  certain  horse  for  a  certain  price  or  sum  of 

ranty  was,  that 

the  plaintiff  money,  to  wit,  6S/.,  the  defendant  undertook  that  the 

the  horse  for  horse  was  souud :  and  it  was  averred,  that  the  plaintiff^ 

consideration.  Confiding  in  the  promise  and  representation  so  made, 

that  the  plain-'  bought  the  horse,  and  paid  the  defendant  6S7. ;  but  that 

that  sum,  and,  ^^^  horse  was  not  sound.     Plea,  the  general  issue.     At 

lnSj,*woiild  **  ***•  ^"*^  before  Alexander  C.  B.,  at  the  Lincoln  spring 

St^t^  assizes  1830,  the  bargain  proved  was,  for  sixty  guineas, 

blTvI^of^SL     *^^  ^^"^  ^^  ^^^  ^^"®  ^^  ^^^^y  ^^  **^  plaintiff,  he 
^erhone:       ^03  ^o  give  5L  more,  or  the  buying  of  another  horse. 

▼ariance,  the      It  was  Contended,  that  the  contract  proved  was  different 

oonditiooal  pro- 
mise omitted  in  from  that  Stated  in  the  declaration,  and  that  there  ought 

the  declaration 

bebgtoo  Tague  to  be  a  nonsuit.     The  learned  Judge  refused  to  nonsuit, 

to  be  legally        ,  1  -i*  r        j 

enfonxd,  and     but  reserved  liberty  to  move,  and  a  verdict  was  found 

in  point  of  lai^  for  the  plaintiff.     A  rule  nisi  was  afterwards  obtained 

a  profflisc.      ^^^  entering  a  nonsuit  on  the  point  reserved,  or  for  r^ 

ducing  the  damages ;  and  now  the  Attomey^General  and 

Balgwf  were  to  have  shewn  cause,  but  the  Court  called 

upon 


Clarke^  Humphrey ^  and  White  in  support  of  the  rule  for 
a  nonsuit.  There  was  a  fatal  variance  between  the  contract 
alleged  and  that  proved.  The  consideration  for  the  de- 
fendant's undertaking  was,  sixty-three  guineas  to  be  paid, 
and  something  more  to  be  done  if  the  horse  proved  lucky. 

The 


Ill  THE  First  Yeak  of  WILLIAM  IV.  ««« 

The  entire  constderation  ought  to  have  been  set  forth*  18S1. 
Clarke  t.  Grmf  (a).  In  ChurchiU  ▼.  Wilkins  (ft),  the  co»-  gotmiTo 
tract  declared  upon  was,  that  the  defendant  should  do-  l"^' 
fiver  to  the  plaintiff  all  his  tallow  at  4x*  per  stone ;  in 
the  contract  as  proved,  it  was  added,  that  if  the  plaintiff 
gave  any  other  person  more,  he  was  to  give  the  same 
to  the  defendant :  and  the  variance  was  held  fital.  In 
Blyike  V.  Bampton  {c\  which  was  an  action  on  the  war- 
ranty of  a  horse,  the  consideration  averred  was  5SL ;  that 
proved,  SSL^  but  1/.  to  be  returned  to  the  plaintiff  if  the 
horse  did  not  bring  him  5/.;  and  it  was  hdd  to  be  a 
variance,  the  agreement  declared  upon  being  absolute, 
and  that  proved  conditional.  So  here,  the  agreement 
proved  is  for  something  conditional,  beyond  the  pay- 
ment of  632.  In  Cave  v.  Ccienum  {d)  the  contract  proved 
was,  that  the  buyer  should  give  100  guineas,  and  10f« 
more  if  the  horse  suited  him,  and  this  was  held  no  mate- 
rial  variance  from  the  contract  alleged,  which  was  for  *^  a 
large  price,  to  wit,  105/. : "  Lord  Tenierden  C  J.  observ- 
ing, <<  If  the  buyer  had  kept  the  horse,  I  do  not  see  how 
the  seller  could  have  maintained  any  action  to  recover 
die  102.  The  buyer  might  have  said,  **  The  horse  does 
not  suit  me,  but  I  choose  to  keep  him  nevertheless." 
But  here,  if  an  action  'had  been  brought  for  the  5L 
a  jury  could  have  decided  whether  the  horse  had 
proved  lucky  or  not,  so  as  to  entide  the  plaintiff  in 
such  action  to  **  5/.,  or  the  buying  of  another  horse:" 
and  although  the  stipulation  to  give  **  the  buying  of 
another  horse"  may  appear  uncertain  and  difficult  to 


(n)  6  Etut,564*  (b)  1  7.  R.  447. 

(e;  3  BiHgk.4t72.  {d)  3  J/onn.  <$■  R,  2. 
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183 J.        be  enforced,  yet  the  mention  of  5L  in  the  other  part 
Z  of  the  alternative,  would  have  shewn  sufficiently  what 

Odthiitq 

y^^^  ^^  parties  considered  such  a  bargain  to  be  worth. 
Again,  in  Crass  y.  Bartlett  (a),  where  the  declaration 
was  on  a  warranty  of  soundness  ^ven  by  the  defendant 
in  consideration  that  the  plmntiff  would  exchange  horses 
with  him,  and  pay  him  252.,  it  appeared  that  a  further 
part  of  the  consideration  was  a  warranty  by  the  plain- 
tiff that  his  horse  was  sound ;  and  this  variance  was 
held  fatal,  there  being,  over  and  above  the  consider- 
ation alleged  (as  Tindal  C.  J.  observed),  ^^  a  personal 
liability  imposed  upon  the  plaintiff,  and  on  which  he 
might  have  been  answerable  in  damages  if  his  horse 
should  turn  out  to  be  unsound."  It  is  true  the  con- 
sideration here  is  alleged  generally  to  be  money,  and 
the  particular  terms  are  stated  under  a  videlicet;  but 
the  consideration  was  not  merely  pecuniary ;  and  if  it 
it  were,  yet  as  it  forms  a  material  part  of  the  contract, 
mis-statement  of  it  is  not  aided  by  a  videlicet. 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the 
rule,  as  to  entering  a  nonsuit,  must  be  discharged.  The 
substantial  and  operative  part  of  the  consideration  is 
sufficiently  alleged  in  the  declaration,  namely,  that  the 
plaintiff  should  purchase  a  certain  horse,  and  pay  for  it 
63/.  The  remaining  part,  that  if  the  horse  proved 
ludcy,  the  plaintiff  should  give  5/.  more,  or  the  buying 
of  another  horse,  is  much  too  loose  and  vague  to  be 
considered  in  a  court  of  law.  Who  is  to  say  under 
what  circumstances  a  horse  shall  be  said  to  have  proved 

(n)  Z  Moon  j-  Payne,  5S7* 

««^lucky?" 


Ltvh. 
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"lucky?"  The  price  at  which  the  horse  sold  would  IdSl. 
not  determine  it  Suppose  a  year  passed  before  the 
advanced  price  was  obtained ;  it  might  then  still  be  8  ej^tn^ 
question,  whether  the  bargain  had  been  lucky  or  not# 
But  admitting  that  this  could  be  ascertained,  how  could 
the  contract,  to  give  5/.  or  the  buying  of  another  horsey 
be  enforced?  It  is  at  the  option  of  the  contracting 
party  to  do  either;  and  what  could  be  made  of  an 
action  for  not  buying  another  horse  ?  The  party  sued 
might  say  he  was  ready  to  buy,  but  too  much  was 
asked.  We  must  suppose  the  substantial  part  of  the 
contract  to  be  that  declared  upon,  and  consider  the  rest 
as  amounting  merely  to  one  of  those  honorary  engage- 
ments which  seem  very  much  to  prevail  among  persons 
in  this  way  of  business. 

LittleDale  J.  I  am  of  the  same  opinion.  The 
only  part  of  the  plaintiff's  undertaking  which  is  distinct 
enough  for  legal  consideration  is  truly  set  out,  namely, 
to  buy  a  horse  at  the  price  of  63^  That  is  substantially 
the  agreement  The  remaining  part,  which  is  in  the 
alternative,  must  be  looked  upon  as  honorary.  "  The 
buying  of  another  horse  "  is  a  term  to  which  we  cannot 
assign  any  definite  meaning. 

Paeke  J.  Supposing  it  to  be  ascertainable  under 
what  circumstances  the  horse  would  prove  lucky,  still 
the  undertaking  to  be  performed  in  that  event  is  in- 
capable of  being  reduced  to  such  certainty  as  to  form 
matter  of  legal  obligation.  It  is  in  the  alternative^  to 
give  5/.  or  the  buying  of  another  horse :  for  this  last 
purchase  neither  time  nor  terms  are  prescribed;  nor 

does 
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agauut 
Ltitk. 


does  it  appear,  if  the  parties  diflkred  upon  it,  how  fiu: 
the  plaintiff  was  to  continue  liable.  I  think  the  de- 
claration was  supported. 

Patteson  J.  concurred. 

Rule  for  entering  a  nonsuit  discharged. 


A  pcnon  who 
pays  highway 
rate  wi&in  a 
parish,  is  not 
rendered  a 
competent  wit- 
ness by  the 

54G.S.C.  na 

f .  9.  upon  the 
trial  of  an  issue, 
whether,  within 
that  parish 
there  is  a  cus- 
tom that  all 
persons  reside 
ing  therein, 
whose  duty 
it  is  to  cause 
the  highways 
within  the  pa- 
rish to  be  re- 
paired, may 
take  shingle 
from  the  sea- 
beach  for  the 
purpose  of 
such  repair; 
the  custom  not 
being  a  matter 
relatiog  to  ratio 
or  cesses  within 
the  meaning  of 
theacu 


Sir  Henrt  Oxemden,  Bart,  against  Palmer. 

HTRESPASS  for  breaking  and  entering  a  close  of  the 
plaintiii^  in  the  parish  of  Hemej  in  the  county  of 
Kenty  called  The  Beackf  and  taking  and  digging  up  large 
quantities  of  earth,  stones,  gravel,  and  shingle  there, 
and  taking  and  carrying  away  the  same.  Plea,  first, 
not  guilty ;  secondly,  that  the  close  called  The  Beach 
was  part  of  certain  waste  land  between  high  and  low 
water  mark,  within  the  parish  of  Heme^  in  the  county 
afiNresaid,  and  that  within  that  parish  there  was  an  ancient 
custom  that  all  persons  residing  within  the  parish,  whose 
office  or  duty  within  the  parish  might  require  them  from 
time  to  time  to  cause  all  and  every  highway  and  high- 
ways lying  within  the  parish  to  be  amended  and  pre- 
served, should  have  the  right  of  digging  up,  taking 
and  carrying  away  stones,  shingle,  &c.  from  and  out  of 
the  said  close  in  the  dedaration  mentioned,  for  the  pur« 
pose  of  laying  and  using  the  same  on  and  about  the  said 
highways,  for  the  amendment  and  preservation  thereof, 
every  year,  at  all  times  of  the  year,  when  and  as  often  as 
occasion  should  require.  Averment  that  the  defendant, 
before  and  at  the  times  when,  &c.  in  the  declaration 

mentioned, 


Palkir. 
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meDtioned^  was  one  of  the  surveyors  of  the  highways  1831. 
within  the  parish,  and  residing  therein;  and  that  his  ' 
duty,  as  such  surveyor,  required  him  to  cause  the  -^^^ 
highways  within  the  parish  to  be  amended  and  pre- 
served from  time  to  time  as  occasion  might  require. 
The  plea  then  justified  the  taking  of  the  shingle  for  that 
purpose.  Replication  denying  the  custom;  and  upon 
that  issue  was  joined.  At  the  trial  before  Park  J^  at 
the  Spring  assizes  for  the  county  of  Kent  1829,  the 
defendant,  in  order  to  prove  the  custom,  tendered  as 
witnesses,  persons  who  were  occupiers  of  bouses  and 
lands  in  the  parish  of  Henie^  and  contributed  to  the 
highway  rate  there ;  their  testimony  was  objected  to,  on 
the  ground  that  they  had  an  interest  in  the  matter  in 
issue,  inasmuch  as  if  the  custom  were  established,  it 
would  have  the  effect  of  diminishing  the  highway  rate 
in  future.  The  learned  Judge  was  of  this  opinion,  and 
rejected  the  witnesses.  A  verdict  having  passed  for 
the  plaintiff,  a  rule  nisi  was  obtained  in  Easter  term 
1829  for  a  new  trial,  cm  the  ground  that  the  witnesses 
were  improperly  rejected ;  and  at  the  sittings  in  banc, 
after  Trinity  term  1830,  before  Lord  Tenterden  C.  J., 
Bcofl^  J.,  and  Uttledale  J., 

Brodrick  shewed  cause.  The  parishioners  rated,  or 
liable  to  be  rated,  were  properly  rejected  in  this  case, 
inasmuch  as  by  reason  of  their  liability  to  the  rate,  they 
had  an  interest  in  the  matter  in  issue ;  for  if  the  cus* 
torn  were  established,  the  highway  rates  would  be  di- 
nished,  as  the  materials  for  repairing  the  highways 
would  be  obtained  free  of  all  expense  except  that  of  car- 
riage. At  common  law,  therefore,  such  rated  parishioners 

would 
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would  be  incompetent.  The  only  question  is,  whether 
they  are  rendered  competent  by  the  statute  54  G.  3. 
c.  170.  &  9.  (a)  It  will  be  said  that  they  are  within  the 
words  denoting  the  first  class  of  persons  mentioned  in 
that  section,  which  are,  *^  that  no  inhabitant  or  person 
rated,  or  liable  to  be  rated  to  any  rates  or  cesses  of  any 
district,  parish,  &c.  or  wholly  or  in  part  maintained  or 
supported  thereby,  shall  be  deemed  to  be  by  reason 
thereof  an  incompetent  witness  for  or  against  such 
district,  parish,  &c.  in  any  matter  relating  to  such 
rates  or  cesses."  The  question  is,  whether  the  cus- 
tom here  in  issue  was  a  matter  relating  to  the  rates 
or  cesses  contemplated  in  the  act.  It  is  material,  with 
a  view  to  a  sound  construction  of  this  part  of  the  sec- 
tion, to  consider  the  object  of  the  statute  and  the  par- 
ticular matter  to  which  it  related.  It  is  entitled  an  act 
to  repeal  certain  provisions  in  local  acts  for  the  main- 
tenance and  regulation  of  the  poor,  and  to  make  oth^r 
provisions  in  relation  thereto.  The  preamble  recites, 
that  local  acts  had  passed  containing  enactments  relating 
to  the  maintenance  of  the  poor,  varying  the  general 

(a)  Sect.  9.  enacts,  <'  That  do  inhabitant  or  person  rated  or  liable  to 
be  rated  to  any  rates  or  ceases  of  any  district,  parish,  &c. ;  or  wholly  or  in 
part  maintained  or  supported  thereby;  or  executing  or  holding  any  office 
thereof  or  therein,  shall,  before  any  court  or  person  or  persons  whatsoever, 
be  deemed  to  be  by  reason  thereof  an  incompetent  witness  for  or  against 
such  district,  parish,  &c.  in  any  matter  relating  to  such  rates  or  cesacs ;  or 
to  the  boundary  between  such  district,  parish,  &c.  and  any  adjoining  dis- 
trict, parish,  &c. ;  or  to  any  order  of  remoTol  to  or  from  such  district* 
pirish,  &C. ;  or  the  settlement  of  any  pauper  in  such  district,  parish,  &c ; 
or  touching  any  bastards  chargeable  or  likely  to  become  cbaigeable  to  such 
district,  parish,  &c. ;  or  the  recovery  of  any  sum  or  sums  for  the  charges 
or  maintenance  of  such  bastards ;  or  the  election  or  appointment  of  any 
officer  or  officers ;  or  the  allowance  of  the  accounts  of  any  officer  or  officers 
of  any  such  district,  parish,  &c. ;  any  law,  usage,  statute,  or  custom  to 
the  contrary  in  anywise  notwithstanding." 

law 
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law  with  respect  to  particular  districts,  parishes,  &c.;        1831. 
and  that  it  was  expedient  that  some  of  those  enact-       ' 

^  OziHDBir 

ments  should  be  repealed,  and  other  provbions  con-       agamu 
tained   in  such  acts  be  made  general.     The  subject- 
matter  of  the  act  was   entirely  "  the   poor,"  and  the 
object  was  to  amend  the  laws  for  tlieir  maintenance 
and   regulation.      Construing   the  ninth   section  with 
reference  to  the  general  object  which  the  legislature 
had  in  view,  the  rates  and  cesses  therein  mentioned 
must  mean  rates  and  cesses  made  for  the  relief  of  the 
poor;    and  then  that  section  will  have  the  e£Pect  of 
rendering  competent  all  persons  rated  or  rateable  to  the 
relief  of  the  poor,  in  all  questions  relating  to  the  poor 
rate,  and  in  all  the  other  cases  specifically  enumerated 
in  that  section.     The  question  here  was  not  one  which 
in  any  degree  related  to  the  poor  rates,  nor  is  this  one 
of  the  other  enumerated  cases,  where  an  inhabitant  pay- 
ing or  liable  to  pay  rates  is  expressly  rendered  com- 
petent.    The  words  of  this  section,  **  wholly  or  in  part 
supported  thereby^*  shew  that  the  rates  and  cesses  were 
those  intended  to  support  the  poor.    It  may  be  ques- 
tionable even  whether  rate  payers  are  by  the  first  words 
of  the  section  rendered  competent  in  any  cases  except 
those  in  which  the  parish  is  either  in  form  or  substance 
the  litigant  party :  and  also,  whether  the  subject  matter 
in  issue  must  not  be  one  affecting  a  rate  already  made ; 
not  something  which  may  affect  a  rate  to  be  made  in 
future.      In   Meredith  v.   Gilpin  {a\  where  rated  pa- 
rishioners  were  held  admissible  as   witnesses  for  the 
defendants,  the  question  was  one  between  an  individual 
and  the  parish,  viz.  whether  the  land  belonged  to  the 

(fl)  6Pner,U6. 

overseers. 
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18S1.  of  u^tereat  wjiich  the  ninth  section  of  the  act  con- 
^^^  templated.  In  Meredith  v.  GUpiH  {a)  the  question  was, 
.?f"^  whether  the  land  were  vested  \n  the  overseers  of  the 
poor  vnder  a  local  act,  by  the  provisions  of  which,  if 
they  had  a  right  to  it,  it  would  be  vested  in  trust  for 
the  parish  in  aid  of  the  poor  ratios ;  and  it  was  held, 
that  a  rated  inhabitant  was  an  admissible  witness  by 
virtpe  of  the  statute ;  Wood  B.  being  of  opinion  that  the 
matter  in  dispute  was  one  of  those  contemplated  by  the 
act,  since  it  related  to  a  fund  out  of  which  the  rates 
were  to  be  so  far  diminished.  Soi  the  question  raised 
in  thi^  action,  whether  the  parishioners,  whose  duty  it 
was  to  repair  the  highways,  were  entitled  to  take  shingle 
from  the  sea«beacb,  was  a  matter  relating  to  the  rates  or 
cesses;  for,  if  the  custoai  were  once  established,  the 
materials  for  effecting  such  repairs  would  be  procured 
free  of  all  expense  but  that  of  carriage,  and  the  highway- 
rate  would  be  in  future  diminished.  The  last-mentioned 
case,  at  all  events,  shews  that  the  clause  in  question 
sbouI4  be  construed  most  liberally  with  reference  to  the 
object  contemplated  in  it* 

Cwr.  adv.  wit. 

Lord  Tenterdkn  C.  J.  in  the  present  term  delivered 
the  judgment  of  the  Court.  We  are  of  opinion  that 
the  witnesses  were  properly  rejected.  It  is  quite  clear 
that,  at  common  law,  the  inhabitants  of  this  parish 
would  not  be  competent  witnesses,  because  they  have 
an  interest,  inasmuch  as  if  the  custom  be  established  the 
materials  for  the  repair  of  the  highways  will  in  future  be 

(a)  6  Price,  146. 

obtained 
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obtained  at  Kttle  or  no  expense,  and  the  highway-rates  1831. 

thereby  be  diminished.     It  was  contended,  however,  that  oxrhdTic 

the  inhabitants  were  in  this  case  rendered  competent  wit-  ^?f^ 
nesses  by  the  statute  54  G.  S.  c.  170.  s.  9.    (His  Lord- 

« 

ahip^  after  reading  the  section,  proceeded  as  follows :)  — 
And  the  case  of  Meredith  v.  Gilpin  (a)  was  cited  as  an 
authority  to  shew  that  the  witnesses  were  improperly 
rejected.  That  was  an  action  of  trespass  against  the 
overseers  of  a  township,  and  the  principal  question  was, 
whether  the  lands  were  vested  in  the  overseers  under 
a  local  act  of  parliament,  and,  according  to  the  printed 
report,  the  Court  of  Exchequer  determined  that  the 
rated  inhabitants  were  not  incompetent  witnesses  on  the 
part  of  the  defendants,  the  overseers,  although  the  lands, 
if  vested  in  them,  wbuld  be  Vested  in  trust  for  the  parish 
in  aid  of  the  poor«rates.  The  Court  considered  the 
matter  in  issue  as  one  relating  to  the  rates.  On  con- 
sideration, we  entertain  great  doubts  whether  that  case 
was  properly  decided,  and  whether,  even  there,  the  mat- 
ter could  properly  be  said  to  concern  the  poor-rate 
within  the  meaning  of  the  act  of  parliament.  The  great 
object  of  that  act  was  the  poor.  *  Their  maintenance  and 
r^ulation  was  the  matter  principally  in  the  view  of  the 
legislature.  The  question  raised  in  the  present  case  was 
not  one  which  in  any  degree  related  to  the  maintenance  of 
the  poor,  but  to  an  object  perfectly  distinct ;  it  was  not  a 
case,  therefore,  within  the  general  mischief  contemplated 
by  the  legislature,  and  recited  in  the  preamble.  Still  the 
words  of  the  ninth  section  are  large  enough  to  embrace 
objects  not  within  the  preamble ;   and  taken  by  them- 

(a)  6  Price,  146. 
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1831.        seltesy  they  would  seem  to  render  any  person,  liable  to 
be  rated  to  any  rates  or  cesses  of  any  parish,  a  com- 

against  petent  witness  for  or  against  such  parish  in  any  manner 
relating  to  such  rates  and  cesses.  We  cannot,  however, 
say,  that  the  question  as  to  the  existence  of  the  custom 
to  take  shingle  from  the  sea-beach  for  the  purpose  of 
repairing  the  highways  in  the  parish,  was  one  which 
did  properly  and  strictly  relate  to  rates  or  cesses  of  the 
parish,  within  the  meaning  of  this  act  of  parliament ; 
and  if  it  be  not  strictly  and  properly  a  matter  relating 
to  them,  it  is  clear  that  the  persons  tendered  as  wit- 
nesses were  not  rendered  competent  by  the  statute. 
The  custom  which  was  the  matter  in  issue,  if  it  had  been 
established,  would  not  have  affected  any  rate  already 
made,  and  although  it  might  affect  future  highway-rates, 
tire  think  that  it  was  not  on  that  account  a  matter  re- 
lating to  rates  or  cesses  within  the  meaning  of  this  act  of 
parliament 

Rule  discharged. 
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Rogers  against  Wood  and  Another. 

PROHIBITION.     An  information  in  the  nature  of  Upon  the  trial 

X  ^  of  an  issue  in 

quo  warranto  having  been  exhibited  in  the  court  of  prohibition, 

whether  the 

session  for  the  county  palatine  of  Chester  to  try  the  usurpation  of 
plaintiff's  title  to  the  office  of  mayor  of  Chester^  a  plea  quo  warranto 
to  the  jurisdiction  was  pleaded,  and  a  rule  obtained  in  menUoned'^ 


thb  Court  for  a  prohibition  directed  to  the  judges  and  ^°^"'J^J"* 
prothonotary  of  the  court  of  the  county  palatine,  and  to  <*»ctio»>  o^^ 

■  •'  if  IT  '  county  palaune, 

the  relators,  on  the  ground  that  the  city  of  Chester^  be-  ^d  within  thai 

of  the  city» 

ing  a  county  of  itself  by  charter  21  Jf.  7.,  was  not  oichetter;  a 

document  from 

within  the  jurisdiction  of  the  court  of  session  for  the  the  remem- 
county  palatine,  as  to  offences  quasi  criminal  committed  of  i^ie  court  of 
within  the  city.     The  rule  being  made  absolute,  the  pr^ucedrpu" 
plaintiff  declared  in  prohibition.     The  issue  in  prohi-  ^^^^^J^  * 
bition  was,  whether  the  usurpation  of  the  office  in  the  (■^'*  hearing 

*^  of  a  complaint 

quo  warranto  information   mentioned,  was  committed  against  the  ciU- 

sens  of  Chester, 

within  or  out  of  the  jurisdiction  of  the  court  of  session  and  their  an- 

swcr  ^  bv  tha 

of  the  county  of  Chester,  At  the  trial  before  Taddy  Serjt.  Lord  High 
at  the  Shropshire  assizes  1829,  the  following  documents  ^nghud,  the 
produced  from  the  decree  book  in  the  remembrancer's  ^e^Exchequer, 
office  of  the   Court  of  Exchequer  were   received    in  UJ^^^^^jIJ^ 
evidence  for  the  defendants :  —  "  Civitas  Cestr.     Me-   Chief  Baron, 

With  tlie  advice 

morand.  that  in  this  present  term  of  &.  Michael^  viz.  the  and  assent  of  a 

queen's  ser- 

9th  day  of  November,  in  the  fourth  year  of  the  reign  of  jeant,  and  the 

Elizabeth  by  the  grace  of  God,  &c.,  queen  of  England^  torney  and  So- 
licitor General, 
and  oCbcrs  of  the  same  court:  Held,  that  this  document  -was  not  admissible  in  eridence  aa 
a  decree,  because  it  was  not  a  decree  of  the  Court  of  Eichiquer  nor  of  any  court  known 
to  the  law  at  the  time  when  it  purported  to  have  been  made ;  nor  as  an  award,  becnuse 
there  appeared  no  voluntary  submission  of  parties ;  nor  as  cTidencc  of  reputation,  becauso 
the  parties  making  the  decree  had  no  knowledge  of  the  subject,  except  that  which  they 
derived  in  the  course  of  the  proceeding. 

R  8  &c., 


Wood* 
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1851.       &c.,  John  Webster f  one  of  the  aldermen  of  the  city  of 
"I  Chester  J  John  Ccnsmer^  another  alderman  of  the  said  city, 

ROOKRS 

^Amjf  and  late  mayor  of  the  same,  Richard  Dution  and  Thomas 
PiUerSf  late  sheriffs  of  the  said  city,  and  William  Hamr- 
nellf  now  one  of  the  sheriffs  of  the  said  city,  appeared 
before  the  Right  Honourable  William  Marquis  of  Win- 
chester^ Lord  High  Treasurer  of  England^  Sir  Edward 
Saunders^  Knight,  Lord  Chief  Baron,  Sir  Walter  Mild- 
may^  Knight,  Chancellor  of  the  Exchequer  at  Westmin- 
ster^ George  Frywell  and  Thomas  Pj/me,  Esquires,  two  of 
the  Queen's  Majesty's  barons  of  the  said  Exchequer,  John 
Thockintonj  Esquire,  justice  of  Chester^  Gilbert  Gerrard 
and  William  RoseweU^  Esquires,  attorney  and  solicitor 
general  unto  her  Majesty,  and  also  Sir  Thomas  Saunders^ 
Knight,  the  Queen's  Majesty's  remembrancer  of  the 
said  Court,  and  other  her  grace's  officers  and  ministers 
of  the  same  Court,  being  present  at  the  dwelling  house 
of  the  said  Lord  Treasurer  in  London^  and  then  and 
there  the  said  citizens  being  upon  good  ground  charged 
by  the  said  Lord  Treasurer  that  they  by  colour  of  their 
charter,  and  also  of  the  offices  of  mayoralty  and  of 
sheriffs,  had  estranged  themselves  from  the  duty  which 
they  owed  to  the  royalty  and  regal  jurisdiction  of  the 
county  palatine  of  Chester^  and  refused  to  obey  writs  and 
process  to  them  directed  in  her  Majesty's  name  under 
the  seal  of  the  county  palatine,  and  that  they  encroached 
upon  the  regality,  liberties,  and  privileges  of  that  county 
palatine,"  &c.  they,  the  said  citizens,  having  with  them 
two  Serjeants  as  counsel  at  law,  answered  by  referring 
to  divers  charters,  and  particularly  stating  that  by 
charter  of  King  Henry  VIL,  the  city  was  made  a 
county  of  itself,  and  separated  from  the  county  palatine, 
and  that  the  mayor  and  sheri£&  of  the  city  were  the  only 
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judges  of  all  Causes  arising  within  the  city,  and  that  the  1891. 
city  wai$,  by  the  said  charter,  exempt  from  the  jurisdic-  — 
tion  of  the  county  palatine,  and  from  all  manner  of  ^aifui 
writs  and  process  proceeding  out  of  the  Court  of 
Exchequer  of  the  same.  The  answer  of  the  deputy 
chamberlain  of  the  county  palatine  was  then  stated, 
alleging  that  the  city  of  Chester  was  parcel  of  the  county 
palatine,  &c.  before  the  granting  of  the  charter  of 
Henry  VIL,  and  subject  to  the  jurisdiction  of  the  Earls 
of  CkesieTf  which  earldom,  until  there  should  be  a  prince, 
was  in  the  Queen;  and  although  the  city  was  by  that 
cbartar  made  a  county  of  itself,  as  distinguished  from  the 
county  of  Chester^  yet  it  was  not  exempt  from  the  juris- 
diction of  the  county  palatine ;  in  proof  of  which  the 
deputy  and  his  counsel  produced  various  documents: 
that  the  citizens  of  Chester  not  having  with  them  their 
charters  to  produce,  it  was  ordered  that  the  citizens 
should  appear  to  answer  unto  such  articles  as  should 
be  in  writing  laid  against  them  on  the  first  day  of  the 
next  term,  till  which  time  final  order  in  the  premises 
was  deferred ;  and  that,  in  the  meanwhile,  the  juris- 
diction of  the  county  palatine  should  be  obeyed :  and 
that  the  deputy-chamberlain  should  put  the  articles  in 
writing  and  give  copies  to  the  said  citizens.  The  other 
document,  whidi  purported  to  be  oi  Hilary  term,  5  Eliz.^ 
recited  that  debate^  strife,  and  controversy  had  been  had 
in  this  court  of  exchequer,  and  that  the  mayor,  sherifis, 
and  citizens  had  sent  up  their  recorder,  with  all  their 
charters,  &c^  and  that  the  matter  had  been  divers  times 
heard  and  thoroughly  debated  before  the  Marquis  of 
Winchester^  Lord  High  Treasurer  of  England;  Sir 
Walter  Mildmay^  Knight,  Chancellor  of  this  Court  of 
Exchequer;  Sir  Ridard  SaekviUet  Knight,  Under  Trea- 
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1831*       surer,  and  Sir  Edward  Saunders,  Knight,  Chief  Baron, 
"7^  of  the  same  Court,  by  the  advice  and  assent  of  Thomas 

ijl^tfije  CaruSf  Esq.,  seijeant  at  law  to  the  Queeni  and  G.  Ger^ 
rard  and  W*  Rosewell,  Esquires,  her  grace's  attorney  and 
solicitor-general,  and  others  of  the  said  Court  of  Ex- 
chequer; and  it  then  stated  that  upon  deliberate  consider- 
ation of  the  records  produced,  it  appeared  that  the  county 
palatinci  from  time  immemorial,  had  been  a  county  pala- 
tine, and  had  regal  jurisdiction ;  that  the  city  of  Chester 
was  and  is  parcel  thereof,  and  the  court  of  exchequer  of 
the  said  county  was  the  ordinary  chancery  court  of  the 
county  palatine;  that  the  chamberlain  was  the  chancellor 
and  chief  officer  of  the  said  Court,  for  all  causes  apper- 
taining to  the  jurisdiction  of  chancellor,  and  that  the 
officers  of  the  city  had  used  and  ought  to  make  return  of 
all  process  to  them  directed  under  the  seal  of  the  earl- 
dom; and  then,  after  adveiting  to  the  charter  of  the  city, 
the  document  proceeded,  **  It  is  ordered,  decreed,  and 
declared,  that  the  said  city  is  within  and  a  member  of 
the  said  county  palatine,  and  the  same  is  and  ought  to 
be  within  and  member  thereof,  and  so  shall  be  from 
henceforth  esteemed,  used  and  taken ;  and  that  the 
officers  of  the  same  city  shall  from  time  to  time  make 
a  good  find  sufficient  return  of  all  such  writs  of  corpus 
cum  caus&  and  other  writs  as  shall  be  to  them  di- 
rected under  the  seal  of  the  said  earldom,  according 
to  the  tenor  of  the  same  writs:  that  the  said  court 
of  exchequer  is,  and  time  out  of  mind  of  man  hath 
been,  the  chancery  court  of  the  said  county  palatine,  as 
well  for  the  granting  of  all  original  process  as  for  pro- 
ceeding in  and  determining  of  traverses  and  other  mat- 
ters of  equity  appertaining  to  the  jurisdiction  of  a  chan- 
cellor, and  that  the  chamberlain  is,  and  always  hath 

been. 
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been,  the  chancellor  and  chief  officer  of  the  said  court        18S1. 
of  exchequer  at  Chester.    Also  it  is  further  ordered,  &c.  \' 

that  the  said  mayor  and  citizens  shall  and  may  hold  plea  agtmut 
by  plaint  after  the  course  of  the  common  laws  of  this 
realm  in  their  courts  of  portmote  and  pentice  within  the 
said  city  of  all  manner  of  pleas  rising  within  the  liberties 
of  the  said  city,  as  well  real  and  personal  as  mixt  (ex- 
cept pleas  of  dower  and  right),  and  of  pleas  of  the 
crown,  according  to  the  tenor  and  effect  of  their  char- 
ters and  of  the  customs  of  the  same  city,"  &c.  It  was 
objected  by  the  plaintiff's  counsel,  that  the  instrument 
produced  as  a  decree  of  the  court  of  exchequer  was  not 
a  record  of  that  court,  but  a  mere  entry  of  something 
done  by  persons,  some  of  whom  were  judges  of  the 
court  of  exchequer,  and  others  not;  secondly,  that  it 
was  not  made  in  any  suit  before  that  Court,  of  which 
cognizance  could  be  taken ;  thirdly,  that,  if  it  were  to 
be  considered  a  decree,  no  bill  and  answer  were  proved. 
The  jury  found  a  verdict  for  the  defendants;  and  a 
rule  for  a  new  trial  having  been  obtained  on  the  above 
grounds, 

Camjpbell  and  Jl  Jervis  shewed  cause,  at  the  sittings 
in  banc  afler  Trinity  term  1830,  before  Lord  Tenter^ 
den  C.  J.,  Bayley  J.,  and  Littledale  J.  The  decree  in 
question  was  a  good  decree  or  judgment  of  the  Court 
of  Exchequer.  From  Madoa^s  Exchequer^  c.  21.  s.  1.  it 
appears  that  the  Lord  High  Treasurer,  while  that  office 
was  exercised  by  one  person,  was  a  judge  of  the  Court 
of  Exchequer,  with  the  Chancellor  of  Exchequer,  Chief 
Baron,  and  other  Barons,  and  that  decrees  were  made 
by  them  with  the  advice  and  assent  of  the  King's 
council.    The  under-treasurer  was  also  then  a  member 

of 
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1831.  of  the  Court  oceasionaHy.  ITaunion,  contii,  admitted 
"  *  tiiat  the  Treasurer,  Chancellor  of  Ae  Exchequer,  the 
agnHMi  Chief  and  other  Barons,  constituted  the  Equity  Court 
of  Exchequer,  but  denied  that  the  under-treasurer  was 
a  componenl?  part  of  it.]  In  Sir  Thomas  WrotV^  case  (a), 
tile  following^  note  appears  by  Saunders  C.  B.,  to  whom 
the  report  was  submitted  before  it  was  printed :  '*  That 
Saunders  C.  B.  put  the  other  barons  in  mind  of  the 
great  assembly  of  all  the  justices  on  the  Mth  day  of 
Aprilf  in  the  first  year  of  the  reign  of  Queen  Mart/f 
of  which  assembly  the  said  Chief  Baron  was  one,  to- 
gether with  Eyrei  Master  of  the  Rolls ;  Baker^  undcr^ 
treasurer  of  the  exchequer ;  Griffin^  Attorney-General ; 
and  Cordelf  Solicitor^Gieneral ;  when  it  was  resolved, 
that  patents  without  the  words  pro  nobis,  hseredibus  et 
sucoessoribuB  nostris,  being  granted  for  the  corporal 
exercise  of  an  office  or  service,  are  good."  The  case 
referred  to  by  Saunders  C.  B.  is  reported  in  D^,  92* 
pL  20*  The  decree  in  Wrath's  case  shews  that  the 
Queen's  Seijeants  and  Attorney  and  Solicitor-General 
were  called  in,  and  the  opinion  of  the  Judges  of  C.  P. 
also  taken  by  the  Court  of  Exchequer  before  giving 
judgment.  In  Prices  Lcew  and  Course  of  the  Court  of 
Exchequer^  book  i.  c.  2.,  it  is  stated,  that  the  Attorney 
and  Solicitor-General  were  frequently  call^  in  in  former 
times  with  the  King's  Seijeants  and  others  of  the  King'ff 
counsel,  to  assist  the  Court  of  Exchequer  with  their 
advice  in  matters  depending  before  the  barons,  which 
were  not  mature  for  judgment:  in  support  of  which 
position  the  author  refers  to  the  forms  afterwards  cited, 
in  c.  14.,  and  to  the  records  of  the  Court.     Then,  if  the 

(a)  Pitfwd.  459. 
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Court  was  co^sti{tu(ecl  thus  befoi^  ElizabeiVs  time^  the        1891* 
plaintiff  must  shew  that  such  cpnstUutaon  had  become 


ilWal  at  the  time  wbeu  the  decree  was  made-    Aa<  to       ^guifut 
the  form  of  the  document  in  question,  it  is.  true  that  it 
appears  to  be  a  decree,  without  biU  or  ao«war».     lib 
may  have  com^  on  by  w^y  of  petition^    It  is.  staled  by 
Madox^  c.  22.  s.  8.,  that  the  recordst  or  bandies-  made  up 
by  the  remembrancers  of  th^  excbeqi^er  contain^  among 
other  things*  many  entries  or  memorandums  mi^  peot 
oommodo  regis,  to  control  accomptantSt.  or  U>  save  the 
lung's  right,  either  by  way  of  memoraqdum  pro  rege,  or 
of  loquendum  cum  reg^  or  loquepdun^cim)  justioiario^ 
or  cum  concilio  regis*    And  i^mong  these  entries  there 
appear  many  which  concern  firanchi^s;  as,  touching  the 
fair  at  St.  Ive  belonging  to  the  Abbot  of  Bamsey  s  con- 
cerning a  claim  of  the  Bishop  of  Uncoln  to  have  the 
chattels  of  his  men  who  were  fugitives  or  baogedj  coor 
cerning  certain  charters  produced  at  the  Exchequer,  on 
behalf  of  fVaUer  de  Esselye  /  concerning  the  town  of 
Be^ord  not  being,  tallaged,  when  the  king's  and  other 
demfisnes  were  tallaged.    The  document  now.  ija  ques- 
tion may  be  considered  as  belonging  to  this  dass^  of  re? 
cords.     Again,  the  generftl  jurisdiction  of  the  county 
palatine  in  quo  warranto  not  being  disputed;  and  the 
controversy  beings  whether  the  city  (^  Chester  be  exempt 
from  that  jurisdiction,  the  question  is  one  of  boundary^ 
an(}  this  document  m^y  be  received  as  evidence  of  rei- 
putation.    Besides  it  may  be  admissible  as  an  awards 
for  the  parties  (the  city  officers  on  the  one.  hand,  an4 
the  deputy  chamberlain  on  the  other)  biving  appealed 
must  be  taken  to  have  submitted  their  difierenoes  la 
those  who  made  the  decree. 

Taunton 


252  CASES  IN  EASTER  TERM 

1831.  Taunton  and  TyraJiitt  contrL     The  instrument  put 

in  as  a  decree  of  the  Court  of  Exchequer  was  not  the 

ognnti  regular  judgment  or  decree  of  any  accredited  court,  but 
the  order  of  an  anomalous  jurisdiction,  unknown  to  the 
law,  and  not  binding  on  the  subject.  The  introduction 
of  persons  merely  laymen  to  act  as  judges  is  a  breach  of 
that  usage  and  prescription  by  which  alone  the  superior 
courts  exist  and  enjoy  authority.  This  document  ap- 
pears, on  the  face  of  it,  not  to  be  a  decree  of  the  Court 
of  Exchequer,  for  the  under-treasurer  with  the  Queen's 
sergeants  and  her  attorney  and  solicitor  general  act  as 
component  parts  of  the  Court,  while  the  puisne  barons, 
the  legal  judges  of  the  court,  do  not  appear  to  have 
been  parties  to  the  final  determination.  For  the  words 
"  and  others  of  the  Court  of  Exchequer"  will  not 
include  persons  of  superior  rank,  as  judges,  where 
inferior  personages  have  been  first  mentioned,  Arch" 
bishop  of  Canterbury*s  case  (a) ;  and  the  Chief  and  two 
other  Barons  are  mentioned  in  the  former  document,  of 
Michaelmas  term,  4  Eliz.  Bills  in  equity  in  that  court 
are  addressed  to  the  Chancellor  and  under-treasurer, 
the  Lord  Chief  Baron,  and  other  Barons,  but  the  offices 
of  chancellor  and  under-treasurer  have  long  been  united. 
The  under-treasurer  in  the  time  of  Elizabeth  would 
merely  rank  among  the  "  other  officers  and  ministers '' 
of  the  Court,  mentioned  by  Lord  Coke^  4  Inst,  104.,  after 
the  great  officers  and  judges.  But  in  this  supposed  de* 
cree  the  under-treasurer  is  made  a  person  of  co-ordinate 
judicial  authority  with  the  Treasurer,  the  Chancellor  of 
Exchequer,  and  the  Chief  Baron,  whereas  he  never  had 
any  judicial  authority ;  and  if  he  had,  he  could  not  act 

(a)  3JR<p.  466. 
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in  the  presence  of  his  principal,  the  Lord  Treasurer,  or  18dL 
of  the  Chancellor  of  the  Exchequer.  This  decree,  too, 
IS  said  to  be  made  with  the  advice  and  assent  of  the  <^ntn«f 
Queen's  Serjeant  and  Attorney  and  Solicitor-General, 
as  if  their  concurrence  were  necessary  to  the  proceeding, 
which  would  not  be  the  case  in  any  regular  judicial  act 
of  the  Court.  The  cases  in  Madox  of  persons  assisting 
in  judgments  are  from  very  early  times,  viz.  before  the 
end  of  Edward  11,  Though  the  superior  Courts  occa- 
sionally caU  in  the  assistance  of  the  Judges  of  other 
Courts  in  matters  of  difficulty,  the  judgment  is  delivered 
and  entered  of  record  as,  and  in  fact  is,  that  of  the 
Court  which  so  requires  assistance.  The  note  cited  from 
Phwden  (if  implying  that  the  persons  there  mentioned 
all  acted  as  judicial  officers  of  the  Court  of  Exchequer) 
is  at  variance  with  Lord  Coke^  4  Insl,  chap.  11.  p.  103., 
BriUon^  fol.  2  b.,  and  Fleta^  lib.  2.  c.  2.,  all  of  whom 
mention  the  Exchequer  as  having  a  distinct  jurisdic* 
tion,  and  justices  to  administer  it  And  whatever  irre- 
gularity may  be  found  in  Madox  to  have  taken  place 
in  the  Exchequer  before  Edward  III.'s  time  is  put  a  stop 
to  by  31  Ed.S.  st.  1.  c.  13.,  touching  erroneous  judg- 
ments in  the  Exchequer,  which  shews  the  barons  to  be 
the  only  persons  who  gave  judgment.  This  appears 
also  from  the  case,  ^  List.  105.^  of  an  information  on 
intrusion  against  Brace^  £5Eliz»;  and  that  the  Lord 
Treasurer  who  was  joined  with  the  barons,  had  the  mere 
keeping  of  the  records ;  but  that  is  no  judicial  duty,  nor 
entitling  him  to  act  as  judge.  Again,  in  4f  Inst.  p.  1 18., 
it  is  said  that  the  Judges  of  the  court  of  equity  in 
the  Exchequer  Chamber  are  the  Lord  Treasurer,  the 
Chancellor  and  Barons  of  the  Exchequer;  and  that, 
**  generally,  their  jurisdiction  is  as  large  for  matter  of 

equity 
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18B1«       equity  as  the  Barons  in  the  Coort  of  Exchequer  have  for 
the  benefit  of  the  King  by  the  comtnbn  law/' 

In  the  custody  from  #hiefa  this  instrument  camei  the 
bill  and  iEHiswer  shoald  be  foand^  if  a  suit  had  existdl 
with  a  legal  orfj^.  It  is  merely  assumed  that  the  mat- 
ter Came  on  u{k>n  petition*  If  this  supposed  d«cree  had 
its  origin  in  a  conlmissiod)  S&oggs  v.  CcleshiB{a)  shews^ 
that  when  the  crown,  as  was  not  unfreqaent  in  the  Dudor 
reigns,  grailtied  a  commission  to  great  personages  asso- 
ciated With  some  Jndges  to  adjudicate  a  particular  case, 
the  Court  of  C.  P.  in  that  instance  disriegarded  their 
order,  and  agireed  that  a  habeas  corpus  should  be  granted. 
The  etil  of  such  irregular  commissions  was  early  felt,  and 
provided  against  in  criminal  matters  by  stat*  West.  2d. 
ISEtL  1.  s^i  1.  e.  89.,  which  proTides,  that  **  no  commis- 
sions to  h^ar  outrages  or  misdemeanbrB  shall  be  granted 
beibre  any  justices,  except  in  either  beHch  or  in  eyre, 
unless  it  be  for  an  heinous  trespass,"  &c.  !2  i^<f.  S.  e.  2. 
enacts^  that  such  judges  shall  be  men  learned  in  the  law, 
and  none  other.  For  only  such  commissioners  as  have 
warrant  of  law  aild  continual  allowance  in  courts  of 
justice  are  to  be  allowed^  and  all  to'mmissidns  of  hew 
intention  ar^  i^nst  law  till  allowed  by  statute.  4  Inst. 
169.    9  Inst.  51.  478.     Com.  Dig.  Prerogative  (D  29). 

The  instmtaient  was  left  to  the  jury  as  a  r^ular  judg- 
ment or  decree  in  a  suit ;  it  was  not  tendered  as  evi- 
dence of  reputation,  or  as  an  award.  The  present 
plaintiff  is  not  party  or  privy  to  the  suit  (if  a  proceed- 
ing instituted  as  this  Was  can  be  so  termed)  in  which 
the  supposed  decree  dr  award  was  made.  Any  parol 
evidence,  on  which  the  tribunal  may  have  come  to  its 

.(«)  JDyer,  175. 
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lUprtM 

Wooii* 


\f  WM  objectaoQable  as  made  post  litem  motenii        18ftl« 
Aod  the  jttdgisent  given  in  consequeDce  can  be  entJtled 
to  no  more  weight  tfian  the  tesdmony  on  which  it  wM 
fouoded. 

Cur.  tMbKViii* 

Lord  Tentbrdbn  C.  J.  now  delivered  the  jn^meal 
of  the  Court  The  question  in  diis  case  wr%  whether 
two  documents  which  had  been  received  in  evidence  on 
the  trial  ought  to  have  been  admitted.  The  question  in 
the  cause  related  to  the  rights  of  the  county  of  the  city 
of  Chester,  as  between  that  city  and  the  county  palatino 
of  Cheittr.  The  first  document  purported  to  be  A 
history  of  the  early  stage  of  certain  proceedings  had 
before  the  Lord  Treasurer  and  other  persons  thefd 
mentioned,  and  the  second  to  be  a  decree  by  the  Lord 
Treasurer  and  others  on  the  subject  matter  of  those 
proceedings :  and  this  last  document  was  undoubtedly  a 
very  important  one,  as  shewing  what  were  the  rights  of 
the  corporation  of  the  city,  and  limiting  them  with  re^ 
iereace  to  the  rights  of  the  county  palatine*  It  was 
objected  that  this  could  not  be  considered  the  decree 
of  any  court  of  competent  jurisdiction,  and  therefore 
ought  not  to  have  been  received,  and  we  are  of  that 
opinion.  The  document  is  one  of  a  very  irregular  cha- 
racter. (His  Lordship  then  stated  the  substance  of  the 
two  documents  produced,  observing  that  the  matter 
began  by  parol,  upon  a  charge  by  the  Lord  Treasurer 
against  the  members  of  the  corporation  before  him  and 
the  other  persons  mentioned  in  the  first  instrument) 
Now,  one  cannot  read  the  names  that  appear  here  with- 
out seeing  that  the  decree  was  not  that  of  the  Court  of 
Exchequer,  nor  of  any  court  of  justice  known  at  that 

time. 
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1881*  time*  The  judges  consisted  of  some  persons  who  were 
members  of  the  Court  of  Exchequer  joined  with  others 

againtt  who  Were  not}  her  Majesty's  Attorney  and  Solicitor  Ge- 
neral,  and  the  Queen's  Serjeant  appearing  in  a  judicial 
character.  It  was  evidently,  therefore,  a  proceeding  be- 
fore persons  not  forming  any  court  known  to  the  laws 
of  this  country,  nor  having  any  competent  authority  to 
decide  the  matter  in  issue,  or  to  make  the  decree  which 
they  made.  It  was  said  that  this  document  might  be 
received  as  an  award  made  between  the  parties,  or  as 
evidence  of  reputation.  Now,  an  award  must  be  founded 
on  a  voluntary  submission,  whereas  in  this  case  the  citi- 
zens of  the  county  of  the  city  were  not  voluntary  parties. 
They  were  called  before  the  persons  who  made  the  de- 
cree by  an  authority  which  at  that  time  of  day  they 
might  not  think  it  convenient  to  resist  Declarations 
can  only  be  evidence  of  reputation  when  made  by  those 
who  have  personal  knowledge  of  the  fact.  Here  the 
persons  acting  as  judges  had  no  knowledge  of  the  fact, 
except  what  they  derived  in  the  course  of  that  proceed- 
ing. The  decree  of  such  persons,  therefore,  cannot  be 
evidence  of  reputation.  We  are  of  opinion  that  the 
documents  w^e  improperly  received,  and  consequently 
the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 
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1831. 


•  «  I 


Tatlor  and  Another,  Assignees  of  Walsh,  a 
Bankrupt,  against  Ga£Gory. 

A  SSUMPSIT.   Pleas,  the  general  issue,  mid  that  the  in  usumpnt, 

cause  of  action  did  not  accrue  within  six  years  of  the  whether  t^e 
commencement  of  the  suit.     Replication,  that  the  cause  commenoed 
of  action  did  accrue,  &c.    At  the  trial  before  Lord  Ten^  ^^^^^^T* 
ierden  C.  J.,  at  the  sittings  In  Middlesex^  after  Hilary  term  V^  ^^^^^ 
1828,  a  verdict  was  found  for  the  plainti£fs  for  SOOO/.^  nibjecitotbe 

4>piiiion  of  the 

subject  to  an  award,  if  necessary,  as  to  the  amount  of  da-  'Coart«n  « spe- 
mages,  and  also  subject  to  the  opinion  of  the  Court  upon  app^tttd  by  the 
a  special  case.    A  full  account  of  the  former  proceed**  ^  yj^  £]^ 
ings  in  this  cause  will  be  found  in  Gregory  v.  HurriU  (a).  S^t^Ji, Ti^ 
By  the  statement  in  the  special  case  it  appeared,  tbafc  JJJ^JJj^^^' 
after  the  decision  in  Gresory  v.  HurriU^  the  commis-  ^^  the  pr*- 

^    ^  lenl^  end  eoQ- 

sion  of  bankrupt  acainst  the  present  defendant,  which  tiuued  oq  die 

fttU  dewH  to 

was  there  in  question,  was  superseded,  and  that  imme-  the  ^i^  return 

diately  afterwards,  namely,  on  the  Slst  o(  August  1827,  iss?/!^  the 

the  plaintiffs  sued  out  a  writ  of  testatum  special  capias  elmpwd;  end 

against  the  defendant,  (therein  mentioned  as  having  sur-  ^J^'Jj'^jl^'" 

vived  B.i.  Hipkins,  against  whom,  together  with  the  Jj^i^dwitin 

defendant,  this  action  was  commenced,}  tested  on  the  «ctSon»  tested 

on  the  leit 
leturn  of  Uie 
leaoe  term;  but  there  was  no  continuance  from  the  first  to  the  bst  letom.  llie  question 
being,  whether  on  this  state  of  facts,  the  Utter  process  was  aoAciemljr  oonaccled  with 
the  former  to  take  the  cese  out  of  the  statute,  the  Court,  after  two  ergunients  of  the  special 
case,  allowed  the  plaintilTsi  on  motioOi  to  amend  the  roll  by  entering  the  nqoired  con- 
tin  nance. 

And  it  was  held,  that  this  prooaediog  did  not  entitle  the  bail  to  be  eaonelBitd»  although 
they  bad  become  beil,  and  had  omitted  to  render  the  plaintiff,  in  reliance  on  the  defence 
under  the  statute^ 

The  declaration,  whidi  originallj  corresponded  with  the  process*  had  been  amended  bj 
«  Judge's  order,  bj  increasing  the  damages,  and  adding  cobnta  for  interest  and  commiiaion : 
Held,  that  this  was  no  ground  for  exonerating  the  bail,  the  amount  of  damages  being 
before  an  arbitrf^or,  who  might  apportion  them  so  as  to  prerent  the  bail  being  hnproperij 


(a)  SB.^C.  541. 
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18S1.       last  return  of  Trinity  term,  and  returnable  on  the  mor- 
"""^       row  of  All  Saids.    The  case  then  stated,  that  a  roll  of 

Tatlok 

against  proceeduigs  in  the  cause  was  produced  and  read  at  the 
trial,  containing  entries  of  the  writs  of  special  capias, 
alias  and  pluries  sued  out  against  HipMns  and  the  pre- 
sent defendant  in  1812  and  ISIS ;  a  suggestion  of  i/ip- 
Jdn^s  death ;  and  continuances  on  the  writ  of  pluries, 
brought  down  to  Trinity  term  1827  :  that  examined 
copies  of  the  writs  (to  which  either  party  might  refer  in 
arguing  the  case),  were  produced  and  read  at  the  trial, 
in  which  writs,  as  in  the  subsequent  writ  of  testatum 
special  capias,  the  promises  on  which  the  action  was 
grounded  were  laid  generally  from  the  defendant  and 
HipkinSf  and  the  debt  claimed  was  1200/.,  and  the  da- 
mages were  laid  at  the  same  sum :  that  in  Michaelmas 
term  1827,  a  declaration  was  delivered,  corresponding 
in  every  respect  with  the  special  capias;  but,  by  a 
Judge's  order,  this  declaration  was  amended  during 
the  same  term,  by  adding  counts  for  commission  and  in- 
terest, and  raising  the  amount  of  debt  and  damages  to 
SOOO/.  In  Easter  term  1830,  this  case  was  argued  by 
FciUett  for  the  plaintiff,  and  Campbell  for  the  defendant, 
with  reference  to  two  points;  one  of  which  was,  whether 
or  not  the  action  was  barred  by  the  statute  of  limitations. 
The  Court  observed  on  this  occasion,  that  the  proceed- 
ings were  only  continued  on  the  roll  down  to  the  first 
return  of  Tfinity  term,  and  that  there  was  no  continu- 
ance from  thence  to  the  last  return  of  the  same  term,  on 
which  the  testatum  special  capias  appeared  to  have  issued. 
They  doubted,  therefore,  whether  this  latter  writ  suffici- 
ently appeared  to  be  a  continuation  of  the  original  suit ; 
and  they  directed  a  second  argument  on  this  point. 
In  Michaelmas  term  1 830,  the  case  was  again  argued 

by 


Grkookt* 


IN  THE  First  Year  of  WILLIAM  IV.  259 

by  Fdlett  for  the  plaintiffs  and  Campbell  for  the  defend-  18SL 
ant ;  and  it  was  contended,  on  the  one  hand,  that  an  — - 
entry  of  continuance  from  one  day  of  the  term  to  jigamu 
another  was  unnecessary ;  that  it  was  a  matter  of 
evidence  whether  or  not  the  writ  tested  on  the  last 
return  of  the  term  was  a  continuation  of  the  process 
brought  down  upon  the  roll  to  the  first  return;  that 
under  the  circumstances  of  the  case  the  writ  itself  sup- 
plied that  evidence,  and,  if  that  sufficiently  appeared  to 
the  Court,  it  was  not  then  too  late  for  them  to  order  an 
amendment  of  the  roll  by  entering  the  continuance 
required.  On  the  other  side  it  was  urged,  that  the 
plaintiffs  were  bound  by  their  replication  to  prove  that 
the  same  action  in  which  their  declaration  was  delivered 
had  been  commenced  in  time  to  save  the  statute ;  that 
no  part  of  this  proof  was  to  be  supplied  by  inference, 
on  the  mere  suggestion  of  the  plaintiffs ;  that  nothing 
appeared  to  connect  the  present  action  with  the  former 
process,  that  being  terminated  on  the  roll  by  an  entry 
of  vicecomes  non  misit  breve,  on  the  first  return  of 
Trinity  term,  after  which  there  was  no  trace  on  the  roll 
of  any  award  of  further  process,  nor  was  it  in  any  way 
shewn  that  the  writ  on  which  the  defendant  was  arrested, 
and  which  was  not  an  alias  or  pluries  writ,  had  in  fact 
issued  in  the  same  action  ;  so  that  there  was  nothing  to 
amend  the  roll  by,  even  if  that  step  should  be  thought 
allowable.  The  Court  (having  taken  time  for  consider- 
ation) recommended  that  a  motion  should  be  made  on 
behalf  of  the  plaintiffs,  upon  affidavit  setting  out  the 
facts,  for  leave  to  amend  the  roll  by  adding  a  con- 
tinuance from  the  first  to  the  last  return  of  Trinity 
term  18279  or  to  alter  the  teste  of  the  writ  of  testatum 

S  2  special 
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18S].        special  capias,  issued  in  the  present  action.     A   rule 
"■"""^       nisi  was  accordinfirly  obtained  in  those  terms* 

Taylo*  .7*^ 

agairui  The  affidavit  in  support  of  the  rule,  sworn  by  the 

plaintiffs  attorney,  after  setting  out  the  proceedings 
between  the  parties  down  to  the  superseding  of  the 
commission  in  1827,  went  on  to  state,  that  on  that 
event  the  plaintiffs,  for  the  purpose  of  continuing  the 
action  previously  commenced,  had,  by  the  advi^  of 
counsel,  brought  down  the  continuances  to  Trinity  term 
1827,  and  on  the  31st  of  August  prepared  a  testatum 
writ,  grounded  on  the  process  formerly  issued,  so  as  to 
be  a  continuance  of  the  old  action,  and  not  the  com- 
mencement of  a  new ;  that  great  haste  was  necessary, 
as  the  defendant  was  preparing  to  leave  the  country ; 
that  the  defendant  was  arrested  on  the  last-mentioned 
writ,  on  the  3 1st  of  August ^  and  in  the  following 
Michaelmas  term  he  perfected  special  bail;  that  the 
plaintiffs  declared  in  die  same  term,  and  proceeded  in 
the  action  without  delay ;  and  that  they  did  not  add 
any  continuance  from  the  first  return  of  Trinity  term, 
because  they  were  advised  by  counsel  that  it  was  un- 
necessary. The  deponent  swore  to  his  belief  that  the 
debt  was  a  just  one,  and  stated  that  the  plaintiffs  had 
no  means  of  recovering  it  but  by  this  action,  and  that 
they  had  been  put  to  an  expence  of  1200/L  in  prose- 
cuting the  suiL  Affidavits  were  filed  in  answer  by  the 
defendant's  attorney  and  bail,  and  these  latter  stated 
that  they  became  bail  to  the  sheriff  and  also  above,  in 
the  belief  that  the  defendant  was  not  indebted  to  the 
plaintifis,  or,  if  he  was  so,  that  the  debt  was  barred  by 
lapse  of  time;  that  they  were  not  apprised,  either  by  the 
form  of  the  process  or  otherwise,  that  the  action  in 
which  the  defendant  was  arrested  was  the  continuation 
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of  a  former  suit;  that  the  defendant  had  retnained  in       1831. 
England  a  long  time  after  the  trial,  and  might  have  been       Z, 
rendered  by  the  bail,  if  they  had  not,  during  that  time^      jgaUut 
believed  that  the  plaintiff  was  precluded  from  recover- 
ing, by  the  want  of  proper  continuances  on  the  roll, 

« 

and  by  the  variance  between  the  process  and  declar- 
ation, the  one  relating  to  a  debt  of  1200/.  the  other  of 
3000/. ;  and  the  declaration  containing  counts  for  com- 
mission and  interest,  which  demands  were  not  noticed 
in  the  process. 

Campbell  and  Bichards  now.  shewed  cause.  This  is  a 
novel  application,  and  it  is  not  reasonable  that  the  Court 
should  be  asked,  in  this  stage  of  the  cause,  to  enable 
the  plaintiflb,  by  altering  the  roll  or  the  process,  to 
create  evidence  which  did  not  exist  at  the  trial.  And 
unless  the  bail  are  exonerated  a  great  hardship  will  be 
thrown  upon  them,  since  they  rendered  themselves  re- 
sponsible under  a  belief  that  a  good  defence  could  be 
made  on  the  plea  of  the  statute  of  limitations,  and,  in 
the  same  persuasion,  have  suffered  the  defendant  to  go 
abroad. 

FoBett  contra.  The  application  is  not  to  alter  the 
roll,  but  only  to  add  something  which  was  waiiting: 
and  the  question  is.  Whether  the  plaintiffs  have  not,  in 
point  of  practice,  a  right  to  make  such  addition,  sup- 
posing this  action  to  be  the  same  with  that  formerly 
commenced,  which,  it  may  be  assumed,  is  now  decided.  ' 
In  this  case  the  defendant  was  arrested  on  the  testatum 
capias,  and  appeared  on  the  return  of  the  writ;  and 
this  cures  a  discontinuance.  Humble  v.  Bland  {a).    In 

(a)  6  T.  JR.  855. 
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Tatxok 

agamsi 

Orkookt. 


2  Sound.  I.  note  1.  it  is  laid  down  that  the  bill  of  Middle* 
sex  or  latitat  ought  to  be  returned  and  entered  on  the 
roll,  and  continued  from  term  to  term  down  to  the 
suing  out  of  the  process  actually  served;  but  it  is 
added  that  *^  the  continuances  are  mere  matter  of  form, 
and  may  be  entered  at  any  time;  it  has  even  been 
holden  that  they  may  be  made  by  the  attornies  in  their 
chambers,  Daty  v.  Clinch^  1  Sid.  62.  257."  Bates  v.  JeU' 
kinson  (a),  Wynne  v.  Middleton  (i),  and  Doe  d.  Mears  v. 
Dolman  {c\  are  among  other  authorities  to  the  same 
effect.  Beardmore  v.  Battenbury  [d)  is  in  point  There, 
upon  an  issue  like  the  present,  the  plaintiff  gave  in 
evidence  a  testatum  special  capias  issued  before  the 
expiration  of  the  six  years,  returnable  in  Michaelmas 
term  1820,  and  returned  non  est  inventus,  and  then  an 
alias  testatum  capias  issued  after  the  expiration  of  the 
six  years,  returnable  in  Easier  term  1821 ;  and  there 
was  no  evidence  of  any  writ  returnable  in  Hilary  term, 
and  yet,  though  there  was  a  discontinuance  over  a  whole 
term,  this  was  held  no  ground  of  nonsuit,  as  the  con- 
tinuances might  be  entered  at  any  time.  As  to  the 
alleged  hardship  upon  the  bail,  if  they  are  entitled  to 
relief  they  can  apply  for  it  on  their  own  behalf.  It 
does  not  appear  that  they  became  bail  in  reliance  on 
this  particular  defect;  and  if  they  thought  the  action 
was  barred  by  the  statute,  when  in  point  of  law  it  was 
not,  this  is  no  ground  for  relieving  them. 


Lord  Tenterdek  C.  J.     How  far  the  practice  of 
allowing  continuances  to  be  entered  after  the  proper 


{a)  6  T.  B.  257.  n. 
(c)  7  T.  JR.  618. 


(b)  SSirtu  1927. 
(d)  SB,iA.  452. 
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time  may  be  conducive  to  justice,  is  not  now  the  ISSI* 
question :  such  is  the  practice,  and  if  it  require  alter- 
ation  the  legislature  must  interpose.  It  appears  from  a  agaimt 
number  of  cases,  some  of  which  have  been  cited,  that 
the  courts  have  been  in  the  habit  of  allowing  continu- 
ances to  be  entered  at  any  time,  and  I  am  unable  to 
distinguish  this  case  from  others  in  which  that  proceed* 
ing  has  been  sanctioned. 

LiTTLEDALE  J.  The  courts  have  held  that  continu- 
ances, might  be  put  upon  the  roll,  in  cases  where  it  is 
clear  a  considerable  time  must  have  elapsed  since  they 
ought  to  have  been  entered.  It  does  not  appear  to  me 
that  any  injustice  will  result  from  that  proceeding  in 
the  present  case. 

Parke  J.  If  the  rule  had  not  been  established,  I 
should  have  felt  a  great  objection  to  the  allowance  of  a 
practice  which  may  lead  to  much  abuse.  But  I  am 
afraid  we  are  bound  by  the  former  decisions.  It  might 
have  been  a  question  before  the  case  of  Beardmare  v. 
Rattenburjf  {a\  whether  the  entry  of  continuances  ought 
to  be  allowed  for  the  purpose  of  connecting  process,  so 
as  to  bar  the  statute  of  limitations,  after  evidence  had 
been  gone  into  upon  an  issue  on  that  statute.  But  the 
last-mentioned  case  determines  that  point 

Pattesom  J.  Beardmore  v.  Rattenbury  is  directly  in 
point;  and  the  established  practice  is  as  there  stated. 

Rule  absolute  on  payment  of  costs. 

(a)  SB,  id,  453, 

8  4  On 


Gruory* 


964  CAI^SS  iM  EASTER  TERM 

188 !•  Oa  a.sabseqaent  day  of  this  tenn  the  Court,  being 

informed  that  the  necessary  continuance  had  been  en* 

agaittsi  tered,  gave  judgment  that  the  verdict  for  the  plamtifis 
should  stand,  subject  to  an  award  as  to  the  amount  of 
damages.  In  the  same  term,  while  the  arbitration  was 
still  depending,  a  rule  nisi  was  obtained  for  entering  an 
exoneretur  on  the  bail-piece,  on  account  of  the  variances 
between  the  process  and  declaration.  The  former  affi« 
davits  were  referred  to,  and  others  added,  in  support  of 
the  rule,  stating  as  before,  that  the  bail  had  become  re- 
sponsible under  a  belief  that  the  action  was  a  new  one 
and  barred  by  the  statute.  In  the  following  Trinify 
term, 

FoUett  shewed  cause.  It  is  true,  that  where  a  com- 
plete variance  appears  between  the  declaration  and  the 
process  or  affidavit  to  hold  to  bail,  the  bail  may  be 
exonerated;  as  in  Tetlieringtony*Golding{a)fVfheTeihe 
defendant  was  held  to  bail  on  an  affidavit  in  assumpsit, 
and  the  declaration  was  in  trover ;  and  Wilis  v.  Jdr 
cock  (£),  where  the  affidavit  was  upon  a  bill  of  exchange 
or  order,  and  the  declaration  was  upon  an  order  and 
not  a  bill  of  exchange.  Here  the  damages  in  the  de- 
claration are  larger  than  the  debt  sworn  to,  or  the  sum 
specified  in  the  process,  and  counts  have  been  added  on 
new  causes  of  action,  namely,  for  interest  and  com- 
mission ;  but  the  plaintifis  do  not  seek  to  hold  the  bail 
liable  for  the  additional  amount  of  damages,  or  upon  the 
added  accounts.  The  damages  are  under  reference, 
and  the  arbitrator  can  find  separately  for  the  dilTerent 
causes  of  action  so  as  not  prejudice  the  bail.     Besides, 

(«)  7  7.  J{.  sa  (6)  8  7.  22. 27. 

this 
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this  application  comes  too  late.    It  was  held  in  Knight  18SL 

T.  Darsi/{a\  that  a  motion  could  not  be  made  to  exr  Z 

onerate  bail  on  the  ground  of  variance^  afker  demand  of  J^"*^^ 
a  plea  and  time  given  for  pleading. 

Campbell  and  Richards  contriU  The  Court  will  not 
allow  the  practice  of  entering  continuances  after  the 
proper  time  to  work  injustice  to  the  bail^  which  would 
be  the  case  if  this  af^plication  were  rejected  as  coming 
too  hite.  The  plaintifi  here  have  declared  upon  di£* 
ferent  causes  of  action  from  those  stated  in  the  affidavit 
to  hold  to  baiU  and  in  the  testatum  writ,    [Lord  Ten* 

• 

terden  C.  J.  The  arbitrator  may  distinguish  the  causes 
of  action  so  as  to  prevent  any  prejudice  to  the  bail* 
Nothing  is  more  common  at  Nisi  Prius  than  to  request 
that  the  jury  will  give  separate  damages  on  diflferent 
demands.  Parke  J.  Or  damages  on  one  count  only, 
to  avoid  a  motion  in  arrest  of  judgment.]  The  defend- 
ant might  perhaps  have  paid  the  debt,  if  the  demand 
had  been  confined  to  the  original  cause  of  action, 
whereas  in  consequence  of  the  addition,  he  may  at  last 
pay  nothing:  and  in  this  way  the  bail  are  prejudioedb 
The  original  sum  might  be  10/.,  and  the  additions 
might  raise  it  to  1000/.  In  Kerr  v.  Sheriff' {b),  the  de- 
fendant was  held  to  bail  on  process  in  a  plea  of  trespass 
on  die  case  on  promises,  and  the  declaration  was  in 
debt  The  Court  ordered  the  bail-bond  (the  conditioa 
of  which  was  conformable  to  the  ac  etiam  clause  o(  the 
capias)  to  be  delivered  up  to  be  cancelled,  observing 
that  the  defendant  could  never  be  said  to  be  condemned 
in  the  action  mentioned  in  the  condition,   so  as  to 

(a)  1J9.4|*^.48.  (ft)  9B.tP.3S8. 

change 
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1B31.       charge  the  bail.     [^Parke  J»    There  the  variance  went 

"  to  the  whole  cause  of  action.     The  plaintiff  could  not 

Tatlok  '^  ^ 

'against        haTC  recovered  for  the  cause  for  which   he  arrested. 
That  is  not  so  here.] 

Lord  Tenterden  C.  J.  No  case  is  cit^  in  which 
the  bail  has  been  discharged  in  consequence  of  an  ad- 
ditional cause  of  action  being  introduced  in  the  declar- 
ation. The  increase  of  the  amount  claimed  above  that 
stated  in  the  affidavit  and  process  need  not  be  prejudicial 
to  the  bail,  because  the  arbitrator,  if  he  find  for  the 
plaintiff}  to  the  whole  amount,  may  separate  the  de- 
mands. As  to  the  injury  which  these  parties  are  sup- 
posed to  receive  from  the  entry  of  continuances  furnish- 
ing an  answer  to  the  plea  of  the  statute  of  limitations, 
that  is  a  matter  of  which  bail  must  take  their  chance. 
It  is  difficult  to  say  what  applications  might  not  be 
made,  if  parties  were  let  in  to  claim  relief  on  such 
grounds. 

LiTTLEDALE  J.  This  is  a  motion  to  exonerate  the 
bail  altogether.  If  a  verdict  had  been  entered  generally 
for  the  entire  sum  now  demanded,  that  might  have  fur- 
nished ground  for  an  application  on  behalf  of  the  bail. 
But  the  whole  matter  is  in  the  hands  of  the  arbitrator, 
and  there  is  no  reason  for  supposing  that  they  will  be 
prejudiced  by  the  result.  As  to  the  suggestion  that  they 
became  bail  relying  upon  a  defence  under  the  statute  of 
limitations,  that  can  make  no  difference.  The  defend- 
ant might  have  told  them  that  he  meant  to  plead  the 
statute,  and  might  afterwards  have  omitted  to  do  so; 
and  yet  they  would  have  had  no  claim  to  be  discharged. 

Parke 
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Parke  J.  concurred.  1891. 


Taylor 

Taunton  J.,  having  formerly  been  counsel  in  the        ogtmui 
cause,  gave  no  opinion. 

Rule  discharged,  without  costs. 

9 


The  Kino  agatnst  The  Inhabitants  of         Tuetday, 

Pickering. 


UPON  appeal  against  an    order  of   two   justices,  A  tenement 
consitting  of  a 

whereby  John  Todd^  his  wife  and  child,  were  re-  dwdiinghouie 
moved  from  the  township  of  Pickering  in  the  North  Il^^of  lindT** 
Riding  of  Yorkshire,  to  the  township  of  Newton  in  the  ^^\  J""^*^* 
same  riding,  the  sessions  quashed  the  order,  subject  to  ^*'^'.'|?'^f 
the  opinion  of  this  Court  on  the  following  case :  —  •  y«*'»  •* "  . 

"  annual  rent  of 

Prior  to  the  6th  of  April  1826,  John  Todd  took  of  so^.anda 
Hugh  Kirby  a  dwelling-house  and  thirty-two  acres  of  paid.   Twentj- 
land,  at  the  annual  rent  of  20/^  to  be  holden  from  the  the  land  were 
oi  April  1826  for  one  year  then  next  ensuing.     The  township  of  iv;» 
dwelling-house  and  twenty-seven  acres  of  the  land  were  JlJi^fn^th!^ 
situate  within  the  township  of  Newton,  and  the  remain-  •''•.I  ^•***'  ^*^ 

^  eTidence  was 

bir  five  acres  within  that  of  Pickering*     At  the  period  •dmisdble.to 

^  CT  »  ^^^  jj^^  much 

specified,  he  entered  under  such  yearly  hiring,  and  oc-  of  the  entire 

•        o       1  annual  rent  of 

cupied  the  whole  of  the  said  premises  for  the  said  term  scv.  was  paid  in 
of  a  year,  and  at  its  expiration  paid  the  said  reserved  hmd  in  m 
rent  of  20/.,  residing  during  the  whole  of  such  tin^e  in 
the  said  dwelling-house.  It  was  objected  by  the  counsel 
for  the  appellants,  that  there  was  no  evidence  of  the 
tenement  within  the  township  of  Newton  being  of  the 
yearly  value  of  10/.  Whereupon  the  counsel,  for  the 
respondents  offered  to  prove,,  that  the  proportion  of  the 

rent 
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1881.       rent  payable  in  respect  of  the  dwelling-house  and  land 
.  in  Nea^on  was  more  than  10/-  in  amount,  either  by 

agttuui  shewing  the  land  within  Pickering  to  be  of  less  value 
ants  of  than  10/.  a  year,  or  by  shewing  the  dwelling-house  and 
land  within  Newton  to  be  of  greater  annual  value  than 
10/.  But  the  sessions  refused  to  admit  such  evidence- 
It  was  also  stated,  by  the  counsel  for  the  appellants, 
that  he  was  prepared  to  shew  that  the  land  within  the 
township  of  Newton  was  of  no  greater  annual  value  than 
6L  5s*  S<L  This  case  was  argued  on  a  former  day  in 
this  term  by 

Cresswett  in  support  of  the  order  of  sessions^  The 
evidence,  tendered  to  shew  that  the  annual  value  of  the 
messuage  and  land  in  Newton  was  more  than  102.  in 
amount,  was  properly  rejected  by  the  sessions.  For^ 
merly,  a  party  might  gain  a  settlement  by  renting  a  tene- 
ment and  residing  in  the  parish  forty  days,  provided  it 
was  of  the  annual  value  of  10/.  The  value  became  fre- 
quently a  matter  in  dispute  and  the  source  of  much 
litigation.  The  stat.  59  6. 8.  c.  50.  substituted  the  rent 
agreed  upon  between  the  landlord  and  tenant  for  annual 
value,  and  enacted  that  no  person  should  acquire  a 
settlement  in  any  parish  by  reason  of  dwelling  for  forty 
days  in  any  tenement,  unless  (inter  alia)  it  should  be 
bon&  fide  hired  by  such  person  at  and  for  the  sum  of  lOA 
a  year  at  the  least,  for  the  term  of  one  whole  year.  But 
some  doubts  still  existed  as  to  the  necessity  of  proving 
the  value  of  the  tenement,  and  in  order  to  obviate  more 
clearly  in  all  cases  the  inconvenience  and  expense  of 
such  an  enquiry,  the  stat.  6  G.  4..c.  57.  was  passed.  It 
recites  that  doubts  had  been  entertained  whether  the 
stat.  B9  G.S^.c.  50.  had  been  efiectual  for  the  purpose 

of 
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of  altering  the  law  in  respect  of  proving  the  annual  value        1881. 
of  tenements  rented ;  and  by  sect.  2.  enacts.  *^  that  no      ^   ^ 

^  '  ^  The  Kivc 

person  shall  acquire  a  setdement  in  any  parish  by  rea-        agamu 

The  Inhibit - 

son  of  settling  upon,  renting,  or  paying  parochial  rates        enu  of 
£)r  any  tenement,  unless  (inter  alia)  it  be  bon&  fide 
rented  by  such  person,  in  such  parish,  at  and  for  the 
sum  often  pounds  a  year  at  the  least  for  the  term  of  one 
whole  year,  and  the  rent  for  the  same  to  the  amount  of 
ten  pounds  actually  paid  for  the  term  of  one  whole  year 
at  the  least;''  and  then  it  concludes  with  a  proviso, 
'^  that  it  shall  not  be  necessary  to  prove  the  actual  value 
of  such  tenement,  any  thing  in  any  act  or  acts,  or  any 
construction  or  implication  from  any  act  or  acts,  or  any 
usage  or  custom  to  the  contrary  notwithstanding/'    The 
very  object  of  the  statute,  therefore,  was  to  prevent  the 
litigation  which  arose  from  an  inquiry  into  the  value  of 
the  tenements,  either  in  the  case  of  renting  or  rating. 
The  question  of  settlement  is  made  to  depend  on  the 
simple  fact  of  renting.    Now  here,  the  party  did  not 
rent  a  tenement  in  the  parish  oiNeaoton  for  the  sum  of 
\QL  a  year,  but  a  tenement  partly  in  that  parish  and 
partly  in  another  for  a  larger  sum ;  he,  therefore,  did 
not  do  that  which,  by  the  stat.  6  G.  4.  c.  57.,  is  expressly 
made  necessary  to  the  gaining  of  a  settlement  {Parke  3. 
The  tenant  of  a  farm,  therefore,  for  which  a  rent  of 
SOOiL  or  400A  were  paid,  would  not  gain  a  setdement  if 
a  single  acre  were  situate  out  of  the  parish  in  which  he 
resides.]    That  is  an  extreme  case,  which  may  involve 
an  apparent  absurdity ;   but  it  is  not  of  so  much  im- 
portance whether  the  party  does  or  does  not  gain  a  set- 
tiement  in  a  particular  place,  as  that  the  question  should 
be  easily  and  cheaply  decided,  and  statutes  are  seldom 
made  with  a  view  to  meet  extreme  cases,  but  ad  ea  qusB 

frequentius 
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1831.  irequentius  accidunt  adaptantur,  nor  should  they  be  con- 
strued  with  reference  to  them.     One  extreme  case  may 

The  Kino 

agninst       be  answered  by  another.     Suppose  a  man  to  occupy  a 

The  Inhabit-  ,  .  ,  .,  ,  ,  . 

Ants  of  tenement  situate  in  as  nearly  as  possible  equal  portions 
in  two  parishes,  and  of  the  annual  value  of  19/.  195. 1 1|^» 
are  the  sessions  to  enquire  whether  the  portion  in  either 
is  of  the  annual  value  of  10/.  per  annum  ?  IParke  J. 
The  positive  value  is  not  material,  but  the  relative  value 
in  order  to  ascertain  what  rent  is  paid  for  each.]  It 
may  be  quite  as  difficult  and  expensive  to  ascertain  the 
relative  as  the  actual  value  of  the  two  portions. 

Alexander  contra.  The  statute  6  G.  4.  c.  57.  does 
not  require  that  the  whole  of  the  tenement  should  be  in 
the  same  parish.  The  statute  59  G.  3.  c.  50.  had  re- 
quired that  where  the  tenement  consisted  of  land,  the 
whole  of  it  should  be  in  the  same  parish  or  township  as 
the  house  wherein  the  person  hiring  such  land  should 
dwell  and  inhabit,  but  that  provision  is  omitted  in  the 
subsequent  statute.  It  must  be  taken,  therefore,  that 
that  provision  was  omitted  by  design,  Rex  v.  Great 
Bcntley  {a).  The  construction  attempted  to  be  put  on 
the  statute  in  support  of  the  order  of  sessions  would 
be  most  unreasonable.  A  person  might  take  a  house 
and  premises  and  pay  1000/.  a  year  rent  for  it,  and  if 
the  house  were  situate  in  one  parish  and  a  yard  in 
another,  he  could  gain  no  settlement  in  either.  Be- 
sides, the  statute  does  not  in  terms  prohibit  the  giving 
of  evidence  of  value,  but  only  renders  it  unnecessary ; 
in  a  case  where  the  whole  tenement  is  in  one  parish  it 
is  so.     Now  such  evidence  would  clearly  be  admissible 

(a)  10  B,  jr  c.  5?a 

for 
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for  the  purpose  of  shewing  that  the  tenement  was  not        18S1; 
bona  fide  hired  at  the  rent  stipulated  for.     Res  ▼.  Ash--         - 

ThcKufo 

foldrctan-  Thorpe  (a),  per  Parke  J.  agatnu 

^  ,  ,        The  Inhabit 

Cw\  adv.  vm.  ante  of 

PlCKUlOl^ 

Lord  Tenterden  C.J.  now  delivered  the  judgment 
of  the  Court,  and  after  stating  the  facts  of  the  cases 
proceeded  as  follows :  — 

It  was  contended  that  no  evidence  of  the  value  of  the 
tenement  could  be  received.     The  words  of  the  statute 
6  G.  4.  c.  57.  are  undoubtedly  very  strong.     The  pre- 
amble recites,  that  the  settlement  of  the  poor  had  been 
made  in  some  instances  to  depend  upon  the  annual 
value  of  tenements  which  tliey  may  have  rented,  or 
upon  the  annual  value  of  tenements  in  virtue  of  which 
they  have  paid  parochial  rates,  and  that  the  ascertain- 
ing such  value  in  such  respective  cases  had  given  rise 
to  very  expensive  litigation,  and  that  doubts  had  been 
entertained  whether  the  59  G.  3.  c.  50.  had  been  effect 
tual  for  the  purpose  of  altering  the  law  in  respect  of 
proving  the  annual  value  of  tenements  so  rented."  Then 
section  2.  enacts,  **  that  no  person  shall  acquire  a  set- 
tlement by  reason  of  settling  upon,  renting,  or  paying 
parochial  rates  for  any  tenement,  unless  it  shall  consist 
of  a  separate  and  distinct  dwelling-house  or  building,  or 
of  land,  or  of  both,  bona  fide  rented  by  such  person 
at  and  for  the  sum  of  10/.  a  year  at  the  least  for  the 
term   of  one  whole  year,  nor  unless  such  house,  or 
building,  or  land,  shall  be  occupied  under  such  yearly 
hiring,  and  the  rent  for  tlie  same  to  the  amount  of  10/. 
actually  paid  for  the  term  of  one  whole  year  at  the 

(a)  9  ^.  ^  C.  939. 

least** 
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llETSfil       least*'    Then  comes  the  proviso  that  it  shall  not  be 

_  neoessanr  to  prove  the  actual  valae  of  such  tenement* 

•gmnti       Now  it  is  said  that  as  evidence  of  the  entire  value  of 

n»  Inhabit-       •  «    i 

anti.>(^*  V  the'  tien^ment  as  contradistinguished  from  the  rent  was 
Bbtadmissdble,  and  no  distinction  is  taken  between  cases 
where  the  whole  tenement  is  situate  in  one  parish  and 
where  it  is  situate  in  several,  the  evidence  ought  not  to 

...1 X.  t , . ,  ,-<  have  been  received  in  this  case ;  and,  consequently,  that 

.•/',*/  'I.'  r.  .' 
♦  m'    ':im,-'j  '  I.'; 

"  '"  I' "" ' '/  tiiiit  iiTa  party  rented  land  in  two  parishes,  for  which  he 
paid  an  annual  rent  of  SOOL  or  400/^  and  one  acre  was 


no  settlement  was  gained  in  the  parish  o(  Newton.    The 
effect  of  that  would  be,  if  the  argument  were  to  prevul, 


1 ' . 'i,".t'. 

I.I     r>   1 .   in  one  parish  and  the  residue  in  the  other,  he  would  not 

n<    "  ij  ■  '     (•' 


jf?ain  a  setdement  in  either  parish.  We  think  the  legis- 
n .  ,!.  „/  lature  never  could  have  so  intended.  The  rent  stipu- 
lated to  be  paid  must  be  taken,  for  the  purposes  of  this 
case,  as  the  criterion  of  the  value  of  the  enure  premises; 
but  evidence  was  admissible  to  shew,  that  the  rent  pay- 
able in  respect  of  the  land  in  the  township  of  Newton 
amounted  to  10^;  that  is,  supposing  the  house  and  all 
the  land  to  be  of  the  value  of  202.,  it  was  a  question  for 
the  sessions,  to  consider  how  much  of  that  sum  was  paid 
in  respect  of  the  land  in  Newton.  The  amount  must 
depend  upon  the  relative  quantity  and  quality  of  the 
land  in  each  parish.  The  case  must  go  back  to  the 
'  sessions,  in  order  that  they,  taking  the  entire  value  of 
the  tenement  to  be  20/.,  (the  annual  rent,)  may  ascertain 
by  evidence  how  much  of  that  sum  was  paid  in  respect 
of  the  awelling-house  and  land  in  Newton, 

Case  sent  back  to  the  sessions. 


•Ill 
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1831. 


Beits,  Administrator  of  the  Estate  and  Effects  Tuetday, 
of  Albert  Edward  Haselar,  against  Kimp-    ^  ^^ 

TON. 

SCIRE  FACIAS  on  a  judgment     The  declaration  Theadminis- 
trator  of  a  htu* 

set  out  a  bond  given  by  the  defendant  to  one  Bichard  band  who  sur- 
Nicoll  and  Ann  then  his  wife,  conditioned  for  the  pay-  ^^  ^i^  ^jih! 
ment  of  a  certain  annuity  to  Ann  during  her  life  by  ^minuJJSJJjn 
half  yearly  payments.     It  then  averred  that  Richard  of  her  effects, 

•^         J    r  J  cannot  recorer 

NicoU  afterwards  died,  and  Ann  his  widow  married  one  ''•^  diotc^  in 

action.     For 

Abraham  Hudson  s  and  that  the  said  Abraham  and  Ann  that  purpose 

administration 

saed  the  defendant  for  arrears  of  the  annuity,  obtained  must  be  taken 
judgment  against  him  for  2000/.,  the  penalty  of  the  bond, 
and  recovered  the  arrears ;  that  afterwards,  in  the  life- 
time of  AbraJiam  Hudson^  there  issued  out  a  writ  of 
scire  facias  upon  the  said  judgment,  pursuant  to  the 
statute  (8  &  9  fF.  5.  c,  1 1.  s.  8.),  for  fresh  arrears  of  the 
annuity  which  were  thereupon  paid;  that  Abraham 
Hudson  afterwards  died,  and  the  said  Ann,  his  widow, 
intermarried  with  Albert  Edward  Haselar^  after  which 
there  issued  another  sci.  fa.  against  the  defendant  for 
further  arrears,  which  were  thereupon  also  paid.  The 
declaration  then  stated  the  issuing  of  another  sci.  fa.  for 
further  arrears  in  the  lifetime  of  Ann,  and  during  her 
marriage  with  Haselar^  which  were  also  paid,  but  it  did 
not  specify  in  whose  name  any  of  the  sci.  fas.  were  sued 
out;  it  then  averred  that  another  sum,  to  wit  125/., 
of  the  said  annuity,  being  afterwards  due  and  payable 
to  the  said  Albert  Edxvard  and  Ann^  the  said  Ann  died, 
leaving  the  said  Albert  Edward  her  surviving ;  that  the 
Vol.  II.  T  said 


KutnoK. 
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183  L  said  Albert  Edward  made  his  last  will  and  testament, 
'        thereby  appointing  an   executor,  and  died;    that  the 

cgidfui  executor  having  renounced,  letters  of  administration, 
with  the  will  annexed,  were  thereupon  granted  to  the 
plaintiff;  and  that  the  said  sum  of  125/*  was  still  due 
and  unpaid,  contrary  to  the  condition  of  the  said  writing 
obligatory,  for  which  cause  the  present  scire  facias  was 
sued  out.  To  this  there  was  a  general  demurrer.  The 
Court,  without  hearing  Campbell  in  support  of  the  de- 
murrer, called  upon 

fVhite  contr^.  The  ground  of  demurrer  is,  that  the 
plaintifi^  not  being  administrator  to  the  wife,  cannot 
have  a  scire  facias  to  enforce  payment  of  the  125/. 
which  became  due  by  virtue  of  the  bond  in  her  lifetime. 
{^LiUledale  J.  The  judgment  was  obtained  by  Abraham 
Hudson  and  Ann  his  wife ;  and  it  does  not  appear  that 
Haselar  ever  became  a  party  on  the  record  in  any  of 
the  subsequent  proceedings.]  After  her  marriage  with 
Haselar,  it  is  to  be  presumed  that  she  would  not  proceed 
in  her  own  name  mei*ely ;  he  mast  be  supposed  to  have 
joined.  {Parke  J.  That  is  not  to  be  taken  for  granted. 
Her  marriage  with  him  may  have  been  concealed.] 
The  point  which  this  demurrer  was  intended  to  raise  is, 
that  the  husband's  administrator  is  not  entitled  to  sue 
in  this  case,  inasmuch  as  the  125/.  were  not  reduced 
into  possession  during  the  wife's  lifetime.  But  this  is 
contrary  to  the  rule  as  stated  by  Mr.  Butler,  in  his 
note  on  Coke  upon  Littleton,  851  (a)»  He  there  says, 
^^  By  a  series  of  cases  it  is  now  settled  that  the  repre- 
sentative of  the  husband  is  entitled  as  much  to  this 
species  of  his  wife's  property,"  (choses  in  action  not 
reduced  into  possession  during  her  life)  **  as  to  any 

other; 


KumoM* 
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other;  that  the  right  of  administration  follows  the  right  18S1* 
of  the  estate,  and  ought,  in  case  of  the  husband's  death  _ 
after  the  wife,  to  be  granted  to  the  next  of  kin  of  the  JV'^ 
husband;"  and  to  this  latter  point  he  cites  Mr.  Har- 
gravels  Law  Tracts^  p.  475.  (note),  where  it  is  argued 
that  the  right  of  administering  follows  the  right  to  the 
estate.  In  Bacon  v.  Bryant  (a)  it  was  held,  *^  that  if  a 
son  dies  intestate,  or  a  wife,  the  husband  of  such  wifis^ 
and  the  &ther  of  such  son,  are  entitled  to  the  whole  of 
their  personal  estate,  and  to  administration ;  and  if  such 
husband  or  father  dies  before  administration  granted  to 
them,  yet  the  personal  estate  of  their  intestate  was  an 
interest  vested  in  them,  and  shall  be  part  of  their  per- 
sonal  estate,  and  administration  shall  be  granted  to  the 
representative  of  such  husband  or  father.  Squib  v. 
fVyn  (£),  Cart  v.  Rees  (c),  and  Elliot  v.  Collier  {d)  are 
authorities  to  shew  that  under  such  circumstances  the 
right  to  the  wife's  choses  in  action  is  considered  to 
have  vested  in  the  husband  as  next  of  kin  to  her  (ac- 
cording to  the  statute  29  Car.  2.  c.  S.  s.  25.),  although 
he  may  not  have  taken  out  administration,  and  to  be 
transmissible,  notwithstanding,  to  his  executor  or  ad- 
ministrator. And  it  appears  from  Cart  v.  ReeSf  and 
the  expressions  of  Lord  Hardwicke  in  Elliot  v.  Collier^ 
that  if,  in  such  a  case,  any  other  person  than  the  hus* 
band's  representative  takes  out  administration  to  the 
wife,  he  does  so  as  trustee  for  such  representative. 
IParke  J.  In  1  Boper^s  Law  of  Husband  and  Wife^ 
p.  205.  n.  (a),  2d  ed.,  it  is  said,  that  the  practice  of 
Doctors'  Commons  on  this  point  is  contrary  to  the 
opinion  given  by  Mr.  Hargrove  in  his  Law  Tracts.] 

(a)  11  Tm.  Abr,  Executors^  (K)  pi.  25.        (h)  1  P.  Wmu  378. 
(c)  IP.  Wm$.Z^U  (a)  1  WiU.  168. 
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183  !•  Lord  Tenterden  C.  J.     The  question  is,  not  wlio 

""         is  actually  entitled  to  the  property,  but  who  has  the 

againtt  right  to  sue  for  it  ?  Bearing  that  distinction  in  mind, 
it  will  be  found  that  all  the  cases  agree.  In  Squib  v. 
Wyn{a\  the  administratrix  of  the  husband  claimed 
closes  in  action  of  the  wife  whom  he  had  survived ;  but 
it  appears  that  administration  was  taken  out  not  only  to 
the  husband,  but  also  to  the  wife  de  bonis  non,  the  hus- 
band himself  having  previously  administered  in  part,  so 
that  in  any  view  of  the  case  his  administratrix  was  en- 
titled. And  in  Cart  v.  Rees  {b\  cited  at  the  close  of  the 
Lord  Chancellor's  judgment  in  the  same  case,  it  appears 
that  the  wife  having  died  possessed  of  choses  in  action, 
and  the  husband  having  also  died  without  taking  out 
administration  to  her,  the  wife's  next  of  kin  administered 
to  her^  and  in  so  doing  became  a  trustee  for  the  hus- 
band's representative.  And  where  it  is  laid  down  that 
the  right  of  administration  follows  the  right  to  the  pro- 
perty when  such  right  has  vested  in  the  husband,  that 
must  be  understood  to  mean  administration  to  the  wife. 
In  the  present  case  such  administration  has  not  been 
taken  out,  and  the  plaintiff,  therefore,  can  have  no  claim. 
It  stands  on  well-known  principles,  that  if  the  husband 
surviving  the  wife  does  not  in  his  lifetime  reduce  her 
choses  in  action  into  possession,  then,  although  in  equity 
those  claiming  under  him  are  entitled  to  them,  they 
must  be  recovered,  not  by  his  representatives,  but  the 
wife's,  and  they  will  take  the  property  as  trustees  for 
the  representatives  of  the  husband. 

LiTTLEDALE  J.    The  choses  in  action  of  the  deceased 
wife  can  only  be  claimed  by  a  person  administering  to 

(a)   I  P.  mnu  378.  {b)  1  P,  Wnu,  581. 

her 
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her  efiects.     I  think,  too»  that  it  is   a  great  question       1831. 
whether  a  sci.  fa.  could  be  maintained  on  the  statute       '^^ 

Detts 

S &, 9  fV. 3,  c.  ll.y  in  right  of  a  person  who  never  be-      jtgainst 
came  a  party  to  the  record.     But  at  all  events  this 
plaintiff,  by  his  own  shewing,  has  no  title. 

Parke  J.  I  think  that,  to  give  Haselar  an  interest 
in  the  judgment,  or  arrears  of  the  annuity,  there  should 
have  been  a  sci.  fa.,  making  him  a  party  to  the  record. 
It  does  not  appear  that  he  ever  became  so,  and  we  can- 
not intend  it.  With  respect  to  the  particular  arrears 
now  claimed,  it  is  an  established  rule,  that  choses  in 
action  of  a  wife  can  only  be  recovered  by  the  husband, 
after  her  death^  as  administrator  to  her.  The  cases 
cited  as  to  the  right  of  the  husband  and  his  representa- 
tives, apply  only  to  the  beneficial  interest;  and  Mr. 
Butlevj  in  the  note  referred  to,  pronouifces  on  the  right 
of  administration,  but  not  on  th^  form  in  which  it  is 
to  be  taken  out.  If,  therefore,  the  plaintiff  could  re- 
cover these  arrears  at  all,  he  must  do  so  as  adminis- 
trator to  the  wife. 


Patteson  J.  concurred. 


Judgment  for  the  defendant. 
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Right,  on  the  demise  of  William  Jefferys, 
and  Others,  against  Henry  Bucknell  and 
two  Others. 

^.having an     HPHIS  case  was   BTBXieA   during   the   last   term    by 

equiuble  fee  in     JL  &  O  J 

certain  land*,  Plait  for  the  plaintiiFs,  and  Preston  for  the  defend- 

mortgagcd  the  -^    t  t      m 

same  to  B.  by  ants,  before  Lord  Tenterden  C.  J.,  Littledale  J.,  Taun-^ 
lease.  The  re-  ton  J.,  and  Patteson  J.  The  facts  of  the  case,  the  argu- 
tharJrTwaf'le-  "lents  urged,  and  the  authorities  cited,  are  so  fully 
Sw'^wiiiw^to  ®^^  *"d  commented  on  in  the  judgment  pronounced 
the  premises      jjy  the  Court,  that  it  is  deemed  unnecessary  to  detail 

conreyed;  and      ^  -^  ^ 

the  releasor       them  here. 

covenanted, 

that  he  was  law-  Cur.  odv.  wU. 

fully  or  equU" 

ably  seisMl  in 

his  demesne  of       j^pj  Tenterden  C.  J.,  lU  the  course  of  this  term, 

and  in.  and 

otherwise  well    delivered  the  judgment  of  the  Court :  — 

entiUed  to  the  . 

same.    The  This  case  came  on  upon  a  motion  to  enter  a  nonsuit, 

subsequently  At  the  trial  before  the  Lord  Chief  Justice  Tindal^  at 
and^heaao^.  '  ^^  Summer  assizes  for  the  county  of  Kent  1830,  it  ap- 
vTiuabfe  ron-  Reared  that  the  action  was  brought  to  recover  two 
sideration  con-  houses  at  Brompton  in  the  parish  of  Chatham.    As  to 

veyed  the  same  -^  ' 

to  c.  Upon  one  the  learned  Judge  was  of  opinion,  that  the  ejectment 
brought  by  B.    would  not  lie  for  want  of  a  notice  to  quit     As  to  the 

against  C. : 

Held,  first, 
that  there  being  in  the  release  no  certain  and  precise  averment  of  any  seisin  in  A;  but 
>  only  a  recital  and  covenant  that  he  was  legally  or  equitabfy  entitled,  C,  was  not  thereby 
estopped  from  setting  up  the  legal  estate  acquired  by  him,  after  the  execution  of  the 
relea&e. 

Held,  Sdty,  that  the  release  did  not  operate  as  an  estoppel  by  Tirtue  of  the  words, 
**  granted,  bargained,  sold,  aliened,  remised,  released,'*  &c.  because  the  release  passed 
nothing  but  what  the  releasor  had  at  the  time,  and  A.  had  not  the  legal  title  in  the  pre- 
mises at  the  time  of  the  release. 

Held,  3dty,  that  this  case  did  not  fall  within  the  rule,  that  a  mortgagor  cannot  dispute 
the  title  of  his  mortgagee,  because  C.  claimed  as  a  purchaser  for  a  valuable  consideration 
without  notice,  a  legal  interest  which  was  not  in  A,  at  the  time  of  the  mortgage  to  B; 
A,  having  then  only  an  equitable  interest,  which  passed  to  J9.,  whose  tiUe  as  to  that  was 
not  disputed. 

Othcfr, 
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other,  there  was  a  verdict  for  the  lessors  of  the  plaintt£^  1881. 
subject  to  leave  to  enter  a  noAsuit.  The  facts  proved  — — 
were,  that  Thomas  Jarvis  the  elder,  having  contracted  on  the  demise  of 
to  purchase  the  premises,  was  let  into  possession  by  agnntt 
order  of  the  Court  of  Chancery  on  the  29th  oi  December 
1808  ;  and  being  let  into  possession,  but  never  having 
had  any  conveyance  executed  to  him,  he  afterwards,  on 
the  3d  of  October  1820,  devised  them  to  his  sop  and 
heir,  TTumuis  Jarois  the  younger.  Upon  his  father^s 
death  the  son  entered,  and  on  the  2 1st  of  January  1828, 
he  mortgaged  the  premises,  by  indentures  of  lease  and 
release,  to  the  lessors  of  the  plaintiff.  The  lease  and 
release  were  Jn  the  common  form,  excepting  that  in  the 
latter  there  was  a  recital  that  the  said  Thoma$  Jarvis  is 
l^lly  or  equitably  entitled  to  the  several  messuages  or 
dwelling-houses  conveyed,  and  in  the  covenant  for  title, 
the  releasor  covenanted  that  he  is  and  standeth  lawfully 
or  equitably^  rightfuUy,  absolutely,  and  solely  seised  in 
his  demesne  as  of  fee  of  and  in,  and  otherwise  well  en- 
titled to  the  said  several  messuages  or  dwelling-houses, 
&C.  On  the  1st  and  2d  of  April  1824,  indentures  of  lease 
and  release,  under  the  contract  of  sale  in  1808,  were  ex- 
ecuted  to  Thomas  Jarois  the  younger,  whereby  he  became 
seised  of  the  legal  estate  in  the  premises,  which  he  after- 
wards conveyed  by  mortgage,  for  a  valuable  consider- 
ation, to  the  defendant  Henry  BuckneU.  There  was  no 
proof  that  BuckneU  had  any  notice  of  the  prior  mort- 
gage, and  upon  his  mortgage  all  the  tide-deeds  were 
delivered  to  him.  In  this  action,  he  had  come  in  under 
the  common  rule,  and  defended  as  landlord ;  the  other 
defendants  were  the  tenants  in  possession. 

The  question  on  which  the  Court  took  time  to  consider 
was,  whether  the  defendant,  claiming  under  the  mort- 
gagor Thomas  Jarvis  the  younger,  could  set  up  as  a  de- 

T  4  fence 
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1831*       fence  against  the  lessors  of  the  plaintiff,  the  legal  estate 
acquired  by  him  since  their  mortgage.    And  it  has  been 

Right 

ontbederoifeof  argued  for  them  that  he,  as  representing  the  mortgagor 
ogainu  Thomas  Jarvisj  is  estopped  from  doing  so ;  and  for  this 
purpose,  Co,  LitL  352  a.y  lAtL  sect.  69d.|  and  the  cases 
otBenslei/y. Burdon{a\  Helpsv.  Hereford{b\  GoodtUkv. 
Morse{c\  Goodtitlew.  Bailey  {d\  Goodtitle  v.  Morgan  and 
Others  {e\  Doe  d,  Christmas  v.  Oliver  (^),  Trevivan  v. 
Lawrance{h\  and  Taylor  v.  Needham  (i)  were  dted.  Of 
these  cases  none  are  applicable  to  the  point  in  question, 
except  Goodtitle  ▼•  Morgan  and  Benstey  v.  Burdon  (of 
which  more  presently),  and  Helps  v.  Hereford  and  Doe  v. 
Oliver.  The  last  two  are  cases  of  estoppels,  arising  out 
of  fines  levied  before  any  interest  vested;  and  there  is  no 
doubt  that  a  fine  may  operate  by  way  of  estoppel,  but  the 
present  is  not  the  case  of  a  fine.  In  sect.  693.,  Littleton^ 
speaking  with  reference  to  the  doctrine  of  remitter,  says, 
^*  This  is  a  remitter  to  him,  if  such  taking  of  the  estate 
be  not  by  deed  indented^  or  by  matter  of  record,  which 
shall  conclude  or  estop  him ; "  and  in  Lord  Cokeys  com- 
mentary on  this  passage,  a  deed  indented  is  distinguished 
from  a  deed  poll  in  this  particular  of  remitter^  for  the  deed 
poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor,  but 
the  deed  indented  is  the  deed  of  both  parties,  and,  there- 
fore, as  well  the  taker  as  the  giver  is  concluded.  In  352  a. 
Lord  Coke  divides  estoppels  into  three  sorts,  the  second 
of  which  he  thus  defines;  '^  By  matter  in  writing,  as  by 
deed  indented^  by  making  of  an  acquittance  by  deed 
indented  or  deed  poll,  by  defeasance  by  deed  indented 
or  deed  poll."    And  there  are  many  other  authorities 

(n)  9  Sim.  ^S^  519.  (b)  2  B.  J,  242. 

(c)  5  T.  B.  Zes.  {(i)  Cowp.  597. 

(e)  1  r.  R.  155.  fg)  }0  B.^C,  181. 

(A)  1  Salk.  276.     2  Ld,  Rnym,  1048.  S.  C  {i)  2  Tauni.  278. 

to 
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to  shew  that  estoppel  may  be  by  any  iadentur^  pr.d^^       A^^* 
poll.     Bat  upon  this  rule  there  are  many  qualific^tiPMS 


,Rx9^ 

and  exceptions  engrafted.     It  is  a  rule,  that  an  estoppeL  op  ihe'ijsn^iM^tit 

should  be  certain  to  every  intent,  and,  therefore,  if  the        o^atW 

thing  be  not  precisely  and  direcdy  alleged,  or  b^  me;re     ' "'' '  '^ 

matter  of  supposal,  it  shall  not  be  an  estoppel;  nor>sl^l 

a  man  be  estopped  where  the  truth  appears  \>y  the  sai^ae 

instrument,  or  that  the  grantor  had  nothing  to  grapt^^^r 

only  a  possibility ;  Co.  Litt.  S52  &,  where  this  qase  *^is 

put;  **  An  impropriation  is  made  after  the  de^il^  9^!^^ 

incumbent,  to  a  bishop  and  his  successors.  .  T,He  bi^bpp, 

by  indenture,  demiseth  the  parsonage  for  ia)^,.yei^^ 

to  b^n   after    the   death    of  the  incumbent      T^e 

dean  and  chapter  oonfirmeth  it    The  incumbeot  ^e^. 

This  demise  shall  not  conclude,  for  that  it  qppear^^h 

that  he  had  nothing  in  the  impropriatiop  till  aft^r.Xhe 

death  of  the  incumbent."    This  passage  from  Co,  LittAs 

adopted  by  Ch.  B.  Comyns  in  his  Digest^  Estoppel  (£{;  2»}. 

Now  in  the  case  at  bar  the  very  truth,  that  tbe,moi|t- 

gagor,  Thonias  Jatvis  the  younger,  had  only  an  equitable 

interest,  is  partly  admitted ;  for  the  recital  states  in  t}ie 

alternative,  that  he  is  lawfully  or  equitably  entitled|.  i^d 

the  covenant  for  title  is  to   the  same  effect.     At  all 

events,  there  is  in  this  recital  a  want  of  that  certaintj.of 

all^ation  which   is  necessary  to  make  it  an  estoppfel. 

Lord  Holt  lays  it  down  in  Salter  v.  Kidley  (a),,  that;  ge* 

neral  recital  is  not  an  estoppel,  though  a  recital  of  a 

particular  fact  is.     And  upon  this  the  judgment  of  the 

Lord  Chancellor  in  the  recent  case  of  Bendey  v^.^W" 

don^  which   was   relied  upon  by  the  counsel  for.;t^e 

lessors  of  the  plaintiff,  proceeded.     The  deed  of  release 

in  that  case  recited,  that  Francis  Tweddle  the  younger 

was,  subject  to  his  father's  life  estate,  seised  or  possessed 

(a)  1  Show.  59. 

of, 
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1831.        of,  or  well  entitled  to^  the  lands  and  tenements  therein- 
*" after  mentioned  in  reversion  or  remainder ;  and  by  the 

RiONT 

<m  the  demise  of  deed  be  granted  and  released  this  remainder,  and  cove^ 
agamtt  nanted  that  he  was  seised  of  it  for  an  indefeasible  estate 
of  inheritance.  The  present  Master  of  the  Rolls,  then 
yioe-Chancellor,  by  whom  this  case  was  first  decided, 
according  to  the  report  in  2  Sim.  8f  Stu,  519.,  held, 
that  this  was  an  estoppel,  upon  the  general  ground  that 
it  was  a  deed  indented,  and  that  the  nature  of  the  con- 
veyance, namely,  lease  and  release,  made  no  difierence. 
The  Lord  Chancellor  confirmed  this  judgment  (a),  but 
put  it  on  thi^  solely,  that  it  was  an  allegation  of  a  parti- 
cular fact,  by  which  the  party  making  it  was  concluded. 
That  case,  therefore,  greatly  difiered  from  the  present, 
in  which  there  is  no  certain  precise  averment  in  the 
deed  of  release  of  any  seisin  in  T.  Jarvis  the  younger, 
but  a  recital  only,  that  he  was  legally  or  equitably  en- 
titled. We  think,  therefore,  that  this  recital  does  not 
operate  by  way  of  estoppeL 

We  are  of  opinion,  also,  that  tlie  release  whereby  71 
Jarvis  granted,  bargained,  sold,  aliened,  remised,  re- 
leased, &c.  the  premises,  does  not  by  mere  force  of  these 
words  amount  to  an  estoppel.  Littleton  lays  it  down, 
sect  446.,  that  **no  right  passeth  by  a  release,  but  the  right 
which  the  releasor  hath  at  the  time  of  the  release  made. 
For  if  there  be  father  and  son,  and  the  father  be  disseised, 
and  the  son  (living  bis  father)  releaseth  by  his  deed  to 
the  disseisor  all  the  right  which  he  hath,  or  may  have, 
in  the  same  tenements,  without  clause  of  warranty,  &c., 
and  after  the  father  dieth,  &c.  the  son  may  lawfully 
enter  upon  the  possesbion  of  the  disseisor."  To  the 
same  effect  is  WiveVs  case.  Hob.  45.,  and  Perk.  sect.  65.^ 

(a)  5  ItuttdVt  Ch.  Sep. 

that 
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that  where  a  son  and  heir  joins  in  a  gratU  in  the        183]. 
lifetime  of  his  father,  while  he  has  neither  possession        

RlQHT 

nor  right  in  the  matter  granted,  the  grant  is  utterlj  on  the  demise  of 
▼Old,  and  nothing  passes.  So  here,  if  the  release  pass  againu 
nothing  but  what  the  releasor  lawfully  had,  and  he 
had  no  legal  tide  in  the  premises  at  the  time  of  the  re- 
lease made,  those  who  claim  under  him  by  a  subsequent 
good  tide  are  at  liberty  to  shew  this ;  and  there  is  no 
implied  estoppel,  as  appears  from  the  authorities  just 
cited,  and  the  year  books  ^9Ed.S.  H,  15.,  ^5  Ass.5.f 
46  Ass,  6.,  and  Broolfs  construction  of  these  books  in  his 
Mr.  tit.  Estoppel^  pi.  146.  10  Vin.  Abr,j  Estoppel  (M). 

The  case  was  put  in  argument  on  another  ground  for 
the  lessors  of  the  plaintiff,  namely,  that  it  was  within 
the  common  rule  that  a  mortgagor  cannot  dispute  the 
tide  of  his  mortgagee.  Such  a  rule  without  reference 
to  the  technical  doctrine  of  estoppel,  undoubtedly  is  to 
be  met  with  as  laid  down  by  Lord  Holt^  in  Salkeld,  and 
has  been  often  recognised  in  modern  times.  But  we 
are  of  opinion  that  it  does  not  apply  to  the  present 
case.  Here,  the  defendant  Bucknell  claims,  as  a  pur- 
chaser for  a  valuable  considerable  without  nodce,  a  legal 
interest  which  was  not  in  T.  Jarvis  at  the  time  of  his 
mortgage  to  the  lessors  of  the  plaintiff,  and  T.  Jarvis 
had  then  an  equitable  interest  which  passed  to  them, 
and  which  is  not  questioned,  nor  sought  to  be  disturbed 
by  the  defence  which  Bucknell  sets  up.  This  case  much 
resembles  that  of  Goodtitle  v.  Morgan  {a)^  where  a 
second  mortgagee  without  notice,  who  got  in  the  legal 
tide,  by  taking  an  assignment,  from  a  trustee  and  the 
mortgagor,  of  an  outstanding  term  assigned  to  attend 
the  inheritance,  was  holden  entiUed  to  a  legal  preference 
against  the  first  mortgagee. 

(a)  1  r.  n.  75S. 

There, 
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I8SI.  There,  as  here,  it  might  be  said  that  he  was  bound 

by  the  same  conclusion  as  the  mortgagor,  and  should 

Right 

ontti.edemUepf  not  question  the  right  of  the  prior  mortgagee.     But  the 

T  *  V  V  |[  1^  ^a 

against  legal  title  prevailed  there,  and  so  we  think  it  ought 
here.  The  consequence  upon  the  whole  is,  the  rule 
for  entering  a  nonsuit  must  be  absolute. 

Rule  absolute. 


ji^&h  Long  against  Champiok. 

On  the  trial  of  n^HIS  was  an  action  by  the  assured  against  an  under- 

an  action  at  J^  ^ 

law,  a  copy  of  a  writer  on  a  policy  of  insurance  upon  a  ship.     At 

the  piiantiff''8  ^  ^^^  ^^^  before  Lord  Tenterden  C.  J.,  at  the  sittings  in 

£NTed to byUie  London  after  Hilary  term  1831,  the  defendant's  counsel 

anrwCTto'a bUl  ^ff*^**^^  ^°  evidence  a  copy  of  a  certain  letter  written  by 

in  Chanc«»y,  q^^  Wilkinson,  who  was  the  aisrent  of  the  plainti£P  in 

and  the  onginal  r>  r 

of  which  letter,  effecting  the  insurance,  in  order  to  shew,  that  at  the 

instead  of  being  ^  ^ 

filed  in  the  time  of  the  insurance  Wilkitison  had  material  information 

Master's  office, 

bad,  by  consent  respecting  the  ship  insured,  which  ought  to  have  been 

deposited  for  Communicated  to   the  underwriter.     Due  notice   had 

^e'pUimifrs  ^^T^  given  to  the  plaintiff  to  produce  the  original  letter. 

inl^e^Chance  '^^^  ^^^^  ^**  obtained  under  these  circumstances:  — 

imt,  is  admis.  ^  \yj\\  ]^  Chancery  had  been  filed  by  one  Hobson,  an 

nbie  in  eri- 

dence  on  the  underwriter,  on  another  policy  effected  on  the  same  ship 

partofUiede-  .  . 

fendant  at  law,  by  Wilkinson^  as  such  agent,  against  Long  and  fVilkin-' 

without  readine 

the  answer  in  •  Mon ;  they  put  in  answers,  and,  in  the  schedule  thereto, 


Chancery. 


referred  to  the  letter  of  Wilkinson  now  in  question.  Long 
residing  in  North  America^  the  original  letter  was  not 
produced  in  Chancery,  but,  to  save  time  and  expense, 
it  was  agreed  between  the  solicitors  of  Hobson  and  Long, 
that  an  original  letter  book  belonging  to  Wilkinson,  and 

con- 
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tontaining  a  copy  of  the  letter  in  question,  should  be 
inspected  at  the  oiBce  of  Lon^s  solicitor  on  behalf  of 
Hobsorif  upon  the  same  terms  as  if  the  original  letter  had 
been  deposited  in  the  Master's  office  and  there  inspected. 
An  inspection  was  accordingly  had,  on  behalf  of  Hob' 
softf  at  the  office  of  Lon^s  solicitor,  and  on  that  occasion 
the  copy  was  taken,  which  it  was  now  proposed  to  read. 
It  was  objected  that  this  letter,  being  in  effect  part 
of  the  answer  in  Chancery,  could  not  be  read  unless 
the  answer  were  put  in  also ;  but  Lord  Tenterden  C.  J. 
overruled  the  objection,  and  received  the  evidence  as 
offered.   A  verdict  having  been  found  for  the  defendant, 


1831. 

Long 
againU 

CHAMPlOlft 


jF.  Pottockf  on  a  former  day  in  this  term,  moved  for 
a  new  trial,  on  the  ground  that  the  letter  ought  not  to 
have  been  admitted  without  the  answer  in  Chancery. 
He  stated  that  this  question  had  never  before  been  dis« 
cussed  in  banc,  but  he  mentioned   a  case  which  oc- 
curred some  years  ago  at  Nisi  Prius  before  Lord  Teri' 
tfrden  C.  J.,   where   the  defendant   (having  given   the 
plaintiff  notice  to  produce  his  books)  offered  in  evidence 
a  copy  of  one  of  them,  and  it  turned  out,  on  cross-exa^ 
mination,  that  the  witness  had  obtained  an  inspection 
of  the  book  in  the  Master's  office,   where  it  was  de^ 
posited  by  an  order  of  the  Court  of  Chancery,  as  being 
xeferred  to  by  the  plaintiff  in  his  answer  to  a  bill,  and 
that  on  that  occasion  the  copy  was  made :  upon  which 
Lord  Tenterden  C.  J.  held,  that  this  was  the  same  as  if 
the  whole  book  were  appended  to  the  answer,  or  the 
answer  expanded  to  the  extent  of  the  book,  and  that 
advantage  could  not  be  taken  of  an  inspection  obtained 
through  a  conventional  and  economical  proceeding  be- 
tween the  parties  iti  the  Chancery  suit,  to  give  in  evi-" 

deuce 


CuAiirioK* 
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18SL        dence  a  part  of  the  answer  without  reading  the  whole. 
'        He  also  stated  his  recollection  of  other  cases  to  a  similar 
agaimi        effect  at  Guildhall  and  on  the  Northern  circuit. 

Cur,  adv.  xmU* 

Lord  Tenterden  C.J.  now  delivered  the  judgment  of 
the  Court  It  appears  to  us  that  there  was  no  sufficient 
ground  for  rejecting  this  evidence.  If  the  letter,  instead  of 
being  merely  handed  to  the  solicitor  of  one  of  the  parties 
for  the  inspection  of  the  other,  had  been  produced  in  the 
Court  of  Chancery,  and  filed  in  the  Master's  office,  and 
the  defendant  here  had  wished  to  ofier  it  as  evidence 
in  the  action  at  law,  it  would  have  been  for  the  Lord 
Chancellor  to  exercise  his  judgment  whether  or  not 
he  would  permit  it  to  be  so  made  use  of  without  the 
answer  to  which  it  related ;  or  if,  in  such  a  case,  the  letter 
had  been  produced  here  without  the  Lord  Chancellor's 
order,  tliis  Court  would  have  determined,  in  their  discre- 
tion, upon  its  admissibility.  But  in  this  case  the  let- 
ter was  not  regularly  before  the  Court  of  Chancery  in  the 
suit  there,  and  we  think  it  impossible,  under  the  circum- 
stances, that  this  Court  should  exercise  a  discretion  as  to 
admitting  or  rejecting  it.  The  case  does  not  coincide 
in  point  of  fact,  with  that  which  has  been  principally 
relied  on.  Whether  it  is  necessary  in  every  instance  to 
read  an  answer  in  Chancery  for  the  purpose  of  making 
any  documents  evidence  which  may  be  annexed  to  it^ 
we  do  not  now  decide.  I  should  at  present  think  it  a 
very  strong  proposition  to  say  that  the  answer  must  at  all 
events  be  read,  though  having  no  connection  with  the  case 
in  which  the  documents  are  produced.  But  here  at  least 
we  think  the  copy  in  question  was  admissible  without  the 
answer,  and  that  there  is  no  ground  for  the  rule- 
Rule  refused. 
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The  King  on  the  Prosecution  of  J.  Hubback  mdnesday, 
and  Others,  against  V^^  H.Thompkins,  R.  Ly-  -^p^^^tuu 
ALL  and  Others. 

^^HE  defendants  having  been  indicted  at  the  sessions  Rated  inhabit, 
for  the  borough  of  Berwick-'Upon'Tweed  for  a  riot,  JJho  were^pm/ 
amoved  the  indictmept  into  this  Court  by  certiorari.  ]^^^ 
They  were  tried  and  found  guilty  at  the  Northumbetiand  "^  ^•"^y  "^"* 
assizes  1880,  and  judgment  was  pronounced  in  the  fol-  meeting  called 

"      ^  *^  ^  for  the  purpose 

lowing  Michaelmas  term.     A  side  bar  rule  having  been  of  imposing  a 

^  .,  .11  cburch-ratef 

obtained  for  taxing  the  costs  to  be  paid  to  the  prose-  and  who  afWr- 
cutors  by  the  defendants ;  the  latter  obtained  a  rule  nisi  cuted  the 
for  discharging  that  rule  on  the  ground  that  the  prose-  panies^ieted 
cutors  were  not  parties  grieved  within  the  meaning  of  ^'^*,"n^of 
the  statute  She  W.^M.  c.U.  5.  S.  (a)     It  appeared  *!*?  **t*"/5 
by  affidavits  on  the  part  of  the  defendants,  that  the  cii.«.  3., 

and,  therefore, 

mayor,  bailifis,  and  burgesses  of  Berwick-upon-Tweed  entitled  to  cosu 

.on  conviction 

had   for   many  years  exercised   the  right  of  electmg  of  the  defend, 
churchwardens  of  the  parish,  and  that  the  defendants  moTaloftha 
Thompkins  and  Lyallj  together  with  two  others,  had  ^owif  *^'" 
been  so  elected  in  1829,  when  they  were  sworn  in  and 
executed  the  dudes  of  the  office,  and  that  they  were 
dected  again  in  1830,  and  sworn  in.     The  affidavits  in 

(a}  By  section  5.  of  the  5  &  6  W,  ^  M.  ell,  t.S.  it  is  enacted,  <<  that 
if  the  defendant  prosecuting  such  writs  of  certiorari  be  convicted  of  the 
offence  for  which  he  was  indicted,  then  the  Court  of  King's  Bench  shall 
give  reasonable  costs  to  the  prosecutor,  if  he  be  the  party  gritrved  or  in- 
jured, or  be  a  justice  of  the  peace,  mayor,  bailiff,  constable,  headborough, 
tithingnMB,  churchwarden,  or  overseer  of  the  poor,  or  any  other  civil 
officer,  who  shall  prosecute  upon  the  account  of  any  fact  committed  or 
done,  that  concerned  him  or  them  as  officer  or  officers  to  prosecute  or 
present ;  which  ooets  shall  be  taxed  according  to  the  course  of  the  said 
Cbvrt." 

answer 
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^831.       answer  to  the  present  rule  stated,  that  some  doabts 

«.  ■  having  arisen  as  to  the  right  claimed  by  the  corporation 

agaifut       of  Berwick  to  choose  churchwardens,  the  select  vestry 

Thomfkins. 

bad  taken  the  opinion  of  an  eminent  civilian,  who  ad- 
vised them  that  the  election  of  churchwardens  by  the 
corporation  would  not  be  recognized  in  a  court  of  law, 
and  that  the  right  was  in  the  minister  and  parishioners. 
That  notice  of  holding  a  meeting  of  the  inhabitants 
in  vestry  on  the  21st  of  January  1830  was  given  for 
the  purpose  of  choosing  churchwardens  of  the  parish, 
and  that  a  meeting  in  vestry  was  duly  held  on  that 
day,  at  which  the  prosecutors  were  elected  and  after- 
wards sworn  in.  That  they  (the  prosecutors)  on  the 
21st  of  February  gave  notice  that  a  meeting  of  the  in- 
habitants of  the  parish  would  be  held  on  the  25th  of 
February  for  the  purpose  of  imposing  a  church  rate ; 
that  on  that  day  such  a  meeting  was  held  in  the  vestry 
room,  and  that  at  that  meeting  the  riot  took  place,  in 
respect  of  which  the  defendants  were  proslecuted  and 
convicted.  The  prosecutors  attended  that  meeting,  not 
merely  as  churchwardens,  but  for  the  purpose  of  voting 
a^  rated  inhabitants.  The  rioters  disturbed,  protracted, 
aiid  impeded  the  meeting,  and  alarmed  the  prosecutors; 
and  during  the  riot,  two  of  Xhe  prosecutors,  Thompson 
and  Dickson^  were  violently  driven  and  pushed  about  by 
the  rioters,  who  blocked  up  the  entrance  to  the  vestry 
room  by  gathering  round  the  door  of  the  room  in  a 
dense  body  firmly  locked  together,  and  thereby  and  by 
means  of  the  riot,  forcibly  and  wilfully  hindered  three 
of  the  prosecutors,  viz.  Thompson^  Dickson^  and  NichoU 
son  from  entering  the  vestry  room,  which  they  had  a 
right  to  enter  as  rated  inhabitants  as  well  as  church- 
wardens, 
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wardens,  and  excluded  them  from  it  until  two  magis-       18Sh 
trates  dispersed  the  rioters ;  that  the  other  prosecutor,     ^  _ 
Hubbackf  havins  irot  into  the  vestry-room  and  voted,        against 
wished  to  return  home,  but  was  prevented  so  domg,  by 
the  rioters  having  surrounded  the  door  of  the  room,  and 
was  against  his  will  compelled  to  remain  in  the  room^ 
until  the  rioters  were  dispersed  by  the  magistrates. 


Ingham  and  Wightman  now  shewed  cause.  The  pro- 
secutors are  entitled  to  costs.  First,  as  churchwardens 
de  facto,  they  are  civil  officers  within  the  statute  5  & 
6  ^.  <$*  3f.  c.  1 1.  f.  3.  They  had  called  a  meeting  of 
the  inhabitants  in  vestry,  and  at  the  time  of  holding 
such  vestry  the  defendants  prevented  three  of  the  four 
prosecutors  from  going  in.  The  prosecutors,  therefore, 
virtute  officii,  were  entitled  to  their  costs  in  prosecuting 
the  defendants.  If  a  churchwarden  de  facto  makes  a 
rate  for  repairing  a  church,  it  will  bind  the  parishioners. 
Vin.  Abr.  Clmrchwardensy  (A  2.)  12.  Secondly,  the  pro- 
secutors are  parties  grieved;  because,  as  rated  inha- 
bitants, they  had  a  right  to  be  present  at  the  vestry, 
where  the  rate  was  made,  and  the  defendants  obstructed 
them  in  the  exercise  of  that  right.  An  individual  pa^ 
ri^hioner,  if  illegally  obstructed  in  coming  to  the  vestry, 
may  maintain  an  action  for  the  injury  to  his  particular 
right  The  statute  5  8t  6  W.SfM.c.W.  s.S.  ought  to 
be  liberally  expounded.     The  King  v.  Incledon  [a). 

CresstceU  and  Alexander  contra.  Here  the  prose* 
cutors  were  not  churchwardens  de  facto,  because  they 
were  chosen  while  other  persons,  regularly  appointed, 
filled  the  office.  The  defendants  Thomkins  and  Lyall 
and  two  others  were  appointed  at  Easter^  and  continued 

(a)  I  M.  4:3.268. 

Vol.  IL  U  till 
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1831*       tiUJanuatyf  when  these  persons  were  appointed,  who 
are  neither  churchwardens  de  facto  nor  de  jiire» 

Toe  KiMV 

agairui  In  order  to  constitute  the  prosecutors  parties  grieved 

XiioitnExifiu 

within  the  meaning  of  the  act  of  parliament,  it  is  not 
sufficient  that  a  public  offence  has  been  committed,  but 
there  must  be  some  special  and  peculiar  injury  arising 
to  the  prosecutors  from  the  riot  besides  that  which  af- 
fects all  the  king^s  subjects  as  well  as  them.  Rex  v.  Taun^ 
tan  Si.  Mary  (a).  The  statute  SScSW.^M.c.  11.  s.  S. 
was  intended  either  to  protect  public  officers,  or  indivi- 
duals prosecuting  for  injuries  done  to  themselves :  here 
all  who  attended  the  vestry,  and  all  who  might  attempt 
or  wish  to  do  so,  but  were  prevented  by  the  conduct  of 
the  defendants,  were  aggrieved  as  well  as  the  prose- 
cutors. 

Lord  Tenterben  C.  J.  I  think  that,  although  the 
prosecutors  were  not  properly  civil  officers,  they  were 
parties  grieved  within  the  meaning  of  the  act  of  par- 
liamenL  It  appears,  that  the  parishioners  being  about 
to  assemble  peaceably  in  the  vestry-room  for  the  pur- 
pose of  imposing  a  church-rate,  the  defendants  and 
others  committed  the  riot,  and  thereby  impeded  the 
business  of  the  meeting ;  and  that  two  of  the  prose- 
cutors were  violently  pushed  about  by  the  rioters,  who 
blocked  up  the  entrance  to  the  vestry-room,  and  thereby 
forcibly  hindered  them  and  a  third  prosecutor  from 
entering  the  vestry-room,  which  they  had  a  right  to  enter 
as  rated  inhabitants,  and  so  kept  them  excluded  until 
two  magistrates  dispersed  the  rioters ;  that  the  other 
prosecutor,  Hubback^  having  got  into  the  vestry-room 
and  voted,  wished  to  return  home^  but  was  prevented 

by 
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by  the  rioters  bftving  surrounded  the  door  of  the  room, 
and  was  against  his  will  compelled  to  remain  in  the  room 
until  the  dispersion  of  the  rioters.  I  think  that  the 
parties  who  suffered  under  this  annoyance  and  obstruc- 
tion, in  going  to  and  returning  from  the  vestry,  were 
parties  grieved  within  the  meaning  of  the  act  of  parlia- 
ment 


291 
18SL 

The  KiNQ 

againd 
Thom»ixi« 


LiTTLEDALE  J.  Concurred. 

Parke  J.     If  any  persons  were  parties  grieved  by 
this  riot,  these  prosecutors  were  so. 

Patteson  J.     Those  who  went  to  attend  the  meet- 
ing at  least  were  parties  grieved  by  the  riot 

Rule  discharged. 


Heath  against  Sansom  and  Evans. 


Wednetday^ 
AprU  27tli. 


A  SSUMPSIT  by  the  plaintiff  as  indorsee  against  s.  being  in. 

jl\^  debted  to -a 

the   defendants  as  makers  of  a  promissory  note,  firm  in  which 
Plea,  by  the  defendant  Evans,  the  general  issue.  Sansom  g^ve  a  note  in' 
suffered  judgment  by  default     At  the  trial  beford  Lord  .noih^firm  to 
TetUerden  C.  J.,  at  the  sittings  in  Middlesex  after  Easter  "^^^^^^^ 
term    18S0,   the  following   facts  appeared:  —  In   Jtdy  ^^'^^'^l^^^l^* 
1829,  when  the  note  in  question  was  drawn,  Sansom  and  The  payees  in. 

duned  it  oyer, 

Evans  were,  and  had  for  a  short  time  been,  partners  in  and  the  indorsee 
some   alum  works   at  Brtstoly   which  they  carried   on  who  appeared 

to  be  maicert : 
Held,  that  this  note  was  made  in  fraud  of  S,  's  partner  in  the  second  fima.  and  could  not  be 
enforced  against  him  by  the  payees,  and  that,  at  least  under  these  circumstances  of  sus- 
picion, the  indorsee  could  not  recover  without  proving  that  he  took  the  note  for  value, 
though  no  notice  had  been  given  him  to  prove  the  consideration : 

Held  also,  Parke  J.  dissentiente,  tliat  in  all  cases,  where,  from  defect  of  consideration,  the 
origijMl  payees  cannot  recover  on  the  note  or  bill,  the  indorsee,  to  maintain  an  action 
against  the  maker  or  acceptor,  mast  prove  consideration  given  by  himself  or  a  priori  ndorsee, 
thoogh  be  may  have  bad  no  notice  that  such  proof  will  be  called  for. 

U  2  under 


Sansox. 
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1881.       under  the  style  and   firm  of  Philip  Sansom  and  Co. 
*"""'       Durinir  the  same  period,  and  for  some  years  before, 
agtintt       Satisom  had  been  a  partner  in  the  Droitwich  Patent  Salt 
Company,  a  firm  composed  of  several  persons  carrying 
on  the  salt  trade  at  Bristol  and  other  places.    Sansom 
had  been  authorized  to  act  and  receive  monies  on  behalf 
of  the  company,  as  their  agent;  but  in  Jufie  1829,  and 
from  that  time  forth,  he  was  no  longer  permitted  to  do 
so.     He  was  still  a  partner,  however,  when  this  action 
was  brought.     In  Jtdi/  1829,  one  of  the  auditors  of  the 
Droitwich  Salt  Company  called  upon  Sansom  for  the  sum 
of  300/.  which  he  owed  the  firm,  and  he,  to  answer  this 
demand,  gave  the  note,  on  which  the  present  action  was 
brought,  for  SIO/.,  bearing  date  July  1.  1829,  signed 
Philip  Sansom  and  Co.,  payable  to  the  Droitwich  Patent 
Salt  Company,  or  order,  two  months  after  date,  value 
received,   at  the  alum   works.  Bridewell  Lane.     This 
note  the  company  indorsed  to  the  plaintiff.     The  alum 
works  were  closed,  and  the  partnership  in  them  dissolved, 
in  August  1829.     It  did  not  appear  that  any  thing  had 
been  due  from  this  concern  to  the  Droitwich  Company, 
nor  was  it  shewn  that  the  note  had  been  indorsed  for  any 
valuable  consideration :  but  no  notice  had  been  given 
to  the  plaintiff  to  prove  the  consideration  for  the  in- 
dorsement.     The  Droitwich  Company  was  solvent  at 
the  time  when  this  action  was  brought     These  facts  were 
proved  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses.    It  was  contended,  on  l^ebalf  of  the  defendant 
EvanSf  that  this  note,  made  in  the  names  of  Sansom  and 
Co.,  appeare'd  to  have  been  given  by  Sansom  for  his  own 
private  debt ;  that  this  was  a  fraud  within  the  cognizance 
of  the  Droitwich  Company,  inasmuch  as  the  knowledge  of 
Sansom,  their  partner,  was  their  knowledge;  and  that, 
under  these  circumstances,   the  indorsee,  not  having 

proved 
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proved  any  valuable  consideration  given  by  bim  for  the       1831* 

indorsement,  had  no  right  to  recover.     On  the  other 

side,  it  was  contended,  that  in  the  absence  of  notice  to       ngmnst 

prove  the  consideration,  this  defence  was  inadmissible. 

A  verdict  was  found  for  the  plaintiff,  but  leave  given  to 

move  to  enter  a  nonsuit;  and  a  rule  nisi  having  been 

obtained  accordingly. 

Sir  James  Scarlett  and  Ho^ins  now  shewed  cause. 
Before  the  plaintiff  was  called  upon  to  prove  consider- 
ation, it  was  incumbent  on  the  other  party  to  make  out 
some  case  of  fraud  or  misconduct  in  obtaining  the  note, 
sufficient  to  require  that  answer.  It  is  not  to  be  pre- 
sumed on  the  facts  stated  at  the  trial,  that  the  note  was 
not  given  for  money  really  due  from  Philip  Sansom 
and  Co.  to  the  Droitwick  Company ;  on  the  contrary,  it 
is  consistent  with  the  evidence  that  Sansom  may  have 
used  the  company's  money  in  making  payments  at  the 
alum  works.  And  assuming  that  there  was  a  debt 
between  the  Droitwich  Company  and  Sansom  and  Co., 
the  argument  that  Sansom^s  knowledge,  as  to  the  par- 
ticular occasion  on  which  the  note  was  given,  was  the 
knowledge  of  the  company,  becomes  merely  a  technical 
objecUon,  and  ought  not  to  prevail  against  the  claim  of 
the  plaintiff,  who  must,  prim£l  facie,  be  considered  an 
indorsee  for  value.  At  any  rate,  where  a  defence  is 
contemplated  on  the  ground  of  fraud  in  obtaining  the 
note,  the  plaintiff  ought  to  have  notice  to  prove  the 
consideration,  Paterson  v.  Hardacre  (a).  ILiilledale  J. 
That  rule  prevailed  many  years  ago,  but  the  practice  is 
otherwise  now.] 

{a)  4  Taunt,  114. 

U  S  Bompas 


fiAXSOX. 
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1831.  Bomjpas  Serjt  and  Ball  contii.     Even  if  the  practice 

T"  were  still  as  it  is  laid  down  in  Patersan  v.  Hardacrej 

HXATH 

againtt        this  is  not  a  case  where  notice  wonld  be  necessary ;  for 
the  defect  in  the  company's  title  on  the  note  appears  by 
the  plaintiff's  own  evidence.    It  passed  as  undisputed  at 
the  trial  that  the  note  was  given  by  Sansom  for  a  debt  of 
his  own ;  and  where  a  note  is  given,  or  bill  accepted,  by  a 
partner  under  such  circumstances,  with  the  knowledge  of 
the  payee  or  drawer,  such  note  or  bill  is  fraudulent  and 
void  as  against  the  other  partner,  Wells  v.  Masterman  (a), 
Shirreff  v.  Wtlk$[b);   the  payee  or  drawer  could  not 
recover  upon  it,  nor  can  an  indorsee,  without  shewing 
that  he  gave  a  valuable  consideration.     In  Duncan  v. 
Scott  (c),  where  it  appeared  on  the  plaintiff's  case  that 
the  bill  on  which   the  action  was  brought  had  been 
given  under  duress,  Lord  EUenborough  held  that  it  lay 
on  the  .plaintiff,  who  sued  as  indorsee,  to  give  some 
proof  of  consideration ;  and,  failing  to  do  so,  he  was 
nonsuited.     Bees  v.  7%^  Marquis  ofHeadfort  (where  the 
bill  was  obtained  by  fraud)  was  a  similar  decision  (cQ. 
In  Grant  v.  Hawkes  {e\  Lord  EUenborough  said,  '^  An 
indorsee  may  recover  on  a  bill  against  partners  in  a 
concern,  though  the  drawing  or  accepting  were  con- 
trary  to  agreement  between  them,  and  by  one  of  the 
partners  in  fraud  of  the  rest ;  but  then  the  indorsee  must 
shew  that  he  gave  value,**    In  Thomas  v.  Nercton  (g) 
Lord   Tenterden  says,  *^  If  the  defendant  shews  that 
there  was  originally  no  consideration  for  tiie  bill,  that 
throws  it  on  the  plaintiff"  (the  indorsee)  ^^  to  shew  that 
lie  gave  value  for  it,"  or  that  value  was  given  by  the 

(a)  8  Etp.  N.  P.  C.  731.  (6)  1  EoMi,  46. 

(c)  1  Camjfb,  100.  {d)  S  Campb,  574. 

{€)  ChUty  on  BitUt  4S.  n.  (1  j,  5th  ediU         ($)  2  Carr.  c^-  P.  606. 

previous 


Sahsou, 


IN  THE  First  Year  of  WILLIAM  IV.  295 

previous  indorser.     The  same  rule  has  prevailed  in  the        1881. 
case  of  bills  which  have  been  stolen  or  lost.     In  Oitt  Vi       "^ 

HiATR 

Cubiti  (a),  where  a  stolen  bill  had  come  to  the  hands  of  ngaina 
a  broker,  who  discounted  it  and  then  sued  the  acceptor, 
it  was  held  to  be  incumbent  on  the  plaintiff  to  shew,  not 
only  that  he  gave  good  consideration,  but  that  he  took 
the  bill  bona  fide.  In  the  present  case,  a  suspicion  is 
thrown  upon  the  indorsee,  not  only  by  the  original 
fraud  in  the  making  of  the  note,  but  also  by  the  clrcum^ 
stance  of  his  suing  the  makers  rather  than  the  indorsers, 
who  were  a  well-known  and  solvent  partnerahip. 

Lord  Tenterden  C.  J.  It  is  clear  on  the  fiicts  of 
the  case,  that  this  note  was  given  in  consideration  of 
money  due  from  Sansom  alone  to  the  Droitwick  Salt 
Company,  in  which  he  himself  was  a  partner ;  and  we 
are  all  agreed  that  the  company  could  not  have  main- 
tained an  action  against  Eoans*  This  is  an  action  by 
the  company's  indorsee,  that  party  having  elected  to  sue 
the  makers  of  the  note,  instead  of  the  Droitwkh  Ck>m- 
pony,  from  whom  he  received  it,  who  are  solvent,  and 
of  whom  one  at  least,  the  indorser,  must  be  known  to 
the  plaintiff.  The  question  then  is,  whether,  in  order 
to  succeed  in  this  action  against  the  defendant  Evans^ 
he  was  bound,  under  the  circumstances  of  the  case,  to 
prove  a  consideration  for  the  indorsement  According 
to  the  more  recent  practice,  I  think  it  was  incumbent  on 
him  to  do  so :  and  this  is  a  stronger  case  than  the  ordi- 
nary  one,  in  which  indorsees  have  been  put  to  prove 
value  given  by  reason  of  the  circumstances  under  which 
an  acceptance  or  note  was  obtained,  because  here  the 

(a)  SB.^C.  iG6 

IT  4  indorsee 
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•W^^^W^l^W^* 


v:    VII 

IMl*        indoreee  chooses  to  bring  his  action  againsj;  makers^  who 
„   ^         iireiuhkiiowQ  to  him.  mther  than  sue  the  indorseos, 

fHUfH 

c^^Tf        whom  he  knows,  and  from  wh^ni  he  took  the  note. 
The  rule  for  a  new  trial  must  be  absolute* 

1  iLifmjiSDALE  J»  I  am  of  opinion  ihttt  iha(Dnoiimch 
'CompaDy  cQiild  not  have  reooverod  on  thisi  note,  and 

.-.consequently  that  the  present  plaintiff,  cannot.  vIC  has 

ibeen.  frequently  held  that  where  anote  or  ac^eptance./of 

j9i  bill  has  been  obtained  by  frauds  loss  OniX  pf  tbepwnerfs 
.>faimds,  QP  ducess,  the  iijidors^  is  bouiKl  jto  ^sbew  that 
:^ke  igave  value,  and  in  some  iastanpe^  ef^n  that ,  he 

.  became \  holder  boaft.fide,  and  not  i  under  (Gircl|m^^ces 
y4f: suspicion.'   It  may  be  laifl  d^wn  as  a  general  rm^e, 

•that  if  the  jQote  or  acceptance .  were  taken  under  su^h 
^.idrcumiStancto  that  the  indoraen himself  cot^lduotrecoy^, 
ii.tbe  .indpvsee  n^ust  prove  that  he  becamQi^  fofr^^l^aod 
},iConsidfiiation,  though  no  notices  >be  given  bim  t^  produce 
I J  ^Uioh/.  evidence.  {  Thene  is'  n0  more  •  bandsbip  4^  ,  the 
nxieoes^ity  of  proving  consideration  here  than  in  ordi- 

{diuiffy  options  on  :simple  contract, -^where  ihe  plain^ff  <nust 
jib0)[)repar^d  to  shew  a  cpnaideration  if  necessa]i7,..th<]iugh 
(^U|v|he  great  majority  of:  instances  no  such  necessity 
.(Wscis.  lit  may  be  said  that  the  rule  nowJaid  doiva  is 
I  iDconvenieot,  as  restraining  the  n^otiab^ity  of  notes 
ft  and  bills;  but  this  is  fully  counterbalaikced.by  the  in- 
J I  copyeoi^nc^  which  would  tanse, on  the  other  .hiiiiHJ,Jf  a 
)«. painty  who.  cpul^,  dot  .^imself  $ue  on.  a;Qo(fi  oraccjspt* 
.fiUnce,  flo^ldipNiUi  it^ into. the  hands. pf, a  ^ird  ppr^ion,  and 
oi  in,  consequence. 0(  such; .transfer,  the  juioof  of  value  given 
t^.ilhouJd  be^diapeosed.  with. .  The  present  case  is  stronger 
than  the  ordinary  one,  of  a  bill  accepted  for  accom- 
modation, because  here  some  little  suspicion  arises  from 

the 


IN  THE  FiBST  Year  of  WILLIAM  IV.  297 

the  note  being  indorsed  over  by  the  Droitmich  Company^  18S1* 

and  the  action  then  brought  against  the  maker.    I  think,  ' 

therefore,  the  rule  ought  to  be  absolute.  agamu 


Parke  J.    I  am  of  the  same  opinion  on  the  special 
circamstances  of  this  case;  but  I  have  always  under- 
stood that  an  indorsement  must  be  taken,  prim&  facie, 
to  have  been  given  for  value,  and  that  the  proof,  at 
least  of  drcumstances  tending  to  throw  suspicion  on  such 
indorsement,  lies  on  the  party  disputing  its  validity  before 
the  indorsee  can  be  called  upon  to  prove  that  he  gave 
valiie  for  the  bill.     This  doctrine  appears  to  me  to  be 
correctly  laid  down  by  Eyre  C.  J.  in  CoUins  v.  Martin  (a)« 
When  the  note  or  acceptance  has  been  obtained  by 
felony,  by  fraud,  or  by  duress,  it  has  been  usual  to  re* 
quire  proof  of  valuable  consideration  on  the  part  of  the 
indorsee ;  and  I  do  not  dispute  the  propriety  of  that 
usage,  as  any  one  of  those  facts  raises  some  suspicion  of 
the  title  of  the  holder.     But  I  am  by  no  means  satisfied 
that  the  same  rule  can  be  applied  to  all  cases  where  an 
acceptance  or  note  has  been  given  without  consideration. 
I  think  this  is  a  very  important  question.     It  is  difficult 
to  reconcile  the  recent  practice  (for  it  is  only  recent) 
with  principle;  for  the  simple  &ct  of  want  of  con- 
sideration between  the  acceptor  and  drawer,  or  maker 
and  payee,  affords  no  inference  that  the  holder  received 
the  bill  or  note  mali  fide,  or  without  consideration.     It 
is,  besides,  a  practice  likely  to  produce  great  inci'ease  of 
expense,  as,  in  every  instance,  a  plaintiff,  who  is  in- 
dorsee, can  hardly  be  safe,  without  being  prepared  to 
prove,  as  to  some  one  at  least  of  the  indorsements,  that 

(a)  1  i?.^P.M8. 

value 
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1851.       value  was  given  for  it;  and  this  inconvenience  may  oot- 

weigh  that  of  casting  upon  the  defendant  the  burden  of 

H'dnti       makinff  out  a  case  of  suspicion  aiminst  the  indorsee 

SAiiaoM.  ®  ... 

before  proof  of  consideration  can  be  required  from  him. 
But  it  is  sufficient  for  the  decision  of  this  case  to  say, 
that  its  drcumstanoes  were  in  themselves  such  as  called 
upon  the  plaintiff  to  prove  that  value  was  given  for  the 
indorsement:  for  the  Droiimch  Company  could  not 
have  sued  the  defendant  Eoans  on  this  note ;  it  must  be 
taken  to  have  been  given  to  them  by  Sansom  in  fraud  of 
Evans  /  and  when  we  find  the  plaintiff  suing  him,  instead 
of  the  Droitwich  Company,  who  are  solvent,  it  is  impos- 
sible not  to  suspect  that  the  note  has  been  indorsed  to 
the  plaintiflb  to  enable  them  to  sue  JSoaM^,  and  not  bona 
fide  for  a  valuable  consideration.  This  creates  a  sus- 
picion which  the  plaintiff  ought  to  clear  up;  and  on 
that  ground  I  am  of  opinion  that  a  nonsuit  should  be 
entered. 

Patteson  J.  As  at  present  advised,  I  think  the 
general  rule  of  practice  on  this  subject  has  been  cor- 
rectly stated,  and  that  where  a  note  or  acceptance  has 
been  given  under  such  circumstances  that  the  original 
payee  could  not  recover  on  it,  the  indorsee  may  fairly 
be  called  upon  to  shew  how  it  came  to  his  hands,  and  is 
not  entitled  to  a  previous  notice.  And,  therefore,  inde- 
pendently of  the  circumstances  of  suspicion  in  this  case^ 
I  should  think,  upon  the  point  of  practice  alone^  this 
rule  ought  to  be  made  absolute. 

Rule  absolute. 
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1881. 


The  Kino  asaimt  Neville.  Tkundm,. 

April  S8th, 


•o 


'^FHE  conTiction  in  this  cose  having  been  affirmed  in  ^®  •*?*"'* 
Michaelmas  term,  1830  la\  a  levari  facias  was  issued  <•  ^«  impoMi  a 

^  penalty  of  502. 

to  levy  the  sum  of  50^,  and  a  return  made  in  Hilary  for  acUog  any 

enteitainmrat 

term,  1831,  of  nulla  bona.     In  this  term  a  rule  nisi  was  of  the  ^tage 
obtained  for  a  ca.  sa.  against  the  defendant,  or  for  a  pro-  and  it  is  by     ' 
cedendo,  directed  to  the  keepers  of  the  peace  and  justices  ff^at'the*'^^^^^ 
of  the  county  o{  Lancaster^  to  carry  back  the  record  of  J^o'JS^SJ?* 
conviction  of  the  defendant  in  this  prosecution,  and  the  f"«™"y  "^7 

^  before  two 

order  of  sessions  affirming  the  same,  and  commanding  justicei,  to  be 

^  levied  by  dis- 

tbe  justices  to  enter  continuances  upon  the  appeal  of  the  trees  and  sale; 

and  that  for 

defendant  against  the  record  of  conviction  from  session  wantofasuf- 

•  m  I  «  •  •         ficientdlstresBk 

to  session,  and  to  proceed  to  award  execution  against  the  offender 
the  defendant  thereon.  miSldlJ^in 

Ibrany  time  not 
exceeding  liz 

Courtenaij  now  shewed  cause.    There  is  no  precedent  nw>nth^  there 

'^  "^  to  remain  with- 

for  the  issuing  of  a  ca.  sa.  out  of  this  court  to  enforce  a  out  bail  or 

mainpriie ; '* 

conviction  made  by  justices.     The  judgment  of  affirm-  and  then  an 

ance  can  only  be  enforced  in  this  court  by  levari  or  fieri  to  the  quarter 

fiicias.    Bex  v.  PuUen  (b).     In  Bex  v.  Bogers  (c)  there  is  conTkdon  by 

a  dictum,  that  in  default  of  goods  a  ca.  sa.  may  issue ;  undi-^thir^ 


tute,  having 
been  affirmed  on  appeal,  was»  together  with  the  order  of  sessions,  removed  into  this  Court 
by  certiorari,  and  confirmed.  A  levari  facias  issued  out  of  this  Court  for  the  penalty,  and 
there  was  a  return  of  nulla  bona.  This  Court  not  having  authority  to  exercise  the  discretion 
given  by  the  statute  to  the  justices,  as  to  the  term  of  imprisonment,  granted  a  procedendo 
to  carry  back  to  the  sessions  the  record  of  conviction,  and  the  order  of  sessions,  and  com- 
manding the  justices  to  enter  continuances  upon  the  appeal  from  session  to  session,  and 
piuoeed  to  award  execution. 

(a)  1  B.  i  AdoL  489.  (b)  1  Saik,  369.  (c)  IM. 

but 


;g9  ,   ]Cf  gE?  IN  EASTER  TERM 

l^j,        but, in  Rex  v.  Speed  {a),  Holt  C.  J.  said,  that  if  a  con- 
■        viction  was  affirmed  in  this  Court,   the  Court  might 
^mdriW        aw^rd  a  leyari  facias ;  but  if  the  defendant  had  no  goods, 
.3j  11/57?      j^g  n^de  a  question  if  they  could  imprison  him.     A  ca. 
sa.  is  not  in  the  nature  of  a  commitment  in  execution  of 
a  penal  judgment.     The  object  is  to  enforce  the  pay- 
ment of  a  de^t^    Here,  if  the  defendant  had  not  means 
"11'       i 

to  p^v  the  penalty,  it  might  operate  as  a  perpetual  im- 
prisonment 3ut  the  Stat.  10  G.  2.  c.  28.  only  gives 
authority  to  ^he  justices,  for  want  of  a  sufficient  distress, 
to  con^mit  the  offender  to  prison  for  any  time  not  ex« 
cee^ing  six  months.  The  justices  may,  therefore,  exer- 
cise a  discretion  as   to   the  period  of  imprisonment, 

which  this  Court  cannot.     The  party  convicted  ought 

■  •  •  .     • 

nof  to  be  put  ,in  a  worse  situation  by  reason  of  the 
record  having  been  removed  into  this  court  than  he 
would  have  been  in  in  the  court  below,  and  that  would 
be  the  case  if  a  ca.  sa.  were  to  issue.  Then,  as  to  the 
prpcedendo,  it  is  a  general  rule,  that  if  a  record  be  filed 
in  the  King's  Bench  upon  a  certiorari,  it  never  can  be 
s^nt  back  or  remanded;  per  Holi  C.  J.  Fazakerley  v. 
Baldo  ip).     Tidd!&  Pr.  4 1 0.  6th  edition. 

Starkie  contra.  The  record  was  removed  by  the  de- 
fendant,  and,  therefore,  he  has  no  reason  to  complain  of 
any  inconvenience  to  which  he  may  be  consequently 
subjected.  Where  a  conviction  is  removed  into  this 
court  by  certiorari,  the  Court  has  the  same  power  of 
awarding  execution  which  the  Court  below  had,  for 
otherwise  there  would  be  a  failure  of  justice,  as  the 
Court  below  cajinot  award  execution,  the  record  being 


(a) '  1  lAl.\naymd,  583.    12  Mod.  328.  (6)  1  SaJIk,  35^, 


here; 
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here;  and  since  this  Court  has  a  power  to  confirm  rSSi. 
as  well  as  to  revise  or  quash,  it  follows  by  necessary  fm^^^^l 
consequence  that  they  have  a  power  to  award  exiecutiori  ^P^J'?^. 
of  what  they  confirm.  Sex  v.  Speed  {a).  They  there- 
fore had  power  to  levy  the  penalty  by  levari  Tacias,' 
and  they  would  undoubtedly  have  had  the  power  of  lAi- 
prisoning  the  defendant,  if  the  period  of  his  imprison- 
ment had  been  fixed  absolutely  by  the  statute.  But  it 
enables  the  justices  to  exercise  a  discretion  upon  that 
subject.  Assuming  that  this  Court  has  not  authority  to 
exercise  the  same  discretion,  or  that,  not  having  the  iacts 
before  them,  they  have  not  the  means  of  doing  s6,'  they 
will,  at  all  events,  in  order  to  prevent  a  failure  of  justice, 
send  the  record  back  to  the  sessions,  in  order  tha^  tfie 
conviction  may  be  enforced,  as  it  would  have  been  if  it 
bad  never  been  removed. 

Lord  Tenterden  C.  J.  I  think  we  ought  to  make 
the  rule  absolute  for  a  procedendo.  It  is  undoubtedly 
a  general  rule,  that  if  a  record  be  filed  in  this  court 
upon  a  certiorari  it  cannot  be  sent  back  or  remanded; 
but  the  rule  applies  to  cases  where  this  Court  has  the 
power  to  execute  the  judgment  of  the  inferior  court 
Here  we  have  not  the  power  (which  the  convicting  jus- 
tices have),  in  case  there  be  not  a  sufiicient  distress, 
of  exercising  a  discretion  as  to  the  term  of  imprison- 
ment;  so  that,  in  the  event  that  has  happened^  this 
Court  cannot  enforce  the  execution  of  the  judgment. 
In  order  to  prevent  a  failure  of  justice,  therefore,  I  think 

m 

we  ought  to  send  the  record  back  to  the  sessions,  iii 

r 

order  that  that  court  m.iy  cause  it  to  be  enforced,  as 
they  would  have  done  if  it  had  never  been  removed. 

{a)  12  Afo((.  328. 

Little- 
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1831.  LiTTLEDALE  J.    I  tliink  that  a  ca«  sa.  ought  not  to 

""^^  issue.  The  power  of  imprisonment  is  given  to  the 
agamu  justices  ouly,  and  they  are  to  exercise  a  discretion  as  to 
the  term  of  imprisonment.  That  discretion  this  Court 
has  no  power  to  exercise.  It  is  a  technical  rulC}  un- 
doubtedly, that  if  a  record  removed  by  certiorari  be 
once  filed  in  this  Court,  it  shall  not  be  sent  back; 
but  that  rule  is  not  inflexible.  In  Bejr  v.  Kenmorthf  {a\ 
the  defendant  had  been  convicted  of  perjury  at  the 
Chester  assizes,  and  an  entry  was  made  upon  the  re* 
cord,  that  it  was  ordered  the  said  I^JL^  the  defend- 
ant, be*  transported  iat  the  term  of  seven  years ;  and 
this  Court  held,  that  the  entry  was  merely  an  order, 
not  a  judgment,  and  to  prevent  a  failure  of  justice, 
awarded  a  prooedendo  to  the  Court  below  to  proceed 
to  give  judgment.  On  the  same  principle  the  Court 
ought,  in  this  case,  to  grant  a  procedendo  to  enable  the 
justices  below  to  award  execution ;  for  there  will  be  a 
failure  of  justice  if  the  record  be  not  sent  back  to  the 
sessions. 

Tauntok  J.  I  think  it  quite  clear  that  a  ca.  sa. 
cannot  issue.  The  statute  directs  that  the  penalty  shall 
be  levied  by  distress  and  sale  of  the  offender's  goods,  and 
for  want  of  a  sufficient  distress,  that  the  offender  shall 
be  committed  to  the  house  of  correction  f<Hr  any  time 
not  exceeding  six  months.  It  seems  to  me,  this  Court 
does  not  possess  the  authority  which  the  convicting 
justices  do»  of  committing  the  party  to  prison  for  a 
period  not  to  exceed  six  months.  In  the  event,  there- 
fore, which  has  happened,  it  has  no  means  of  enforcing 

(a)  IP.  j^C.  711. 

the 
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the  performaDoe  of  the  judgmea t     The  record  ought  to       1 8S  L 
be  sent  back  to  the  jostieesy  ia  order  to  enable  them  to     ^   ^ 

^       ^^  Th«  KiMa 

oiforce  the  conviction  by  the  same  means  which  thqr      Jf  "^^ 
would  have  had  if  the  record  had  never  been  removed. 

Patteson  J.  It  is  impossible  for  this  Court  to  give 
effisct  to  the  judgment  of  the  court  of  quarter  sessions» 
and,  therefore^  to  prevent  a  fiiilure  of  justice,  the  record 
must  be  sent  back  to  the  sessions.  The  rule  for  a  pro- 
cedendo must  be  made  absolute. 

Rule  absolute. 


RoBsoN  and  Sharpe  against  Drummond.        j?^; 

HTHIS  was  an  action  brought  by  the  two  plaintifi  ^.,  acoaeh- 

^  «  iiMker«  entered 

against  the  defendant  for  breach  of  an  agreement,  into  an  agne- 
whereby  the  plaintiff  Sharpe,  on  the  2d  of  Fehrwiry^  ™?^th  a"ear- 


1 824,  agreed  to  furnish  the  defendant  with  a  new  chariot,  J^^Jf^i.* 
from  that  day,  for  the  term  of  five  years  thence  next  ^"^JJlfi^^ 
ensuing,  at  the  yearly  payment  of  seventy-five  guineas  g"»n«M  » y*"- 
per  annum,  each  yearly  payment  to  be  paid  in  advance,  making  tha 

c»»  1  I         t      •       •       11  •      contract,  C* 

Sharpe  was  to  keep  the  chariot  m  all  necessary  repair,  was  a  part- 
ner with  A.y 
but  this  was 
unknown  to  ^.,  tlie  bu^nets  being  carried  on  in  the  name  of  A*  onlj.     Before  tha 
expiration  of  the  iir«t  three  years  the  partnership  between  A,  and  C*  was  diMolfed»  Am 
having  aasigned  all  his  interest  in  the  busineu,  and  in  the  contract  in  question  to  Ct  and 
the  bttsineu  was  afterwards  carried  on  by  C  alooe.     i^.  was  informed  bjr  C  that  the  part- 
nefship  was  ditsolTed.  and  that  be  {€.)  had  become  the  porcliaser  of  the  carriage  than  in 
his,  A.*s,  nenrice.     The  latter  answered  tliat  he  would  not  continue  the  contract  with  C«f 
and  that  he  would  return  the  carriage  to  him  at  the  end  of  the  then  current  year,  and  ha 
did  so  return  it.     An  action  baring  been  brought  in  the  names  of  A.  and  d  against  B*^ 
for  the  two  payments  which,  accoiding  to  the  term  of  contract,  would  become  due  during 
the  last  two  years  of  its  continuance,  it  was  held,  that  the  action  was  not  maintainable^  the 
contract  being  personal,  and  A,  baWng  transferred  his  interest  to  6*.,  and  hafing  beooma 
iocB|Mble  of  pedforroing  his  part  of  the  agreement. 

violence 
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1831*  violence  excepted,  to  supply  the  same  with  new  wheeb 
when  required,  and  to  new  paint  it  once  in  the  said  term  ; 

og«itfu^  and  at  the  expiration  of  the  term,  defendant  was  to 
cause  the  chariot  to  be  delivered  to  Sharpe,  with  all 
its  appointments,  in  good  condition,  fair  wear  and  tear 
excepted.  At  the  trial  before  Lord  Tenterden  C.  J., 
at  the  Middlesex  sittings  after  Michaelmas  term  1830, 
it  appeared  that  Sharpe,  one  of  the  two  plaintiffs,  in 
February  1824,  and  for  several  years  preceding,  carried 
on  business  as  a  coachmaker  in  Sotdh  Street,  Grosvenor 
Square^  and  that  at  the  time  of  the  contract,  Robson,  the 
other  plaintiff  was  a  secret  partner  with  Sharpe,  but 
that  was  not  known  to  the  defendant,  the  business 
being  carried  on  in  the  name  of  Sharpe  only.  A 
chariot  was  built  according  to  the  terms  of  the  con- 
tract and  delivered  to  the  defendant,  and  he  kept  it 
from  February  1824  to  the  1st  of  February  1827.  The 
business  was  carried  on  in  the  separate  name  of  Sharpe 
till  June  1826,  when  he  retired  from  the  business, 
and  Sobson  continued  to  carry  it  on.  On  the  30th  of 
June  1826,  Robson  addressed  the  following  letter  to  the 
defendant :  —  "  Sir,  I  beg  leave  respectfully  to  inform 
you,  that  the  partnership  between  Mr.  Sharpe  and 
myself,  as  coachmakers,  carried  on  under  the  name  of 
Sharpe  only,  at  No.  19*  South  Street,  is  now  dissolved, 
and  the  whole  of  the  partnership  property  having  been 
sold  by  public  auction  on  the  28th  and  29th  instant 
under  an  order  of  the  Court  of  Chancery,  I  have  be- 
come the  purchaser  of  the  chariot  now  in  your  service, 
pursuant  to  contract,  and  will  do  myself  the  honour  of 
waiting  on  you  without  delay,  to  receive  your  commands 
relative  thereto,  and  also  to  give  any  explanation  you 
may  require.    I  beg  at  the  same  time  to  inform  you, 

that 


that  the  biasiMess  will  la.fQtui^  be  caitied  on  by^me^Btr       }4SfJ 

uswfl,  pn  the  ^me  pr^i^es."  .  The  defendant,  m^  answ<i^,'        ~Tj 

iofonn;ed  ,.]^^m,{th^t.^  ^greeioept  ibr  ^e  hiiie  tf  tlui'       aitthto^^*  ^^ 

carrijige  had  been ,  entered  into  ^itb  Sharpe  only ;  koA 

tb^t)  as  he. (defendant)  did  n9t  choose  locondaaeilhe 

job  with  uny  other;  pejfoih  the  xrarriag^  ^uld^b^^re^ 

turned  oi;i  the  2d  of  JRi^niary  1827>  libe  end.of  ^e  t&en 

current  jfear^     On  itbe  .2M  of,  Dmseni^  I8fi6^  the? 

I^aintiff  fiX^jvji^.iiiws  told  by.  th«f  defendant  ^ that  he  was ' 

ready  to  ^xintinnethe  job  ^ith.  him  (according  to  the^on«i« 

trai^  to  its  tpnninatioQy  .or  ^ would  return  ithe  chariot  to - 

hi^  at  the  end  of  the  thencurneht  year;  iS^brpe  said  hi^i 

could. jQOt  continue  th^  conlaract^  for  that  iie  had  iio'-* 

logger  any  thing  to  do  wiith..it).as  aU  the  partnership 

property  ^kingipg  to  .him  and  JBo&son  .had  been  sold  '  - 

by  aucdon;  thati  the>  agreement  and  thedhitribtjob^  <' 

bed  Ipy  the  defendant  bad  been,  purchased  by  Hoflfowv  ' 

and  tluU  if  the  defendant  decided  upon  retorning  the 

chaiiqt  at.th^  end.  of  the  curreilt  year  he  must  «ebd'  '-^ 

it  to  Bobsoiif^fox  that  jl^e  ($iaiji^)  could  not  take  it'inl 

On  the  Jst  of  JPsbruasry  ISST^  the  chafiot  wris  taken  to  ^ 

Bolfson^s  place  of  busipesn.and  left,  there.    The  action  ^' 

was  brought  to  recover  the  price  stipulated  to,  be  paid  for 

the  use  of  the  carriage  from  that  time  to  Febnuay  lS99i '  ' 

Loed  TenterdenMe^  of  opmion  that  the /action  was  not 

maintainable)  and  directed  a  noi^uilsf  but  reserviedlibeifty 

to  the  plaintiff  to  move  4o  enter  a  ixecdict  for.  159^.  U>s*' 

A  rule  nisi  buying  b^en  obtained  for  that  pnrpoee,^-    i    * 

Campbell  and  fVhite  now  shewed  cause.  Tbe  tiyo 
plaintiffi  cannot  sue  jointly  on  this  contract.  Ij^  Jjucft^ 
y.  De  la  Cour  (a),  a  contract  was  made  by  one  of  several 
partners  in  hb  individual  capacity,  he  declaring  at  the, , 

(a)  lj/^.f  5.  249. 

Vol.  II.  X  time 
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1831.       time  that  the  subject-matter  of  the  contract  was  his  pro- 
'  perty  alone :  and  it  was  held  that  his  declaration  was 

againa       evidence  of  that  iact  against  all  the  partners,  and,  there- 

DftUMMoin>. 

fore,  that  they  could  not  sue  jointly  upon  such  a  con- 
tract. Now  in  this  case  Skarpe  made  the  contract  with 
the  defendant,  and  the  latter  did  not  know  Robson  to  be 
a  partner ;  he  was  in  fact  a  mere  dormant  partner,  and 
a  dormant  partner  cannot  maintain  an  action  upon  a 
<x)ntract  to  which  he  is  not  a  party,  IMyd  v.  4rdi- 
Jxnde  (a),  Mawman  v.  GiUett  {b).  But  assuming  that  the 
two  might  sustain  an  action  on  a  contract  made  by  one 
for  the  benefit  of  the  firm,  it  is  an  answer  to  this  action 
that  one  of  the  two  partners  in  whom  the  defendant 
may  have  reposed  a  special  confidence  retired  from  the 
firm  and  became  incapable  of  performing  his  part  of  the 
contract.  By  the  dissolution  of  the  partnership^  and 
Sharpens  leaving  the  firm,  the  contract  entered  into 
by  the  latter  with  the  defendant  was  determined;  he 
had  no  authority  from  the  defendant  to  make  another 
contract  on  his  behalf  with  Bobsan,  and  the  defendant 
himself,  when  applied  to  for  that  purpose,  refused  to 
have  any  thing  to  do  with  him. 

Hutchinson  control.  Skarpe,  by  his  contract,  con- 
tinued liable  to  Dmmmond  for  five  years.  Nothing 
which  took  place  between  Sharpe  and  Bobson  could  alter 
the  relative  situation  of  Sharpe  and  Drummondj  or  dis- 
charge either  from  his  liability  on  the  contract  But 
Sharpe  having  contracted  on  behalf  of  himself  and  hb 
partner,  an  action  for  the  breach  of  such  contract  may 
be  maintained  in  the  name  of  the  two.  In  Lucas  v.  De 
la  Cour  (c),  the  contract  was  made  by  one  partner  in 
respect  of  property  which  belonged  to  him  alone.    Heie 

(a)  2  TaunU  324.         (6)  2  Taunt,  325.  n.  (a).         (c)  XM.^S.  249. 

the 
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the  sabject-matler  of  the  contract  belonged  to  the  firm.       1881. 
The  defendant,  if  he  be  discharged  from  his  obligation       — — ^ 

ROMON 

to  perform  the  contract  during  the  last  two  years,  by  agana 
reason  of  Sharps*  having  quitted  the  firm,  will  have  an 
undue  advantage;  for  he  will  then  have  bad  tlie  carriage 
dttfing  the  first  three  years,  when  it  was  in  good  condi* 
tion,  and  will  not  be  bound  to  keep  it  during  the  last 
two,  when  it  must  be  worse  for  wear. 

Lord  Tenterden  C.  J.  It  is  unnecessary  to  decide 
whether  if  Sharpe  had  continued  in  the  (MUtnership  till 
the  expiration  of  the  five  years  during  which  the  con- 
tract made  by  him  was  to  continue  in  force,  the  action 
.in  the  joint  names  of  him  and  his  partner  might  not  have 
been  maintained.  Here,  after  the  partnership  between 
iZo&son  and  Sharpe  had  ceased  to  exist,  and  after  Sharpe 
had  ceased  to  carry  on  the  business  of  acoachmaker,  the 
defendant  ofiered  to  condnue  the  job  with  Sharpe,  but  he 
replied  that  that  was  impossible.  Now  the  defendant  may 
have  been  induced  to  enter  into  this  contract  by  reason  of 
the  personal  confidence  which  he  reposed  in  Sharpe,  and 
therdbre  have  agreed  to  pay  money  in  advance.  The 
latter,  thereCore,  having  said  it  was  impossible  for  him  to 
perfixrm  the  contract,  the  defendant  had  a  right  to  object 
to  its  being  performed  by  any  other  person,  and  to  say 
that  he  contracted  with  Sharpe  alone,  and  not  with  any 
odier  person.  On  that  ground  I  think  the  nonsuit  was 
right*  The  rule  for  setting  it  aside  must  therefore  be 
discharged. 

L1TTLEDAI.E  J.  The  nousuit  was  right.  I  am  dis- 
poaed  to  think  there  was  no  objection  to  Bcbion  and 
Sharpe  suing  on  a  contract  made  by  Sharpe  only  on 
behalf  of  himself  and  his  partner;  but,  as  to  the  other 

X  2  point, 
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1831.  point,  I  think  this  contract  was  personal,  and  that  Sharpe 
having  gone  out  of  the  business,  it  was  competent  to  the 

agaitat  defendant  to  consider  the  agreement  at  an  end.  He 
may  have  been  induced  to  enter  into  the  contract  by 
reason  of  the  confidence  he  reposed  in  Sharpe  s  and  at 
all  events  had  a  right  to  his  services  in  the  execution 
of  it. 


Parke  J.    This  appears  to  me  to  be  a  very  clear 
case.     The  defendant  made  his  contract  with  Sharpe  by 
name,  and  not  knowing  that  any  other  person  had  an 
interest  in  the  subject-matter;  and  although  Robson  had 
an  interest  in  it  so  as  to  entitle  him  to  sue  jointly  with 
Sharpe^  the  defendant  has  the  same  rights  against  Sharpe. 
and  his  partner,   and  may  make  the  same  defence  to 
this  action  brought  by  them  as  if  he  had  contracted 
with  Sharpe  alone,  and  the  action  had  been  brought 
by  him.    The  contract  was  to  continue  for  five  years. 
At  the  end  of  the  third  year  there  was  a  dissolution 
of  partnership  between  Sharpe  and  Bobson,  and  notice 
of  that  dissolution,   and    of  Sharpe   having  assigned 
all  his  interest  in  the  contract  to  Robson^  was  given 
to  the  defendant,   who  said  he  would  not  continue 
the  contract  with  Robson.     The  very  fact  of  Sharpens 
having  transferred  his  interest  in  the  contract  to  Robson 
(a  mere  stranger  as  far  the  defendant  was  concerned) 
was  equivalent  to  saying  (that  which  he  did  afterwards 
say),  I  will  not  perform  my  part  of  the  contract;  and 
that  is  an  answer  to  the  present  action  brought  in  the 
names  of  Sharpe  and  Robson ;  for  the  defendant  had  a 
right  to  have  the  benefit  of  the  judgment  and  taste  of 
Sharpe  to  the  end  of  the  contract,  and  which,  in  efiect, 
be  has  declined  to  supply.      It  is   true  that  the  de- 
fendant will  have  an  advantage  which  he  would  not 

have 
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have  had  if  the  contract  had  continued  for  the  whole  five        1 831 . 
years ;   for  he  will  have  had  the  use  of  the  carriage        ~ 
during  the  first  three^  and  will  not  be  bound  to  keep  it     Ti^f^^^ 
during  the  last  two,  when  it  must  be  worse  for  wear; 
but  this  arises  from  the  default  of  one  of  the  plaintiffs 
in  not  ^performing  his  part  of  the  contract. 

Patteson  J.  This  case  appears  to  me  to  admit  of 
no  doubt  It  iS|  in  substance,  a  case  where  a  person 
having  made  a  contract  in  his  own  name  attempts  to 
back  out  of  it,  and  transfer  it  to  a  third  person.  That 
he  had  no  right  to  do.  The  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 

Rule  discharged. 


OxENHAM,   Gent.,  one,   &c.  against  Frances  Tuesday^ 

3iay  3d. 

Mary  Clapp,  Executrix  of  the  last  Will  and 
Testament  of  Francis  Hunt  Clapp,  de- 
ceased. 

DECLARATION   by  an  attorney,   for  work  and  An  executor  d« 
ion  tort  may, 

labour,  against  the  defendant,  as  the  executrix  afteraction 

^  _         •     -r-r         .TV.  rrw  brought  by  a 

of  Francis  Hunt  Clapp.     Ibere  were  counts  on  pro-  simple  contract 
mises  by  the  deceased  testator,  and  by  the  defendant  spedahy^bC 
as  executrbc.     Plea,  an  outstanding  bond,   dated  the  ^yifentofthat 
10th  of  March  1793,  condiUoned  for  the  payment  of  "^J^^^"^ 
600^  by  G.  Clapp  and  Francis  Hunt  Clapp  to  one 
Jjocke;  that  Locke  died ;  that  one  Mary  Blake^  the  wife 
of  Malachi  Blakcj  was  his  executrix,  and  that  the  bond 
was  unpaid  at  the  death  of  Francis  Hunt  Clapp ;  that 
after  the  exhibiting  of  the  plaintiff's  bill,  and  whilst 
the  defendant  had  leave  to  imparle  to  the  same,  to 

X  3  wit> 
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18SL  wit,  on  27th  oi  Decewher  1824,  the  defendant  paid  the 
^  amount  of  the  bond  to  Malachi  Blake  and  Ma$y  his 

agamit  wife:  and  that  the  defendant  had  fully  administered 
all  the  goods  and  chattels  of  lirmcts  Clapp  Huntj 
except  goods  to  the  value  of  270^,  which  were  not 
sufficient  to  satisfy  the  sum  of  6002.  Replication, 
that  the  defendant  was  never  executrix  of  the  will  of 
Francis  Hunt  Clapp^  except  of  her  own  wrong,  and  that 
at  the  time  of  exhibiting  the  bill  of  the  plaintiff,  she, 
the  defendant,  as  such  executrix  of  her  own  wrong,  had 
never  been  called  upon  to  pay,  nor  had  she  as  such 
executrix  of  her  own  wrong  at  any  time  been  called 
upon  to  pay  or  paid  the  said  sum  of  600/.  supposed  to 
be  so  due  by  virtue  of  the  bond ;  and  that  she,  the  de- 
fendant, as  such  executrix  of  her  own  wrong  at  the 
time  of  the  exhibiting  the  bill,  had  divers  goods  and 
chattels  which  were  of  Francis  Hunt  Clapp  deceased  at 
the  time  of  his  death,  in  the  hands  of  her  the  defendant 
as  such  executrix  as  aforesaid,  to  be  administered. 
Rejoinder,  that  after  the  exhibiting  of  the  bill  of  the 
plaintiff  and  whilst  the  defendant  had  leave  to  imparle 
to  the  same,  and  while  the  said  principal  sum  of  600/.  was 
wholly  due  and  unpaid,  to  wit,  on  the  27th  of  December 
1824,  she,  the  defendant,  paid  the  9aid  principal  sum  of 
600/.  to  Malflchi  Blake  and  Mary  his  wife,  as  such  exe- 
cutrix of  the  will  of  Locke  as  aforesaid.  To  this  re- 
joinder there  was  a  general  demurrer  and  joinder. 

Campbell  in  support  of  the  demurrer.  The  question 
in  this  case  is,  whether  an  executrix  de  son  tort  has  a 
right  to  pay  a  specialty  creditor  before  any  demand 
made,  in  preference  to,  and  pending  an  action  brought 
by  a  simple  contract  creditor,  and  to  retain  assets  (9 

the 
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die  amoant  so  paid.      An  executor  de  son  tort  can       1831. 
derive  no  advantage  from  his  own  wrongful  act     He 

OZIVRAM 

cannot  retain   lor   his   own   debt,   Coulter's    case  (a),        agoitut 
Padgei  v.  Priesi{b)j  even  though  he  obtain  the  assent 
of  Uie  rightful  administrator  after  administration  granted, 
and  tiiough  his  debt  may  have  been  of  a  superior  de- 
gree,  Curtis  v.  Vernon  {e).    In  the  last-mentioned  case 
aO  the  authorities  are  collected ;  and  there  it  was  also  . 
decided  that  such  an  executor  cannot  discharge  him- 
sdf  from  an  action  brought  by  a  creditor,  by  delivering 
over  the  effects  to  the  rightful  administrator,  after  the 
acdon  is  brought,  though  undoubtedly  he  might  do  so 
previously  to  the  commencement  of  the  action.    That 
case  is  an  authority  to  shew,  that  if  a  wrongful  executor 
be  liable  at  the  time  when  an  action  is  brought  against 
him  by  a  creditor,  he  cannot,  by  any  subsequent  act, 
discharge  himself  from  that  liability.     If  the  defence  set 
up  by  this  plea  were  available,  many  frauds  might  be  com- 
mitted agunst  creditors.   An  executor  de  son  tort  might 
buy  a  specialty  debt,  and,  when  sued,  say,  that  it  was  paid 
in  a  course  of  administration.     All  the  protection  given 
to  a  wrongful  executor  is,  that  he  is  not  to  be  compelled 
to  pay  a  debt  twice  over.    [Lord  Tenterden  C.  J.    Sop- 
pose  in  this  case  the  payment  was  made  in  consequence 
of  notice  from  the  bond-creditor.]      The  replication 
allies  that  the  defendant  never  was  called  upon  to  pay, 
or  paid.    The  rejoinder  only  avers  that  she  has  paid. 
If  the  defendant  has  now  to  pay  the  debt  twice,  it  is  her 
own  fiiuh,  because,  if  she  had  confessed  judgment  for  the 
plaintiff's  demand,  it  would  have  been  a  defence  to  an 

(o)  5  Co.  SO.  (6)  2  T.  R.  97.  (c)  5  T.  R.  587. 

X  4  action 
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18S1.  action  by  the  bond  creditor;  and  if  she  had  paid  the 
0*TfHAM      "^^^^  creditor  before  action  brought,  it  would  have  been 

^°^^  a  defence  to  this  action.  {Parke  J.  Suppose,  on  these 
facts,  the  defendant  had  not  paid  the  outstanding  bond 
debt  and  pleaded  the  payment  (as  she  has  now  done), 
and  the  present  plaintiff  had  in  consequence  recovered, 
would  not  the  obligee  have  been  entitled  to  sue  her? 
Is  there  any  authority  for  saying  that  an  executor  must 
have  formal  notice  of  a  debt  of  higher  degree,  in  order  to 
be  precluded  from  paying  the  inferior  debt  first?  Pai^ 
teson  J.  It  is  laid  down  in  Toller  {Law  of  Executors^ 
p.  292.)  that  if  he  be  by  any  means  apprised  of  the 
superior  debt,  he  cannot  pay  the  inferior.]  It  must 
be  conceded  that,  if  the  payment  had  been  made  before 
action  brought,  it  would  have  been  a  payment  in  due 
course  of  law ;  but  an  executrix  de  son  tort  cannot,  by 
any  act  done  after  action  brought,  relieve  herself  from 
a  liability  which  once  has  attached. 

Manningj  contri,  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  There  must  be  judgment 
for  the  defendant  This  case  is  distinguishable  from 
those  cited,  because  here  the  defendant  does  not  seek  to 
take  advantage  of  her  own  wrongful  act.  The  cases 
cited  shew  that  an  executor  de  son  tort  cannot  avail 
himself  of  his  own  wrongful  act  in  taking  possession  of 
the  goods  of  the  deceased  in  order  to  retain  a  debt  for 
his  asm  benefit :  and  on  that  ground  the  retainer  set  up 
in  those  cases  was  not  allowed.  But  here  the  defenaant 
pleaded,  m  answer  to  the  plaintiff's  claim,  that  ajier 
action  brought  she  had  disposed  of  the  assets  of  the  de- 
ceased 
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oeased  in  that  coarse  of  administration  which  the  law        1831. 
allows;  viz.  by  discharging  a  debt  of  higher  degree,      okwham 
And  if  at  any  time  before  plea  pleaded  an  executor        ^j^,^. 
comes  to  the  knowledge  of  snch  a  debt,  he  is  bound  to 
pay  it  before  a  simple  contract  debt,  whether  he  be  a 
rightftd  or  wrongful  executor.   I  am  not  prepared  to  say 
that  if  it  had  been  alleged  that  the  payment  had  been 
Tolnntary,  the  defendant  could  have  justified  paying  a 
debt  of  equal  d^ree  with  that  of  the  plaintiff;  because 
that  might  haye  been  taking  an  undue  advantage  of  her 
own  wrong.      It  is  sufficient  in  this  case  that  the  debt 
paid  was  a  specialty  debt,  and  that  that  sued  for  by  the 
plaintiff  was  one  by  simple  contract.     And  in  inany 
cases  it  may  be  very  convenient,  and  even  necessary, 
that  an  executor  de  son  tort  should  dispose  of  the  assets 
of  the  deceased  in  due  course  of  administration. 

LiTTLSDALE  J.  I  am  of  the  same  opinion.  An  ex- 
ecutor de  son  tort,  undoubtedly,  cannot  retain  for  his 
aam  debt,  and  the  reason  for  that  b  assigned  in  Coulter'^ 
case  (a),  **for  from  thence  would  ensue  great  incon* 
venience  and  confusion;  for  every  creditor  (and  chiefly 
when  the  goods  of  the  deceased  are  not  sufficient  to 
satisfy  all  the  creditors)  would  contend  to  make  himself 
executor  of  his  own  wrong,  to  the  intent  to  satisfy  him- 
self by  retainer,  by  which  others  would  be  barred.  And 
it  is  not  reasonable  that  one  should  take  advantage  of 
his  own  wrong;  and  if  the  law  should  give  him  such 
power,  the  law  would  be  the  cause  and  occasion  of 
wrongs  and  of  the  wrongful  taking  of  the  goods  of  the 
deceased.''     But  it  is  there  also  said,  *^  that  all  lawful 

(a)  SCoht,3l. 

acts 


Clavp. 
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1851.       sets  which  an  executor  of  his  own  wrong  doth,  are 
""~"       good."    Now,  by  law,  it  is  incumbent  upon  an  executor 

OZXMBAIC  o  .f 

agamM  to  make  payment  of  the  debts  of  the  deceased  in  a 
certain  order,  viz.  to  pay  debts  by  specialty  before  those 
by  simple  contract.  The  payment  of  the  bond  debt  in 
this  case,  therefore^  was  a  lawful  act.  It  appears  to  me 
to  make  no  difference,  whether  the  paymaH  was  made 
before  or  after  action  brou^t  by  the  simple  contract 
creditor.  An  executor  under  a  plea  of  plene  adminisdra- 
Tit  may  give  in  evidence,  that  before  action  brought  he 
has  exhausted  the  assets  by  pajrment  of  debts  of  the  de- 
ceased not  inferior  to  that  of  the  plaintiff;  but  be  must 
plead  specially  payment  after  action  brought  Here  the 
defendant  has  pleaded  it  specially,  and  it  was  a  payment 
in  due  course  of  law. 

Parke  J.  I  am  of  the  same  opinion.  The  prin- 
ciple is,  that  an  executor  de  son  tort  cannot  by  his  own 
wrongful  act  acquire  any  benefit ;  for  if  he  could,  there 
would  be  a  struggle  among  the  creditors,  and  each 
would  contend  to  make  himself  executor  in  order  to 
have  the  right  to  retain,  which  would  produce  great 
strife  and  confusion.  He  cannot,  therefore,  retain  for 
his  own  debt  in  preference  to  that  of  another  creditor. 
But  he  is  protected  in  all  acts  not  for  his  own  benefit, 
which  a  rightful  executor  may  do.  Here  between  the 
time  of  the  action  brought  and  plea  pleaded  the  defend- 
ant had  notice  of  an  outstanding  bond,  which  in  the  due 
course  of  the  administration  of  the  assets  of  the  deceased 
ought  to  be  paid  in  preference  to  a  debt  by  simple  con- 
tract; and  he  made  such  payment:  that  was  a  lawful  act, 
and  as  to  that  payment,  he  is  protected.  It  is  true  that 
an  executor  de  son  tort  cannot  discharge  himself  from 

the 
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the  debt  of  a  creditor  by  deliTering  over  to  the  rigbtfiil       1881. 
executor  tbe  assets,  after  action  brought,  because  the      ^^^ 
creditor  would  thereby  be  in  a  worse  situation;   he       ymu 
wonid  have  to  bring  a  second  action  against  the  rightful 
executor.     But  this  is  not  siidi  a  case.     Here  the  de- 
fiendant  has  paid  a  bond  debt  in  the  due  course  of 
administration,  and  the  creditor,  therefore,  could  not 
afterwards  maintain  any  action  in  respect  of  that  debt 
against  the  rightful  executor. 

Patteson  J.  A  wrongful  and  a  rightful  executor 
only  diSev  in  this  respect,  that  the  first  is  to  take  no 
benefit  by  his  own  wrongful  act;  as  regards  other 
creditors,  there  is  no  difierence;  an  executor  de  son 
tort,  as  well  as  a  rightful  executor,  may  administer  the 
assets  in  due  course  of  law,  and  may,  therefore,  justify 
the  payment  of  a  bond  debt,  of  which  he  has  notice, 
before  a  simple  contract  debt 

Judgment  for  the  defendant. 


Walford  et  Ux.  against  John  Marchamt.      Tiuada^, 

May  3d. 

DEBT  on  an  annuity  deed.     Pleas  non  est  factum  By  the  annuity 
(on  which  issued  was  joined),  and  that  no  proper  ^^  141.  / 10. 
memorial  had  been  enrolled.     Replication  to  the  latter  neoMvywhcre 
plea,  that  the  annuity  was  issuing  and  payable  out  of,  S^,^"on  " 
and  charged  upon,  certain  parts  and  shares  of  freehold  ^^hoW*iindi 
lands  in  Great  Britaitu  to  wit,   three  sixth  parts  of  ^^  to  it  in 

'  ^  *^  TAiue,  oTcr  and 

above  any  other 
annuity  charged  or  secured  on  such  lands.  Such  "  other  annuity,**  to  be  within  the  mean- 
ing of  the  act,  must  be  directly  and  speci6cally  diarged  on  the  lands,  not  merely  secured 
in  a  manner  which  may  by  posubility  affect  them,  as  by  judgment  entered  up  on  a  warrant 
of  attorney. 

certain 


Maachakt. 
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1831«        certain  houses  in  the  indenture  described,  the  said  three 
^  sixth  parts  at  the  time  of  granting  the  annuity,  and  still, 

,y^^^  being  of  equal  annual  value  with  the  said  annuity,  over 
and  above  any  other  annuity,  and  the  interest  of  any 
principal  sum  or  sums  then  charged  or  secured  thereon, 
of  which  the  said  Mofy  bad  notice  at  the  time  of  the 
grant  of  the  said  annuity  :  and  that  the  grantors,  at  the 
time  of  the  granting  of  the  said  annuity,  were  enabled  to 
charge  the  fee  simple  of  the  said  three  sixth  parts  of  the 
said  freehold  lands  in  possession.  Rejoinder,  that  the 
said  three  sixth  parts  were  not,  at  the  time  of  granting 
the  annuity,  of  equal  annual  value  with  the  said  annuity, 
over  and  above,  &c  as  in  the  replication  alleged.  Upon 
this  issue  was  joined.  At  the  trial  before  Lord  Tenler" 
den  C.  J.,  at  the  sittings  at  Guildhall  after  Michaelmas 
term  1829,  a  verdict  was  found  for  the  plaintiffi  for 
120/.,  the  arrears  of  annuity  due,  subject  to  the  opinion 
of  this  Court  upon  the  following  case :  <— 

.The  houses  charged  with  the  above  annuity  were  worth 
50/.  per  annum,  and  had  been  devised  to  certain  persons 
in  trust  for  Bose  Hood  MarchatU  (the  defendant's  mother) 
during  her  life,  and  afterwards  for  her  children,  to  be 
equally  divided  among  them,  share  and  share  alike  as 
tenants  in  common,  and  for  their  heirs  and  assigns  for 
ever.  No  other  freehold  proper^  was  devised.  The 
annuity  (48/.  per  annum)  was  granted  in  1822  to  Mary 
Walfbrdj  then  Mary  Duttorij  by  the  said  Bose  Hood  Mar^ 
chanty  and  by  the  defendant  and  two  of  his  brothers  ac- 
cording to  their  respective  shares  of  the  freehold  in  re- 
version, for  fifty  years.  In  1821,  Henry  Marchant,  one 
of  the  grantors,  and  certain  other  persons,  had,  by 
their  bond  duly  enrolled,  become  bound  to  one  William 

Blessed 
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Blessed  in  iiie  sum  of  lOOOZ.,  conditioned  for  the  pay-       1881. 

ment  to  him  by  Henry  Marchant  of  an  annuity  of  4<5/.      J! 

per  annum,  and  had  at  the  same  time  given  a  warrant       ^'^^  ' 

MAECHAlfT. 

of  attorney  to  confess  judgment  for  the  same  sum  of 
lOOOf.,  as  a  collateral  security  for  the  payment  of  the 
last-mentioned  annuity  during  the  term  of  ninety-nine 
years,  if  W.  B.  and  two  other  persons  named  should  so 
long  live*  Execution  might  be  sued  out  upon  the  judg. 
ment  so  to  be  confessed,  for  any  portion  of  the  annuity 
which  might  be  in  arrear  thirty  days  after  the  proper 
time  of  payment  and  twenty-one  days  after  notice.  The 
judgment  was  afterwards  entered  up  and  docketed ;  and 
Mary  DuUon  had  notice  of  this  prior  annuity,  and  of 
the  judgment,  when  the  annuity  of  48/.  was  granted  to 
her.  The  question  for  the  opinion  of  the  Court  was, 
Whether  this  annuity  of  1821,  and  the  judgment  giTen 
to  secure  it,  were  a  charge  upon  the  houses  in  question 
within  the  meaning  of  the  act  53  G.  8.  c.  141.  s.  10.  (a) 
If  they  were  so  considered,  the  shares  of  houses  charged 
with  the  annuity  in  respect  of  which  this  action  was 
brought  would  not  be  <^  of  equal  or  greater  value  than 

(a)  Which  provides,  that  the  act  shall  not  extend  to  any  annuity  or 
rent^harge  given  by  wiU  or  by  mairiage  settlement,  or  for  the  advance- 
ment of  a  child ;  nor  to  any  annuity  or  rent-charge  secured  upon  freehold 
or  copyhold  or  customary  lands  in  Great  Briiain  or  Irdandf  or  in  any  of 
his  majesty's  possessions  beyond  the  seas,  of  equal  or  greater  annual  value 
than  the  said  annuity,  over  and  above  any  other  annuity,  and  the  interest 
of  any  principal  sum  charged  or  secured  thereon,  of  which  the  grantee  had 
notice  at  the  time  of  the  grant,  whereof  the  grantor  is  seised  in  fee  simple 
or  fee  tail  in  possewon,  or  the  fee  simple  whereof  in  poiienion  the 
grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the 
actual  transfer  of  stock  in  any  of  the  public  funds,  the  dividends  whereof 
are  of  equal  or  greater  annual  value  Aan  the  said  annuity;  nor  to  any 
vdnntary  annuity  or  rent  chaige  granted  without  regard  to  pecuniary 
consideration  or  money's  worth ;  nor  to  any  annuity  or  rent  charge 
granted  by  any  body  corporate  or  under  toy  authority  or  trust  created 
by  act  of  pariiament* 

the 
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Lord  Tenterden  C.  J.  Hie  term^  of  the  act  are 
Tery  plain:  they  require  that  the  annuity  to  be  ex- 
empted from  enrolment  shall  be  charged  on  lands  of 
equal  or  greater  annual  valuci  over  and  above  any  other 
annuity  charged  or  secured  thereon.  That  must  mean 
a  charge  operating  directly  on  the  land  No  man  can 
say  that  this  judgment  is  such  a  charge. 


LiTTLEDALE  J.  concurred. 

Parke  J.  The  statute  contemplates  a  direct  charge 
upon  the  land ;  not  one  like  this,  which  may  be  satisfied 
by  other  means. 


Patteson  J.  concurred. 


Judgment  for  the  plaindfls. 


Wednesday, 
Ifoy  4tb. 


Stephens  against  Wilkinson  and  Another. 


la  ao  ictioii  by  npmg  ^^g  ^^  action  by  plaintiff  as  payee,  against  the 

**^Dtorrf  defendants  as  the  acceptors  of  the  following  bill  of 

biUofachADge  exchanfic:  — 

drawn  for  toe  ° 

Sill^^ol?'^  "  30*  of  October^  1826. 

b^ui^tiTatde.  "  Two  months  after  date,  pay  to  Mr.  Hewy  Fawd 
hu no  defence  Stephens  seven  hundred  forty-one  pounds  35.,  for  ba- 
d^LfS*^^*^  lance  of  purchase-money  of  articles  bought  by  me  at 
▼endee,  the       the  sale  of  the  materials  of  the  St.  Agnes  Consolidated 

Tendor  forcibly 

retook  poHe*.      Mines. 

■ion  of  them ; 

for  the  Tendee  <*  JameS  PrOldr 

cannot  treat 

that  act  as  a  rescinding  of  the  contract^  but  must  bring  trespasst 

At 
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At  the  trial  before  Litiledale  J.,  at  the  London  sittings        18SL 
after  Trinity  term  18S0,  it  appeared,  that  in  September      ^][^^^, 
1826,  the  steam-engine,  utensils,  effects,  and  furniture        "gnnu 
of  the  St.  Agnes  Consolidated  Mines  in  Cornwall^  were 
sold  by  auction  by  the  plainti£^  who  was  an  auctioneer 
and  also  captain  of  the  mines.     Prout  the  drawer  at- 
tended the  sale   (on  behalf  of  a   Mr.  Fleeming)^  and 

purchased  to  the  amount  of  1541^.  Ss.    Fleeming  subse- 
quently paid  800/.  in  part,  and  gave  the  above  bill  Gor  ^ 

the  remainder.  >/The  plaintiff  acted  throughout  under  ^ 

the  directions  of  J*.  L.  Jones^  who  was  the  deputy  purser 
of  the  mines ;  and  the  keys  of  the  premises,  where  the 
greater  part  of  the  effects  and  furniture  were,  were  de- . 
livered  to  Prouty  Fleeming^s  agent.  Fleeming  and  J,  Jones 
(fiither  of  J.  L.  Jones)  had  at  one  time  been  owners  of  the 
mines,  and  Fleeming  had  laid  out  a  large  sum  in  pur- 
chasing materials  for  them,  and  afterwards  agreed  to  sell 
his  interest  to  JC  L.  Jones ;  but  the  purchase-money  was 
never  paid.  Before  the  bill  became  due  Meeming  gave 
notice  to  the  plaintiff  that  it  would  not  be  paid ;  and  the 
defendants,  who  accepted  for  his  accommo<lation,  ac- 
cordingly dishonoured  it  when  due.  The  plaintiff  and 
J.  Lh,  Jones  forcibly  took  possession  of  the  utensils, 
and  put  padlocks  on  the  doors  of  the  premises  where 
the  greater  part  of  the  effects  and  furniture  were. 
But  it  did  not  distinctly  appear  upon  the  evidence 
whether  such  seizure  took  place  before  or  after  the  bill 
was  dishonoured.  It  was  contended  on  the  part  of  the 
defendants,  that  there  was  no  consideration  for  the  bill ; 
first,  because  the  goods  were  Fleeming^s  before  the 
sale;  secondly,  because  the  defendants  were  entitled 
to  treat  the  seizure  of  the  goods  by  the  plaintiff  as  a 
Vol.  II.  Y  total 
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18S1.       total  rescinding  of  the  contract.     As  to  the  first  point, 

the  learned  Judge  was  of  opinion  that  Fleetningf  havings 

agahut       by  his  agent,  bought  these  goods  from  other  persons,  and 

WXLKIIIIOV.  .  . 

paid  for  them  in  part,  was  estopped  from  saying,  in  answer 
to  an  action  for  the  remainder,  that  they  Were  his  own 
goods ;  and,  as  to  the  second  point,  he  inclined  to  think 
that  the  seizure  of  the  goods  by  the  plaintiff  did  not 
destroy  the  consideration  for  the  bill  if  it  took  place  after 
it  was  dishonoured ;  and  he  told  them  to  find  for  the 
plaintiff  if  they  thought  the  goods  were  retaken  after 
the  bill  was  dishonoured, — otherwise,  for  the  defendants. 
The  jury  having  found  for  the  defendants,  a  rule  nisi 
was  obtained  for  a  new  trial  in  Michaelmas  term  1830; 
against  which, 

Campbell  and  Matde  now  shewed  cause.  The  plain- 
tiff, for  the  purposes  of  this  action,  may  be  considered 
the  seller  of  the  goods,  and  the  defendants  the  pur- 
chasers. The  seller  who,  having  delivered  goods  in 
pursuance  of  the  contract,  afterwards  takes  possession 
of  them,  is  estopped  from  saying  that  the  contract  of 
sale  is  still  subsisting.  It  would  be  an  answer  to  an 
action  brought  to  recover  741/.  S^.,  the  balance  unpaid 
for  the  goods,  to  shew  that  the  seller  after  the  sale  took 
back  the  goods  (including  those  which  were  actually 
paid  for);  because  the  vendee  may,  at  his  election, 
treat  the  subsequent  seizure  of  the  goods  by  the  vendor 
as  a  dissolution  of  the  contract.  [Parke  J.  A  pur- 
chaser who  is  in  a  state  of  insolvency  may,  at  any  time 
before  the  goods  come  into  his  actual  possession,  rescind 
the  contract  with  consent  of  the  seller ;  but  when  the 
goods  have  been  actually  received  into  the  possession  of 

the 
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the  parchaser,  he  cannot  rescind  the  contract,  and  by  18311 
returning  them  to  the  spller  prevent  their  being  ap-  g^^^jj^g 
plied  to  the  satisfaction  of  his  debts.  The  seizure  of  «^«w*t 
the  goods  here  will  not  be  a  defence  to  the  action,  unless 
it  amount  to  an  actual  dbsolution  of  the  contract]  The 
purchaser  has  derived  no  benefit  whatever  from  the 
contract,  though  the  goods  were  delivered  to  Prof^l  on  bis 
behalf.  ^Parke  J.  Meeming  got  all  he  bargained  for : 
the  goods  were  delivered  to  his  agent.]  If  a  horse  be 
delivered  to  a  purchaser  one  moment  and  taken  away 
the  next,  surely  the  seller  could  not,  in  an  action  for 
goods  sold  and  delivered,  recover  the  price.  The  stop- 
ping of  goods  in  transitu  is  a  rescinding  of  the  contract 
of  sale.  IParke  J.  That  point  was  raised  in  argument 
in  Clay  V.  Harrison  (a),  but  not  decided.]  Flepming  is 
in  the  same  situation,  in  fact,  as  if  the  goods  never  had 
been  delivered  to  him ;  he  has  derived  no  benefit  what- 
ever firom  the  contract. 

FoUett  and  Ccnding  contr^.  The  contract  of  sale  was 
never  rescinded.  It  was  not  competent  to  the  vendor, 
without  the  consent  of  the  vendee,  to  dissolve  the  con- 
tract ;  and  if  that  be  so,  the  retaking  possession  of  the 
goods  sold  by  the  vendor,  after  they  bad  been  once  de- 
livered to  the  vendee,  is  no  answer  to  the  action.  The 
vendee  is  in  precisely  the  same  situation  as  if  they  had  been 
taken  away  from  him  by  a  third  person.  His  remedy, 
therefore,  must  be  by  bringing  an  action  of  trespass.  The 
case  of  stoppage  in  transitu  has  no  analogy  to  the  present 
case;  for,  here,  the  goods  had  once  vested  in  the  vendee 
by  delivery  to  his  agent,  and  they  remained  in  bis  pos- 

(a)  10^.if-C.  99. 
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ISSl.  session  for  a  considerable  time.  But  it  has  been  held, 
"■™*  even  if  the  seller  stop  goods  in  transitu  to  prevent  their 
agnhM  getting  into  the  hands  of  an  insolvent  broker,  he  does 
tiot  thereby  rescind  the  contract  of  sale;  and  if  he  after- 
wards offer  to  deliver  the  goods  to  the  buyer,  on  pay- 
ment of  the  price  according  to  agreement,  he  may  main- 
tain an  action  against  the  buyer  for  the  price*  Kymer  v. 
Suwercropp  {a). 

Lord  Tenterdem  C.  J.  I  think  that  the  rule  should 
be  made  absolute  for  a  new  trial.  This  is  an  action 
against  the  acceptor  of  a  bill  of  exchange.  The  ac- 
ceptance having  been  proved,  it  was  incumbent  on  him 
to  make  out  clearly  a  defence  against  the  plaintiff's 
claim  on  the  bill.  In  the  first  place,  the  (acts  appear 
to  me  to  be  involved  in  so  much  obscurity,  that  I,  in- 
dividually, have  very  great  difficulty  in  getting  at  the 
real  truth  and  substance  of  them ;  but,  taking  them  most 
favourably  to  the  defendants,  the  case  stands  thus :  — 
The  person  who  bought  the  goods  paid  part  of  the  pur- 
chase-money, and  gave  this  bill  for  the  residue;  had 
possession  of  the  goods  delivered  to  him ;  kept  them  for 
two  months,  and  was  then  dispossessed  by  the  vends2C ; 
and  it  is  said  that  entitles  the  defendants  to  refuse  to 
pay  the  bill.  I  am,  however,  inclined  to  think  that  in 
point  of  law  that  is  not,  but  that  the  vendee's  remedy  is  by 
an  action  of  trespass.  In  that  action  he  will  be  entitled  to 
recover  a  full  compensation  for  the  injury  which  he  sus- 
tained by  the  wrongful  seizure  of  the  goods,  and  their 
value  will  be  the  measure  of  damages.     A  successful  re- 

(a)  1  Campk.  109. 
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sistance  to  this  action  will  not  amount  to  a  perfect        185L 
remedy.    It  has  been  said  that  the  yendee  was  at  liberty.      „ 

^         Ssjipiujii 

to  treat  the  subsequent  seizure  of  the  goods  as  a  re*  <f««»iMr 
sanding  of  the  contract  ab  initio^  and  therefore  that 
there  was  a  total  failure  of  consideration  for  the  bilL 
If  that  be  so,  not  only  may  the  present  action  be  suc- 
cessfully resisted,  but  the  vendee  may  also  maintain  an 
action  against  the  vendor  to  recover  back  the  residue  of 
the  price  actually  paid.  I  think,  however,  he  cannot 
maintain  any  such  action,  inasmuch  as  he  bad  the  pos- 
session and  enjoyment  of  the  goods  for  a  considerable 
time.  It  follows  that  there  was  not  a  total  failure  of 
consideration  for  the  bill,  and,  therefore,  that  the  pre- 
sent verdict  ought  not  to  stand. 

LiTTLEDALE  J.  I  think,  under  all  the  circumstances 
of  the  case,  it  should  go  to  a  new  trial. 

Parke  J.  I  also  think  in  this  case  there  should  be 
a  new  trial.  The  action  is  brought  by  Stephens  the 
auctioneer,  who  sold  certain  goods  to  Mr.  Fkeming. 
He  paid  for  them  partly  by  800/.  in  cash,  and  partly 
by  giving  this  bill,  accepted  by  the  defendants  on 
his  behalf,  to  Stephens.  The  defendants  having  ac- 
cepted for  Fkemingf  the  case  may  be  considered  the 
same  as  \f  Fleeming  the  purchaser  was  the  defendant; 
and  the  question  is,  whether  Stephens  can  maintain  an 
action  on  this  bill  ?  The  first  defence  was,  that  these 
goods  were  in  reality  Fleemin^Sj  which  he  had  bought. 
That  defence  was  disposed  of  on  the  trial.  My  brother 
Uttledale  held  that  Fleeming^  having  bought  these  goods 

Y  3  as 
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1831.       as  goods  of  other  persons,  and  having  paid  for  diem 
^       partly  by  the  800/.  and  partly  by  the  bill,  could  not  after- 

agiirut,  wards  say  they  were  his  own  goods ;  and  in  that  I  per* 
fectly  concur.  The  next  ground  of  defence  was,  that 
there  Was  a  total  failure  of  consideration  for  the  bill ;  and 
If  that  had  been  prbved,  certainly  it  would  amount  to  a 
defence.  I  am  clearly  of  opinion  that  there  was  not  a 
total  failure  of  consideration.  The  consideration  for  the 
bill  was  the  sale  and  delivery  of  the  goods,  and  Fleemingf 
the  real  defendant,  liad  all  the  consideration  which  he 
bargained  for;  for  he  (by  his  agent)  received  the  goods, 
the  subject  of  the  sale,  and  had  them  in  his  possession  for 
two  months.  But  it  is  said  there  was  a  total  failure  of  con- 
sideration, because  they  were  afterwards  taken  possession 
of  by  the  vendor,  and  that  the  vendee  may  treat  that  act 
as  a  dissolution  of  the  contract.  Now,  assuming  that  all 
the  goods  were  taken  possession  of  by  the  vendor  (which 
does  not  distinctly  appear),  to  constitute  want  of  con- 
sideration a  defence  to  a  bill  of  exchange,  there  must 
be  such  )a  total  failure  as  would  have  enabled  the  ven- 
dee to  recover  back  the  whole  money,  if  money  had 
been  paid  instead  of  the  bill.  Total  failure  of  con- 
sid^i'ation  is  where  the  party  has  been  deprived  entirely 
of  all  benefit  of  the  thing  forwhich  the  bill  was  given; 
and  there  he  might  recover  back  the  money  paid,  if 
there  had  been  a  money  payment.  That  is  not  the 
case  here,  unless  the  contract  has  been  dissolved.  It 
could  be  dissolved  by  mutual  consent  only.  No  case 
has  been  cited,  and  no  dictum,  which  confirms  the  po- 
sition that  the  retaking  of  the  goods  by  the  vendor  may 
be  treated  by  the  vendee  as  a  dissolution  of  the  contract 
If  the  goods  are  delivered  by  the  vendor,  and  taken  pos- 
session 
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session  of  by  the  venclee,  his  title  to  them  is  complete;  1831. 
the  consideration  for  the  price  is  then  perfect  If  they  J^| 
are  afterwards  forcibly  retaHen  by  the  vendor,  ,the  vendee  agamti 
may  maintain  trespass,  and  the  measure  of  the  damages 
would  be  the  value  of  the  goods  at  the  Ume  of  the 
retaking;  whereas  if  he  may  treat  the  retaking  of  the 
goods  as  a  rescinding  of  the  contract,  it  follows,  as  a 
consequence,  that  he  would  be  entitled  to  recover  the 
whole  purchase-money,  or  the  value  of  the  goods  (as 
agreed  upon)  at  the  time  of  the  sale,  notwithstanding 
he  may  have  had  the  use  of  them  in  the  interval  between 
the  sale  and  the  retaking,  and  though  they  may  be 
actually  deteriorated  in  value,  as  they  would  be  if  they 
were  of  a  perishable  nature.  In  point  of  law,  the 
situation  of  the  parties  is  this :  the  vendee  has  had  all 
he  was  entitled  to  by  the  contract  of  sale;  and  he 
must  therefore  pay  the  price  of  the  goods.  He  may 
bring  trespass  against  the  vendors  for  taking  possession 
of  them  again,  and  may  recover  the  actual  value  of  the 
goods  at  the  time  they  were  taken. 

Patteson  J.  I  am  of  opinion  in  this  case  that  the 
rule  must  be  made  absolute.  The  first  objection  has 
been  disposed  of.  As  to  the  second,  namely,  that  there 
was  a  failure  of  consideration,  it  is  only  necessary  to 
enquire  what  was  the  consideration  to  see  that  there  is 
no  such  failure.  The  consideration  was  the  sale  and 
delivery  of  the  goods ;  as  soon  as  they  were  delivered 
the  consideration  was  complete  and  executed.  Besides, 
here  the  goods  remained  in  the  possession  of  the  vendee 
for  two  months ;  during  which  time  he  might  have  had 
the  beneficial  use  of  them.     If,  after  that  period,  the 
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parties'had,'  in  ex^re^s  terms,  agreed  16  rescind  the 
contract  they  iiiigh't  sb  have'  done;  but  there  waid  n6 
evidence  of  such  an  agi*eeilient,  nbr  Wiis  the  case  pat 
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on  that  ground ;  But  It  was  argued  that  the  vendee  had 
a  right  to  treat  the  retaking  o!f  the  goods' by  the  Vendor 
as  a  dissolution  of  the  contract  I  think  not;  because 
the  contract  can  only  be  dissolved  by  the  consent  of 
both  the  contracting  parties,  and  here  was  no  consent 
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A  debtor  being     X  SSIJMPSIT'  by  the  plaintiff  as  drawer  against  the 

uniible  to  meet     £\,        •  i     -^        .   .*^,  ^ 

thedenuuidsof  defendant  as  acceptor  of  two  bills  of  exchange. 

hiscrediton,        •>''>    ~>    '-'"'.  ^''     J  .   ^S.,;'.  ,  ° 

thej  signed  aa     Plea,,  the  gene^^IlssMe^    At  the  trial  before^  Lord  Ten* 

agreement  *'''''.'..'•  ■  - 

(which  was        W^f^,  (?•  J'^^t  the  sittings  in  London  after  Trinity  term 

assented  to  br  •  _    <  i ^ ^   <  ■  .  •  f  ,,  ,fw    • 

the  debtor),  to  l^?p>  \}<  wif^  proved,  op  behalf  of  the  defendant^i  that 

by  his  cove-  after  tl;i^e, bills  be(;ame  due,   and  before  the.  .comi;nence- 

SJ^Afr^o'fSs  ro^flitiQf;.^|^|9,jfction,tl\epIainlirt*and  three  ot^ier  creditors 

toa*trus"«rof  ©^Jtl^f^cieM^^ntimet,  together,  in  consequence  of  a  com- 

l!uon°Zl'^Te  Wli?nicayo^^  froD^  him,  and  signed  the  following  memo- 

J|^^J™**<>^  rf^4(P.:,'-*f  Ayhere^   William  Cheesman  of  Portsea^ 

collateral ae-  Ip^rqwer^  ,^,,ii^Jet)t^d  tp,  US   for  goods   sold  and   deli- 

cunty.     The  e^ 

creditors  nerer    fifixefHj  i«id  being  unal^)(?!tp  iwke  on  immediate  payment 

nominated  a  •**         . 

trustee,  and  the  thcQ^^  w§,  ha  ve  agreed  tonqcept  pnyment  of  the  same 

agreement  was     ...  .  *  • 

not  acted  h^  bUi  j^^^napiipg  I  ai>d  agreeing  to  pay  to  a  trustee  of 

upon,  and  one 

of  the  creditors    ^'      ">     f  '^  -         '     - 

brought  an  action  against  the  ^debtor  for  hiii  demand.     The  debtor  appeared  to  have  been 

always  willing  to't»erionb  bis  pii^t  Of  tbb  engagement : 

Held,  that  the  agreement,  though  ^ot  properly  an  accord  and  satisfaction,  was  still  a 
good  defence  on  ih^  general  is^tib,  as  it  constituted  a  valid  new  contract  between  tlte 
creditors  and  the  debt#rp  capable  of  being  immediately  enforced,  and  the  consideration  for 
which  to  each  creditor  was  the  forbearance  of  the  rest;  and  as  there  appeared  no  failure  of 
performaiica  on  t^  fart  of  the  debtor. 

our 


IN  THB  FiBST  Year  of  WILLIAM  IV.  339 

our  nomination  one  third  of  his  annual  incomei  and  1881. 
executing  a  warrant  of  attorney  as  a  collateral  security  ^^.^ 
until  payment  thereof.  As  witness  our  hands  this  31st  ^  t^gointi 
of  October  1829/'  It  did  not  appear  whether  or  not  the 
defendant  was  present  when  this  paper  was  signed,  nor 
did  he  ever  sign  it ;  but  it  was  in  his  possession  at  the 
time  of  the  trial,  and  he  had  procured  it  to  be  stamped. 
At  the  time  of  the  signature,  the  defendant  had  other  ere- 
ditors  than  the  four  above  menUoned,  and  particularly 
one  Glogey  to  whom  he  had  given  a  warrant  ofattomey, 
on  which  judgment  had  been  entered  up ;  and  it  was 
agreed,  at  the  meeting  of  the  31st  of  October ^  that  if 
Gloge  would  come  into  the  arrangement  there  made,  an 
additional  20/.  per  annum  ahould  be  set 'apart  by  the 
defendant  out  of  his  income.  The  defendant,  on  the 
16th  of  November  1829,  wrote  to  the  plaintiff  as  follows : 
— "  If  you  should  see  Mr.  JVooldridge  **  (one  of  the 
creditors  who  signed)  **  to-day,  I  should  be  glad  \^f  you 
would  endeavour  to  be  at  my  house  any  noon  that  you 
may  be  down,  as  there  is  an  objection  to  the  arrange- 
ment by  Mr.  Ghge^  the  particulars  of  which  I  will  ex- 
plain when  I  see  you.  I  am  sorry  to  be  so  troublesome ; 
but,  of  course,  I  am  anxious  the  thing  should  be  settled." 
Gkge  never  acceded  to  the  agreement,  nor  was  any 
trustee  ever  nominated,  or  covenant  entered  into,  or  war- 
rant of  attorney  efxecuted,  as  therein  mentioned.  The 
bills  of  exchange  continuing  wholly  unpaid,  this  action 

was  commencied.     The  Lord  Chief  Justice  left  it  to  the 

f 

jury,  as  the  only  question  of  fact  in  the  case,  whether  the 
agreement  entered  into  by  the  four  creditors  was  tondi- 
tional  only,  depending  on  Glog^s  assent,  or  absolute ;  in 
the  latter  case,  he  was  of  opinion  that  the  defendant  was 
entitled  to  a  verdict.     The  jury  found  for  the  defendant, 

'       but 
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i99L       -but  leftve  was  giTen  to  move  to  enter  a  verdict  for  the 
plaiiiftiff.     A  rule  nisi  having  been  obtained  accordingly, 


J   .  Scatiand  now  shewed  cause.    The  objection  taken  iS| 
.  that  the  supposed  agreement  for  forbearance  in  this  case 
is  an  accord  without  satisfaction ;  that  the  consideration 
for  the  plaintiff's  alleged  promise  to  give  time  and  take 
ills  debt  by  instalments  having  altogether  failed,  his  en- 
.gag^ient  to  that  e£fect  is  no  answer  to  the  present 
action.     But  this  is  not  a  case  of  accord,  strictly  speak- 
ing; nor  is  it  to  be  governed  by  the  rigid  technical  rules 
jipplioable  to  that  subject.    It  is  the  substitution  of  a  new 
oontnact,  by  whif^  the  creditors  who  are  parties  to  it 
agree  to  suspend  the  remedy  for  the  recovery  of  their 
respective  demands.    Such  agreements  have  been  sup- 
ported m  modern  cases ;  and  there  is  a  sufficient  consi- 
deration ; '  for  where  several  creditors  join  in  an  under- 
taking of  this  kind,  it  is  a  good  consideration  u>  each 
that  the  rest  subscribe^  and,  in  so  doing,  give  up  a 
|)art  of  their  present  rights  for  the  general  advantage: 
Aod  levery  one  is  bound  unless  he  can  shew  that  the 
debtor  has  refused  to  fulfil  the  agreement    Boothbey  v« 
Sawden{a)^      Here  the  first  act  in  fulfilment  of  the 
(Contract,  namely,  the  nomination  of  a  trustee,  was  to  be 
^performed  by  the  creditors ;  and  this,  at  all  events,  ought 
rto  have  been  done  before  they  could  consider  them- 
^selvds  as  remitted  to  their  former  rights  by  any  failure 
on  the  part  of  the  debtor.    Tatlock  v.  SmM  (6).     But  no 
isuch  feilure  has  in  fact  been  shewn ;  for  the  defendant's 
letter,'  which  was  read  at  the  trial  on  behalf  of  the  plain- 
tiff  to  prove  that  the  defendant  had  abandoned  the  con- 

(a)  3  Campb.  175.  (6)  6  Bingh,  339. 

tract. 
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tract,  proves  the  contrary.     The  ground  on  wbidi  a  cr^       -ISSf . 
ditor,  having  joined  with  others  in  admittbg  the  debtor       ~_^ 
to  a  composition,  is  precloded  from  afterwards  suing  him,     Jt^giikiM 
is  the  fraud  which  would  thereby  he  practised  on  theresC 
of  the  creditors ;  Butler  v.  Rhodes  {(t\  Wood  v.  Roberts  (6). 
The  same  principle  may  be  deduced  from  Coeksh&U  v. 
Bennett  {c\  and  Steinman  v.  Magnus  {d).    It  h  twe^  in 
the  present  case,  the  agreement  was  not  signed  by  ^the  de- 
fendant ;  but  his  adoption  of  it  is  shewn  by  his  sttbseqoMt 
letter^  and  by  his  procuring  the  paper  to  be  stamped.  < 

FoUett  contri.  The  main  answer  to  this  def^ice  is, 
that  the  accord,  if  any,  was  without  satisfaction,  and  die 
defendant  was  never  released.  The  agreement  of'  die 
four  creditors  was  altogether  executory,  lind  nothing 
was  done  upon  it :  there  is  no  ground,  therefore,  fo|> 
arguing,  as  in  some  of  the  cases  cited,  that  the  plaintSf 
has  induced  others  to  join  him  in  an  act,  from  the  con- 
sequence of  which  he  now  seeks  to  relieve  himself  inifr- 
vidually.  None  of  the  creditors  were  bound  Unless  th^ 
agreement  was  carried  into  effect.  When  accord  and 
satisfaction  are  pleaded,  it  is  quite  usual  to  traverse  tUe 
averment  of  acceptance ;  and  this  is  a  complete  answ^ 
to  the  plea.  Here  no  acceptance  had,  in  feet,  t^en 
place  before  the  action  was  brought;  the  creditor^ 
therefore^  were  not  bound ;  and  while  a  bai^gain  is  in 
fieri  any  party  may  retract,  if  he  has  not  as  yet  altered 
the  situation  of  third  persons.  -  Where  third  parties  are 
not  affected,  a  creditor,  agreeing  by  parol  to  take' a 
less  sum  than  his  entire  debt,  is  not  thereby  precluded 
from  afterwards  suing  for  the  whole,     hi  Hetsthcote  v* 

(a)  \E$p,2S6,  (6)  2  iSlTarit.  41 7. 

(c)  S  r.  12. 763.  (</>  1 1  But,  990. 

Crook-- 


l¥iA'.  Ci'oiiMaiih  {ay  it  Was  'hl^ld  diat  ^uch  an  agreement 
^oD  ft'rnbhg  the  Creditors,  notliaving  been  followed  by  actual 
j<A^f"^h  ftcceptance,  Was  not  obligatory.  {^Liitledale  3.  It  was 
^ISserVed  there  by  duller  J.  that  no  ftind  was  appropri- 
ate 'for^^Ke  payment  of  the  debt ;  and  that  if  the  debtor 
had  assigned  over  all  bis  effects  to  a  trustee  for  distri- 
bution among  the  creditors,  that  would  have  been  a 
good  con^deration  for  a  promise  of  forbearance.  Parke  J. 
)t  di'd  not  appear  &y  the  pleadings  in  that  case  that  t^he 
Sfeiditdrs  agreed  to  forbear.  Here  it  inay  be  inferred 
that  thej^  '^id.]    'l^tlTl  it  was  a  question  discussed  by  the 

I  *  ■ 

Coiiri^  whether  an  agreement  to  forbear,  under  such 
idircuiin^tances,'  was  binding;  and  they  thought  it  was 
iibt  Uord  EUenbor'ough  lays  it  down  in  Steinman  v. 
Mdgniii  (2i),  that,  in  the  absence  of  fraud  on  other  parties, 
a  simple  agt-eement  by  a  creditor  to  accept  less  than  his 
jiiyt'demahd  wilt  not  bind  ^im.  The  non-completion  of 
ihk  ngi'eemeni  in  the  present  case  was  the  fault  of  the 
tkefendant ;  for,  according  to  Cranky  v.  Hillary  {c\  (where 
Lord  EileTiborough  seemed  inclined  to  reconsider  his  for- 
itier  opinion  in  hoothbey  v.  Scfwden  (^, )  the  person  to  be 
discharged  is  bound  io  do  the  act  which  is  to  discharge 
liiin,  and  not  the  other  party.  It  was  his  business  to 
seek  out  the  creditors,  procure  the  nomination  of  a 
trustee,  and  tender  the  necessary  securities.  If  the 
defendant,  instead  of  the  general  issue,  had  pleaded  ac- 
cord and  satisiaction,  it  would  not  have  been  sufficient 
la  shew  a  parol  agreement  by  the  plaintiff  and  other 
creditors  to  receive  less  than  their  demands;  the  de- 
iendant  must  have  averred  an  execution  by  himself  of  an 
assignment  or  warrant  of  attorney,  or  something  tanta- 

(a)  S  r.  n,  34.  •  (6)  11  EaittZ^. 

{e)  2M.iS,\  so.  id)  5  Camjtb.  1 75. 

mount, 
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mount,  in  fulfilment  of  his  paift  of  th^  accord^,  an^.^ai^       }^(h 

acceptance  by  them:  .for  "  eivery  accord  pughjtt^^^Jp^^  

fiill,  perfect,  and  complete ; "  an^  "  if  the  thing  ^  to  \)jf.        a^o{^^ 

performed  at  a  day  to  pome,,  tendei^  9pfi  ifefnsai  ds  n,g>t^  .<t<tr^^nnj 
sufficient  ii[ithovit  actual  satisfaction  and.  ac<}fp^^i|Ce^'' 
Pg^o^s  9ise  (a). .        ,.  ,      ....          ._;    ^,,.-    ,  j,.^,f 

Lord  Tenterden  C.  J.    Uppn.M^e  vhole^  ^  ^f^  of 
opinion  that  the  verdict  in  this  case  yas  r^ht.,^^  On  r^l^f 
evidence  it  must  be  tfikon  thpt  the  de&i^ant  as$<eQ,tf(^,f9 
the  compositioq,  and  would  hay^  b^.^ilUf)g}to^  a^figp^d 
third  of  his  income  to  a  trustee  nominated  ^y;tbe  f;re^tpf^ 
and  execute  a  warrant  of  attovne^y^  a^,.requijred  biy  jthf^ 
agreement;  but  he  Qou^  qot  do  so  unlesii  the  credi^,]^ 
would  apppinp  a  trustee  to  whom  ^ch  a^s^nmentcoi^^d 
be  made,  or  ^arrant  qf  at^^rney  executed*    That  no  $uc|^ 
appointment  took  plac^e  was,  the  fault,  of  thecreditprs,  ^^t 
of  the  ^efepdant.    It  certainly  appeai:s  f^f  t  this  \i:as  jf/ff 
an  accord  and  satisfaction  fi^roperly  apd  stdotly  .^o  <^}}^f 
but  it  was  a  consent^  by  the  parties  signing  th€H.i^,re^ 
ment  to  forbear  enforcing  ,their  demai^ds,  in  consider- 
ation of  their  own  mutual  epgagen^ent  of  forbe^rapc^^ 
the  defendant^  at  the  same  tim^  promising, to  nial^^ 
over  a  part  of  his  income,  and  to  ewcute  a  warrant  of 
attorney,  which  would  have  given  the  trustee  an  iipi^^- 
diate  right  for  their  benefit    Then  U  not  this  a  (^se  where 
each  creditor  is  bound  in  conseqiience  of  the  agrfsement  pf 
the  rest  ?   It  appears  to  me  that  it  is  so,  both  on  principle 
and  on  the  authority  of  the  cases,  in  which  it  haj^.been 
held  that  a  creditor  shall  not  bring  an  action,  Wjbere 
others  have  been  induced  to  join  him  in  a  composition 

(a)  9  R€p,  79.6.      .       ^     >       ^   , 

with 
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14  tU  wkh  ibe  debtor;  each  party  giving  the  rest  reason  to 
believe  that,  in  consequenoe  of  such  engagementf  his 
demand  will  not  be  enforced.  This  is,  in  fact,  a  new 
agreement,  substituted  for  the  original  contract  with  the 
debtor;  the  consideration  to  each  creditor  being  the 
eogajjemfent'of  the  others  not  to  press  their  individual 
claims. 

LrrTLEDALS  J.  This  is  not  strictly  an  accord  and 
satb&ction  or  a  release,  but  it  is  a  new  agreement 
between  the  creditor  and  debtor,  such  as  might  very 
well  be  entered  into  on  a  valid  consid^ation.  It  was 
not  necessary  in  this  particular  case  that  there  should 
be  in  actval  assignment,  or  execution  of  a  warrant  of 
attorhey :  if  it  only  rested  with  the  plaintiff  and  the 
othei^  creditors  that  the  contract  should  be  carried  into 
efleot,  and  the  defendant  was  always  ready  to  do  his 
part,  it  is  the  same  as  if  he  had  actually  executed  an 
assignment  or  warrant  of  attorney.  This  case,  there- 
forei  is  difierent  from  Heathcote  y.  Crookshanks  (a).  And 
it  would  be  unjust  that  the  plaintiff  by  this  action 
should  prgudiee  the  other  three  creditors,  each  of  whom 
signed  the  agreement,  and  has  since  neglected  the  re- 
covery of  his  demand,  under  a  persuasion  that  none  of 
the  parties  to  the  memorandum  would  proceed  against 
the  defendant 

r  Fabke  J.  I  am  of  opinion  that  the  verdict  was 
right.  By  the  agreement  entered  into  among  these 
parlies,  the  defendant  was  to  give,  and  the  creditors  to 
accq)t,  certain  securities  for  payment  in  the  manner 

(«)  S  T.  ft.  24. 

there 
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there  stipulated ;  and  upon  die  faith  of  that  compronnBe       I391M 
the  three  creditors  who  signed  with  the  plaintiff  have-        _, 
pos^>oned  their  demands.     Then,   cannot  tbis'  trans-       t^mh 
action  be  pleaded  in  bar  to  the  present  suit?    It  is  laid 
down  in  Com.  Dig.  Accord  (B  4>.)»  that  an  acbord  whh 
mutual  promises  to  perform  is  good,  though  the  thing 
be  not  performed  at  the  time  of  action ;  for  the  par^ 
has  a   remedy  to  compel   the  performance:   but  the 
remedy  ought  to  be  such  that  the  party  might  hdve 
taken  it  upon  the  mutual  promise  at  the  time  of  the 
agreement.     Here  each  creditor  entered  into  a  new 
agreement  with   the  defendant,    the   consideration  of 
which,  to  the  creditor,  was  a  forbearance  by  all  the 
other  creditors  who  were  parties,  to  insist  upon  their 
chums.     Assumpsit  would  have  lain  on  either  side  to 
enforce  performance  of  this  agreement,  if  it  had  been 
shewn  that  the  party  suing  had,  as  &r  as  lay  in  him, 
fulfilled  his  own  share  of  the  contract.     I  think,  there- ^ 
fore,  that  a  mutual  engagement  like  this,  with  an  im- 
mediate remedy  given  for  non-performance,  although  it 
did  not  amount  to  a  satisfaction,  was  in  the  nature  of  it, 
and  a  sufficient  answer  to  the  action. 

Patteson  J.  The  question  is,  whether  or  not  thb 
agreement  was  binding  on  the  plaintiff.  I  think  it  was. 
The  agreement  was  entered  into  by  him  on  a  good  con- 
sideration, namely,  the  undertaking  of  the  other  cre- 
ditors who  signed  the  paper  at  the  same  time  with  him, 
on  the  faith,  which  every  one  was  induced  to  entertain, 
of  a  forbearance  by  all  to  the  debtor. 

Rule  discharged. 
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Ifa'*^^'  Gardiner  against  Williamson. 

By  an  instru-    HPRESPASS  for  breaking  and  entering  the  messuage 

ment  not  under   X 

Mftl,  A,  agreed  and  closes  of  the  plaintiff,  and  staying  and  con- 
lease  the  roe-  tinning  therein  for  a  long  space  of  time.  Plea,  not 
tb7titbeB  ari!u  S^^^Y'  ^^  ^^  ^^^^  before  Garram  B.,  at  the  Summer 
lmdsT™th!r  assizes  for  the  county  of  Sussex,  18S0,  it  appeared  that 
panth  ofx.,  t|,e  defendant,  Williamson,  by  agreement,  not  under  sea), 
auage  used  as  made  the  2d  of  April  1829,  acreed  to  let  to  the  plaintiff, 

a  homestead  for  x-  >    b  r  » 

collecting  the     and  he  agreed  to  take  on  lease,  for  three  years,  the  rectory 

tithes,  at  the  . 

yearlj  rent  of  or  parsonage  of  Lindfield,  m  the  county  of  Sussex,  toge- 
rent  being  in  ther  with  all  manner  of  tithes  and  tenths  arising,  growing, 
SZd.1:nd  p.  increasing,  or  renewing  yearly  from  the  lands  in  the 
S^Jlil'k  Im'  P*"s*^  ^^  Lindfield,  and  also  all  that  messuage  situate  on 
held,  that  the     Walsted  Common,  in  the  parish  of  Lindfield,  vAich 

distress  was  ^  jt  ^ 

altogether  un-    Jiad  been  accustomed  to  be  used  as  a  homestead  for  col^ 

lawful,  because 

the  agreement    lecting  the  tithes,  at  the  yearly  rent  of  200/.,  payable 

not  being  under 

seal,  did  not  quarterly.     The  rent  being  in  arrear,   the  defendant 

den^ofthe  Williamson  distrained;  and  the  trespass  complained  of 

disthicMrent^  was  Committed  by  him  and  the  other  defendants  acting 

7**»I]**t^*^  in  his  aid  in  executinir  the  distress.     It  was  contended 

for  the  home-  .  ^ 

stead.  ^)^Qi  n  landlord  cannot  distrain  unless  there  be  an  actual 

demise  to  the  tenant  at  a  fixed  rei^t.  Dunk  v.  Hunter  (a) ; 
and  that  the  agreement  not  being  under  seal,  did  not  ope- 
rate as  a  demise  of  the  tithes.  On  the  other  hand,  it  was 
conceded  that  the  tithes,  being  an  incorporeal  heredita- 
ment, did  not  pass  by  the  parol  agreement ;  but  it  was  said 

(ff)  SB.fA.  523, 

that 
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that  the  homestead  did,  and  that  some  portion  of  the       l'i§t^ 
Tlpnt  accrued  due  in  respect  of  that,  and  therefore  the      _ 
distress  was  la\?fuL     The  learned  Judge  was  pf  this       agamu 

WiUIAMfOVs 

opinion,  and  nonsuited ,  (he  plaintiff.  A  rule  nisi  hftd  vuvw  m\)  u 
been  obtained  for  setting  aside  the  nonsuit,  on  the  ''^''  ^ 

ground  that  the  defend^ats  had  no  right  tO'f}i|(ttpi(\}  ',m^  ..,v  n  nr  fh 
asmach  as  the  tithe,  being  w  ipcorppiiwli^^fff^i^RpnC  V7.:ti  u  j'" 
did  not  pass  by  the  ^reem^,.  a©c|  th^pfi^wf*  :Wt  "",;),\;;V !li!ii 
separate  rent  reserved  fqr  the  himestea/i).  ..i.  i.        ;  •  ..^  ^'"'!,;"^\.]!,\*';,'| 

,  'Jl\i   iMoi)   T,MJ 
O'lJ    111    -I       '.• 

Lang  now  shelved  cause.  The  agreeip^pt.Dqttbf^i^.  <  vio.in.  q 
under  seiil,  cQuId  not  pperateas  a  demise  .pf  ih^;tit)|^i  ^i  U'.ri>  .  jur. 
but  it  may  as  $  sale  of  tiie  tUh(^  ^p4  i^,Awwe  of,  t^^     ,..,*  .n.j' ' '  ^ 

lo  v-'n  /!u  >/ 

•j.l'l       ^  <  • 

ni  1  !i'»''  I'rn 

--III     .\      .  U   I*'!, 

portion,   whatever  it  may  be^  tl)e.  <Ujsti^Sji  l¥qi^.  gppd, .    <u>    •' .» '.^ 


homestead  for  thrt^e  y^ay-^ ^  §n^  as  oi^et.^ntjr^  ]CW(^  i^^ 
reserved  for  the  tithes  wi^  ^  hpn)€^f^.,fpfl|e,pi(4fttqf|, 
of  it  must  have  issued  out  of  the  ]^^i  .fuid  fox,  tbf^(. 


'1 


-I   W    Jl   ."-i  •{ 


J'      ll    >  1  ■    J-       lit 

;'.r  I  «•    ,'i  j<f 

••  ♦  I  .       ,,  j'u 

ti.    •  .         •         I       ll 
J  .'        I   «• 

..'Mj'Oil   "iJ  '■•'! 
.1  .  J' 


Honeycofnb  v*  &0c/e(a),    and    Jf^rnqrd  Y*.  ^^p|^?^  (6)^      .hj  )i.u  .(..it 

[Lord  TenUrden  C.  J*  I  have  great  difficulty  ip  ^(^iWv         '    '  -  ' » 

that  this  agreement  can  operate  as  a  saje  of  th^  tit(ie#«. 

I  think  the  contract  as  respects  thie  tithes  i^  invali|]^,(ind» . 

if  that  be  so,  the  plaintiff  may  take  the  tithes  herself;  and 

then  supposing  the  agreement  might  operate  as  9.  de^ii^. 

of  the  homestead,  still  there  is  no  certain  ascei:taiqfd.s.9i?| 

reserved  in  respect  of  it.]    If  a  lease  be  iqade  of  laqd 

and  tithes  together,  rendering  rent,  the  rent  is  ooly, 

issuing  out  of  the  land,  and  not  out  of  the  tithes^  Smiik 

y.  Bowles  [c).    IParke  J.   The  reason  assigned  is,  b^ 

cause  there  cannot  be  any  distress  there  bi|t  Piut  pf  )^ 

land.3 

(a)  Cro.  Jac.  669.  (b)  1  Lev.  S4.  ,  (c)  2  Mode* t  Abr.  451. 

Vol.  II.  Z  HtOchtn- 
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1831.  Hutchinson  (with  whom  were  Thesiger  and  ChanneU)^ 

^  contra«     Every  rent  must  be  reserved  out  of  lands  and 

'ifl"*n«^  •  ,    tenements  which  are  manurable,  and  upon  which  a  lessor 

WXLI4*M«0K. 

«     .  may  distrain,  and  not  out  of  an  incorporeal  hereditament, 

Co.  LitU  47  a.  It  was  formerly  held  that  the  reservation 
of  a  payment  upon  a  lease  of  tithes  was  not  to  be  con- 
sidered a  reservation  of  rent,  because  it  was  to  issue  out 
of  an  incorporeal  liereditament,  which  could  not  be  dis- 
trained nor  put  in  view  in  an  assize,  Talentine  v.  Den- 
ton (a),  RicJcman  v.  Garth  {b).  This  Court,  however, 
appears  to  have  been  of  a  different  opinion  in  The  Dean 
and  Chapter  of  Windsor  v.  Gover{c).  But  although 
such  a  reservation  will  bind  the  lessees  by  way  of  con* 
tract,  the  rent  cannot  be  made  the  subject  of  a  dbtress. 
(He  was  then  stopped  by  the  Court.) 

Lord  Tenterden  C.  J.  It  is  perfectly  clear  that,  in 
point  of  law,  tithes,  being  an  incorporeal  hereditament, 
cannot  pass  by  parol,  but  by  deed  only.  The  agreement 
in  question,  therefore,  was  void  as  to  the  tithes.  One 
entire  rent  of  200/.  is  reserved  in  respect  of  the  tithes 
and  of  the  homestead.  Now,  assuming  that  if  tithes  be 
demised,  together  with  corporeal  hereditaments,  the  rent 
issues  out  of  the  latter  only;  here  was  no  valid  demise 
of  the  tithes,  and  there  could,  therefore,  be  no  lawful  dis- 
tress, unless  some  ascertained  distinct  sum  had  been 
reserved  in  respect  of  the  homestead,  which  was  not  the 
case.  There  has,  then,  been  no  valid  demise  of  the  whole 
subject-matter,  nor  any  distinct  rent  reserved  for  that 
part  of  it  for  which  there  might  have  been  a  legal  dis- 

{a)  Cro,  Jac,  111.  (6)  Oo.  Jac  173.  (c)  QSaimd,  30t* 

tress; 
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tress ;  and,  consequently,  the  distress  was  altogether  un-        1831. 
lawful. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  Rent 
cannot  issue  out  oF  an  incorporeal  hereditament,  so  as 
to  warrant  a  distress ;  and  though,  if  there  had  been  by 
one  deed  a  demise  of  tithes,  and  also  of  a  corporeal  he- 
reditament, it  might  then  have  been  made  a  question, 
whether  the  rent  issued  out  of  the  latter ;  here,  there 
having  been  no  valid  demise  of  the  tithes,  that'  question 
does  not  arise. 

Parke  J.  The  agreement,  which  purports  to  be  a 
parol  demise  of  land  and  tithes,  cannot  operate  in  point 
of  law  as  a  demise  of  the  tithes.  As  to  them,  therefore, 
the  contract  is  void.  It  is  impossible  to  say  that  all  the 
rent  in  this  case  is  reserved  in  respect  of  the  land  only ; 
and  there  can  be  no  distress  for  rent  issuing  out  of  any 
incorporeal  hereditament.  The  rent  is  payable  for, 
though  it  does  not  issue  out  of,  the  tithes.  That  dis- 
tinction is  taken  by  Saundet's,  in  argument,  in  The  Dean 
and  Chapter  of  Windsor  v.  Gover  (a).  He  there  says, 
"  If  a  barn  with  a  portion  of  tithes  be  demised,  reserv- 
ing 100/.  a  year  rent,  it  is  reserved  as  well  in  respect  of 
the  tithes  as  of  the  barn ;  and  if  the  tithes  are  evicted 
the  rent  must  be  apportioned,  for  otherwise  such  a  lessee 
will  pay  100/.  a  year,  being  the  whole  rent,  for  the  barn, 
which,  perhaps,  is  not  of  the  yearly  value  of  405.,  which 
would  be  against  all  reason  and  justice.  And  so  is  the 
case  of  Doubitqfte  v.  Curteene  (6).     And  it  is  there  said, 

{a)  2  Srtund,  Z03,  {b)  Cro.  Jac,  45S. 

Z    2  that 


GABonrxK 
agamti 
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1831.  that  though  the  rent  in  such  case  is  only  issuing  out  of 
the  barn  in  point  of  remedy,  yet  it  is  issuing  out  of  both, 

Gakdinxr 

againti  as  Well  the  tithes  as  the  bam,  in  point  of  render."  So, 
here,  the  rent  of  200/.  issues  out  of  the  tithes  as  well  as 
the  homestead ;  and  there  is  no  fixed  sum  reserved  in 
respect  of  the  latter :  there  eould,  therefore,  be  no  valid 
distress. 

Patteson  J.  I  think  the  distress  here  cannot  be 
supported ;  for,  even  assuming  that  the  agreement  might 
operate  as  a  sale  of  the  tithes  for  three  years,  and  a  de- 
mise of  the  homestead  for  the  same  period,  there  is  one 
entire  yearly  payment  reserved  for  both :  but  a  distress 
can  only  be,  by  law,  in  respect  of  a  fixed  ascertained 
*  rent  reserved  out  of  land ;  and  here,  no  fixed  certain 
rent  was  reserved  in  respect  of  the  land. 

Rule  absolute  for  a  new  trial* 
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Ex  parte  Ann  Farlow,  in  the  Matter  of  the  Thur$day, 

*^  A/ay  5lh. 

HuNGERFORD  Market  Company. 

^PHE  Attomey-Genercdj  in  Hilary  term,  obtained  a  Bytutute 

rule  nisi  for  a  mandamus  to  the  Hungerford  Market  ^^  Hum^d, 
Company,  to  cause  a  jury  to  be  summoned  according;  to  ^^?^^^^" 
the  statute  in  that  behalf,  to  assess  compensation  for  the  Pp^®^  to  pur- 

*^  chase  certain 

injury  which  Ann  Farlow  would  sustain  by  beini?  obliged  property,  and 

^     ^  ^  ^  ^  /  B  &        the  leasee,  &c. 

to  leave  certain  premises  occupied  by  her  in  Little  Hun»  of  premises  on 

it ;  and  the 

gerford  Street^  in  or  near  the  Hungerford  House  estate,  lesseetand 
which  premises  the  company  had  purchased  of  the  Rev.  yean  or  at  will 
Henry  Wise;  **and  for  loss,  damage,  or  injury  in  respect  ^esswiTat^ 
of  any  interest  whatsoever  for  good-will,  improvements,  ^'j^^buf^* 
tenant's  fixtures,  or  otherwise,"  which  the  said  Ann  Far-  compensation 

li  to  be  made  to 

lam  might  sustain  by  reason  of  the  passing  of  the  act        »ny  »uch  tenant 

required  to  quit 

The  company  was  incorporated  by  statute  11  G.  4.  before  the  ex- 
piration of  hie 
r.  Ixx.,  for  the  purpose  of  re-establishing  (on  a  more  term.  Sect.  19. 

extended  plan)  the  market  originally  granted  by  King  ^^nants  for 

Charles  11.  to  Sir  Edward  Hungerford,  K.  B.,  and  his  jj^rto^^,  or 

heirs,  to  be  holden  within  a  certain  messuage  called  V  T/**' "  !^^° 

^  shall  sustam 

Hunaerford  House  or  Hungerford  Inn,  in  or  near  the  "y  '°*»»  *^ 

niage,  or  iojury 
in  raped  rf 
any  inlerett  whaisoever  Jbr  good-'Wili^  improvements,  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy,  by  reason  of  the  passing  of  this  act,'*  shall  be  entitled  to  compensation,  to 
be  asaessed,  if  necessary,  by  a  jury. 

A  tenant  from  year  to  year  was  ejected  by  the  company,  but  received  a  regular  half*  year's 
notice  to  quit.  It  appeared  that  she  had  been  many  years  in  possession ;  and  that  the 
tenancy  was  not  likely  to  have  been  determined  if  the  act  had  not  passed :  Held,  that  she 
was  entitled  to  compensation  lor  the  whole  marketable  interest  which  she  had  in  the  pre. 
mises  at  the  time  when  the  act  passed  ;  and  that  the  good-will,  though  of  premises  on  so 
uncertain  a  tenure,  was  protected  by  tlie  act  as  an  interest  which  would,  practically,  have 
been  valuable  as  between  the  tenant  and  a  purchaser,  though  it  was  not  a  legal  interest 
as  against  the  landlord. 

Otherwise,  where  the  tenancy  was  from  year  to  year,  determinable  at  three  months'  notice 
ending  with  the  year,  and  with  a  stipulation  against  underletting  without  leave* 

In  a  case  said  to  come  within  the  protection  of  the  act,  where  the  company  bad  brought 
ejectment,  the  Court  refused  to  sUy  proceedings  till  compensation  should  be  made,  or  a 
ury  summoned. 

Z  3  Strand. 
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1*83.1.       Strand.     The  act,  after  reciting  that  the  company  bad 
"      =■       contracted  to  purchase  the  premises  called  Hungerford 

£z  pvte 

FxELovf.  Market,  wharf  and  stairs,  &c.  empowered  them  to  buy  in 
any  of  the  subsisting  leases  or  agreements  for  leases  on 
any  part  of  the  said  premises.  And  by  sect.  17-  it  was 
enacted,  that  every  lessee  or  tenant  for  years  or  at  will, 
and  every  other  person  in  possession  of  any  messuages, 
&c.  which  should  be  purchased  by  virtue  of  the  act, 
should  deliver  up  possession  to  the  company  at  three 
months'  notice,  the  company  making  such  compensation 
to  the  tenant  or  lessee,  in  case  he  should  be  required  to 
quit  before  the  expiration  of  bis  term,^  as  they  should 
think  reasonablie ;  and  t{]at  in  case  of  dispute  the  com- 
pensation should  be  settled  by  a  jury,  to  be  summoned 
as  the  act  directed.  Section  19.  provides,  that  all  or 
any  person  or  persons,  tenant  or  tenants  for  years,  from 
year  to  year,  or  at  will,  occupier  or  occupiers  of  any 
part  of  the  market  and  other  hereditaments  forming 
the  said  estate  called  Hungerford  House^  &c.  or  there- 
with contracted  to  be  purchased  by  the  company,  who 
"  shall  or  may  sustain  or  be  put  unto  any  loss,  damage, 
or  injury,  in  respect  of  any  interest  whatsoever,  for  good- 
will, improvements,  tenant's  fixtures,  or  otherwise,  which 
they  now  enjoy  by  reason  of  the  passing  of  this  act," 
shall  receive  compensation  from  the  company  in  the 
manner  prescribed  by  a  former  section,  namely,  by  the 
assessmentof  a  jury,  if  terms  cannot  otherwise  be  agreed 
upon. 

Ann  FarloiP  was  the  widow  of  a  person  who  had  car- 
ried on  the  business  of  a  carman  and  lighterman  on 
premises  forming  part  of  the  estate  purchased  by  the 
company.  It  did  not  appear  that  he  had  any  lease ; 
but  he  and  his  father  had  been  tenants  of  the  property 
in  question  for  sixty  years.    «The  widow  occupied  them 

from 
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frofn  the  time  of  her  husband's  death,  as  tenant  from  1831. 
year  to  year,  and  continued  the  business*  At  Midsum"  '  ^ 
mer  ]  830,  after  the  passing  of  the  act,  she,  and  other  Farlow, 
yearly  tenants  on  the  estate,  received  notice  to  quit; 
and  she,  in  consequence,  required  the  company  either 
to  give  her  compensation  for  the  damage  she  would 
sustain  by  being  turned  out  of  the  premises,  or  to 
summon  a  jury  according  to  the  act.  In  support  of 
the  present  rule  it  was  sworn,  that  the  loss  to  this 
party,  in  respect  of  connection  and  other  local  ad- 
vantages, would  be  very  great;  that  her  husband  had 
laid  out  large  sums  of  money  on  the  premises,  being 
assured  by  the  then  proprietor,  from  whom  the  com- 
pany purchased,  that  he  should  not  be  disturbed  in  his 
possession  as  long  as  the  rent  was  duly  paid;  which 
had  been  done  both  before  and  since  his  death.  On  the 
expiration  of  the  time  specified  in  the  notice  to  quit,  an 
ejectment  was  brought  on  behalf  of  the  company ;  and 
while  this  rule  was  depending  tliey  recovered  posses- 
sion. Affidavits  were  filed  by  the  company  in  opposition 
to  the  rule,  but  were  not  used,  the  Court  being  of  opinion 
that  they  came  too  late. 

Sir  James  Scarlett  and  FoUett  now  shewed  cause. 
There  is  no  ground  for  the  claim  of  compensation. 
This  is  not  a  proceeding  under  the  statute,  but  by 
regular  notice  to  quit  at  the  expiration  of  the  year. 
Section  17.  expressly  provides  that  compensation  is  to 
be  given  where  a  tenant  shall  be  required  to  quit  before 
the  expiration  of  his  term ;  and  although  section  19. 
directs  that  recompense  shall  be  made  to  all  tenants  sus- 
taining injury  in  respect  of  any  interest  whatsoever  for 
gpod-willy  &c.  by  reason  of  the  passing  of  the  act,  that 

Z  4  can 
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1831,        caih  only  extend  to  legal  interests.     Here  no  legal  in- 

.  ^.  ,  \  terest  could'  subsist  after  the  expiration  of  the  notice  to 

Farlow.       quil;  the  tenancy  was  determined  by  the  ordinary  course 

of  law,  as  it  might  have  been  if  the  statute  had  never 

piissed.    As  Ho  the  fixtures  there  iirill  be  no  dispute. 


The  Attdmeif'-General  imd  Ijaito  contr^.  The  com- 
pany 6nly  exists  by  the  act  of  parliament;  akid  it  was 
(iledrly  the  object  of  the  legislature  to  take  care,  while 
^stabltsHing  th^m,  that  no  injury  should  in  any  respect 
Accruie  to  a  large  body  of  persons  who  bad  long  been 
carrying  on'  trade  upon  this  property.  The  enactment 
of  section  19.  is  large  and  novel:  it  proVides  com- 
pensation for  all  persons  who  shall  suffer  in  any  interest 
f6):  ^od-M^ill,  &c.  which  they  nam  enjoy ;  that  is,  at  the 
piE^^sihg  of  the  act.  At  that  time  the  party  making  the 
f)res^nt  appHtotion  enjoyed  an  interest  which,  though 
nofnihaliy  subsisting  but  from  year  to  year,  might  in 
reality  be  considered  permanent,  but  for  this  statute; 
ahd  V^buld  have  been  treated  as  such  in  any  bargain 
^ith  a  purchaiser.  She  is  therefore  entitled  to  compen- 
sation ibr  a  substantial  marketable  interest  which  then 
existed,  in  the  good-will,  improvements,  and  tenant's 
fixtures,  tod  which  interest  was  disturbed,  and  its  value 
t^Kren  avtray,  by  this  act  of  the  legislature.  Section  17. 
only  refers  to  tenants  dispossessed  before  their  terms 
tiit^T^l  section  19.  must  have  some  additional  meaning, 
kAd  can  only  be  understood  as  referring  to  the  kind  of 
ihf^r^st  which  is  here  in  question. 


f ' 


Lord  T^NTEHDfiN  C.J.     I  am  of  opini<xi  that  in 
this  case  a  itiandamus  ought  to  go.     It  appears  by  the 
statute  that  a  contract  bad  been  made  by  a  new  com- 
pany 
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pany  to  purchase  a  very  considerable  estate,  used  as  a  l831. 
market.  The  act  empowers  them,  when  the  estate  shall 
have  been  conveyed,  to  treat  for,  purchase,  and  take  atiy  Farlow. 
of  the  subsisting  leases,  or  agreements  for  leases,  of  or  in 
any  part  of  the  premises;  and  by  section  17.  it  is  enacted 
that  every  lessee  or  tenant  for  years,  or  at  will,  of  any 
premises  which  shall  be  purchased  by  virtue  of  the  act^ 
shall  deliver  up  possession  to  the  compatiy  upoii  three 
months*  notice  to  quit,  compensation  being  made  (which 
in  case  of  dispute  is  to  be  settled  by  a  jury),  if  any  such 
tenant  be  required  to  quit  before  the  expiration  of  his 
term.  Then  comes  the  nineteenth  section;  and  this 
appears  to  me,  on  (he  whole  view  of  it,  to  have  been 
intended  to  provide  for  that  feeble  and  imperfect  in- 
terest which  many  occupiers  had  in  the  premises  to  be 
contracted  for  by  this  company.  It  was  likely  to  be 
foreseen  by  the  legislature  that  when  the  comp2!iny  was 
established,  and  the  proceedings  taken  which  this  act 
had  in  view,  many  occupiers  of  premises  in  the  old 
market  would  be  dispossessed ;  and  if  it  was  considered 
that  this  might  be  done  in  the  ordinary  way,  by  eject- 
ment, and  that  the  parties  should  then  have  no  right  or 
claim  against  the  company,  I  do  not  see  why  the  nine- 
teenth section  should  have  been  framed.  That  section 
is  certainly  obscure,  and  incorrectly  worded;  but  it 
provides  compensation  for  all  persons  who  shall  sus- 
tain any  damage  or  injury,  '*  in  respect  of  any  interest 
Whatsoever,  for  good-will,  improvements,  tenant's  fix- 
tures, or  otherwise,  which  they  now  enjoy,  by  reason 
of  the  passing  of  this  act/'  Now  it  seems  perfectly 
clear  that  if  this  act  had  not  passed,  the  tenants  and 
occupiers  would  not  have  been  all  dispossessed,  as 
they  will  be  under  the  act.     It  is  said  "  the  interest 

which 
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IdSi.       . which  they  noW  enjoy"  must  be  taken  to  mean  a  legal 
interest,  and  that  all  legal  interest  was  determined  by 

F^Kfiow.  the  notice  to  quit.  But  I  think  this  is  not  the  fair 
meaning  of  the  words,  and  that  they  must  be  under- 
stood as  signifying  that  sort  of  right  which  an  occupier 
ordinarily  has,  of  parting  with  his  tenancy  to  another 
person  Sot  such  sum  as  he  may  be  induced  to  give 
for  good- will,  fixtures,  and  improvements,  and  which 
16  often  very  considerable  though  the  tenancy  be  only 
from  year  to  year,  where  there  is  a  confidence  that  it 
will  not  be  put  an  end  to.  This  interest,  feeble  as  it 
may  be  (since  it  is  always  determinable  at  a  short  notice), 
may  justly  be  considered  as  matter  of  value  to  the  owner, 
and  to  any  other  party  who  becomes  the  purchaser.  In 
a  transaction  between  landlord  and  tenant,  the  **  good- 
will "  could  not  be  a  subject  of  consideration.  I  think, 
therefore,  that  the  word  '*  interest"  in  the  nineteenth 
section  must  be  understood,  not  of  a  strict  legal  interest, 
but  of  that  which  in  common  parlance  is  called  interest 
in  the  good-will,  and  which  is  usually  a  subject  of  sale 
between  an  occupier  and  a  person  alx)ut  to  come  into 
his  plac^,  however  infirm  the  right  may  be,  and  how- 
ever short  the  legal  term  of  enjoyment 

LrnxEDALE  J.  The  section  is  obscure ;  but  reading 
it  as  if  the  words  '^  by  reason  of  the  passing  of  this  act" 
came  after  the  words  '*  damage  or  injury,"  the  only 
question  is^  whether  this  person  has  been  put  to  any  loss, 
damage,  or  injury,  by  reason  of  the  passing  of  the  act,  in 
respect  of  any  interest  for  good-will  or  otherwise,  which 
she  then  enjoyed  ?  When  the  act  passed  she  had  at  least 
a  term  of  six  months  unexpired  in  the  premises ;  she 
had  therefore  some  interest  in  the  good-will  at  that  time; 

and 
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and  she  has  been  deprived  of  it  by  reason  of  the: passing      .  ^^i^ 
of  the  act     It  is  perhaps  true,  that  in  strict,  Jegal, con-       "  "^^ 
sideration  there  may  be  no  interest  in  ft  good->will;  but     .i?Mu>F- 
wekoow  that  there  is  practically  such  aa  inb^e^t,  which 
is  usually  ta  subject  of  sak*   That  interest  the  fe^latore 
seems. to  have  contemplated  in  this.secticMi;  andjtma 
one  which   this  perty^  though  only  a  yearly  tensiits 
would  in  all  probability  have  continued  to  enjoy  undish 
torbed  if  the  act  bad  npt  passed;     The  amount  of  com>- 
pensation,  however,  will  be  for  a  jury.  .  I  .think  the 
mandamus  ought  to  go.  i 

*  •  ■ 

Pa&kb  J.  If  the  company  could  have  pnvchaaed 
these  premises  without  the  assistance  of  an  act  of  parr 
liament^  no  doubt  they  might  have  tmrned  out  the 
present  applicant  without  any  compensation,  but  such  as 
she  jnight  have  been  entitled  to  by  her  bargain  with  the 
landbrd  from  whom  they .  purchased*  But  they  itave 
eome  to  parliament  to  be  made  a  corporation,  and  to  be 
invested  with  peculiar  powers ;  and  the  legislature  ap- 
pears to  have  intended  that  the  occupiers  of  the  old 
market,  should  not  suffer  by  the  exercise  of  these  power* 
without  a  compensation  ibr  such  iolerests  as  would 
be  affected  by  the  act  The  only  doubt  I  have  had 
was,  whether  the  language  used  was  sufficient  to  carry 
the  intention  into  effect ;  but  I  think  the  words  of  the 
nineteenth  section  are  so.  It  cannot  have  been  iDjteoded 
merely  to  place  the  tenant  in  the  same  situation  with 
respect  to  the  company  as  he  would  have  been  with  xlm 
landlord  at  the  determination  of  his  tenancy,  for  any  pro* 
vision  to  that  effect  would  have  been  unnecessary ;  and« 
besides,  the  tenant  has  no  "  interest  for  good- will"  as 
against  the  landlord.     It  seems  to  me  that  the.  enactment 

was 
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ISSl.  was  mbant  to  apply  to  the  state  of  things  at  the  time  of 
~       passing  the  statute,  and  to  give  compensation  for  the 

PabloW,  power  which  the  occupier  then  had  to  dispose  of  the 
good-will  and  other  advantages  in  the  usual  manner  to 
an  incoming  tenant,  in  the  expectation  that  the  tenancy 
would  not  be  put  an  end  to.  The  object  appears,  on 
the  whole,  to  have  been,  that  the  tenant  should  be 
placed  as  far  as  possible  in  the  same  situation  as  if  the 
act  had  not  passed. 

Patteson  J.  I  have  also  had  some  difficulty  in  the 
construction  of  this  clause,  but  I  think  the  words  '^  any 
interest  for  good-will"  clearly  shew  that  the  legislature 
did  not  contemplate  a  legal  interest  as  between  landlord 
and  tenant;  for  no  interest  in  the  good-will  could  be 
insisted  upon  against  a  landlord,  who,  at  the  time  of 
passing  the  act,  would  have  been  entitled  to  put  an  end 
to  the  tenancy  at  half  a  year's  notice.  Then,  as  the 
words  must  have  some  signification,  I  think  they  must 
be  understood  to  mean  that  the  company  is  to  make 
comoensation  to  the  tenant  in  the  same  manner  as  an 
ordinary  purchaser  taking  a  yearly  tenancy  with  the 
incidents  commonly  attending  it 

Rule  absolute  (a). 

A  similar  rule  nisi  for  a  mandamus  to  the  company 
was  obtained  on  the  part  of  Joseph  Wrigkty  another  tenant 
of  premises  in  the  market,  on  affidavits  nearly  resem- 
bling those  made  use  of  in  the  above  case.     Sir  James 

(<t)  A  motion  for  costs  was  afterwirds  made  in  this  case,  for  the  grounds 
and  result  of  which  see  Rex  v.  The  Hungerfard  Market  Company,  ante, 
p.  204. 1  note  (a).  In  the  last  line  of  that  note,  and  in  the  marginal  note, 
p.  197.,  for  "  before,"  read  ««  after." 

Scarlett 
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Scarlett  and  FoUett  shewed  cause  in  Triniiy  term,  1881,        h99li* 
and  the  Attomeu^General  and  Iiaw  were  heard  contra (       _"" " 
but  it  appeared,  on  the  affidavits  now  filed  by  the  coni«>      l^^mum* 
pany,  that  the  party  applying  had  held  under  the  land- 
lord, Mr.  fVise,  of  whom  the  company  purchased,  on  an 
agreement  for  one  year  certain  from  Michaelmas  1822, 
with  liberty  to  the  landlord  afterwards  to  determine  the 
tenancy  in  any  year  at  three  months'  notice,  and  with  a 
stipulation  also  that  the  tenant  should  not  underlet  or 
give  up  possession  of  the  premises  without  leave  in 
writing.     The  Court  was  of  opinion  that  these  con- 
ditions of  holding,  especially  the  last,  essentially  distin- 
guished this  case  from  the  preceding^  and  the  rule  was 
discharged ;  as  also  were  two  other  rules  obtained  under 
circumstances  not  materially  differing. 

In  the  following  Michaelmas  term,  Kelly  obtained  a 
rule  on  the  application  of  a  party  named  Lee,  against 
whom  the  company  had  brought  ejectments,  under  simi- 
lar circumstances  to  those  last  stated,  calling  on  the 
lessors  of  the  plaintiff  to  shew  cause  why  proceedings 
should  not  be  stayed  till  they  should  have  made  com- 
pensation to  the  defendant  for  his  interest,  good-will, 
and  fixtures,  according  to  the  act,  or  summoned  a  jury 
for  that  purpose.  Sir  James  Scarlett  and  FoUett  shewed 
cause;  and  KeUy,  contr^,  insisted  that,  by  the  pro- 
vbions  of  the  act,  the  making  compensation  was  a  con- 
dition precedent  to  determining  the  possession.  The 
Court,  however,  held,  that  this  view  of  the  statute, 
assuming  it  to  be  correct,  might  form  an  answer  to  the 
action  of  ejectment,  but  furnished  no  ground  for  the  in- 
terference of  the  Court;  and  this,  and  three  other  rules 
in  similar  cases,  were  discharged. 
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mTsS^'        WijLsoN,  Baronet,  against  Hoare  and  Thirteen 

Others. 


A  copyhold         A  SSUMPSIT  by  the  lord  of  the  manor  t)f  Hamp- 

estate  was  XX 

vested  in  four-  stead  tot  fines'oti  admission  of  the  defendants  to  a 

teen  trustees, 

and  by  a  decree  copyhold   tenement.     Plea,  the  general  ssue.     At  the 

of  the  Court  of      ^ 

Chancery^made  trial  before  Tarke  J.,  at  the  Middlesex  sittings  aPter 
which  the  lord  Tttntty  term  1630,  the  following  appeared  to  be  the 
and  the  trustees  ^^^  of  the  Case:*— The  plaintiff  was,  before  and  on  the 
Wng  were'  l^A  <>f  J^^y  ^^26,  and  still  is,  lord  of  the  manor  of 
Sd^iS"thT  Hampstead^  in  the  county  of  Middlesex.  On  the  20th 
when  at  any      ^f  December  1698,  the  Earl  of  Gainsborough,  being  lord, 

time  the  num-  '  &   »  o  ' 

berof  the  trus-  and  seised  in  fee,  of  the  said  manor,  at  a  court  baron  then 

tees  should  be 

reduced  to  fire,   held  for  the  manor  by  his  steward,  and  with  the  consent 

the  lord  should, 

with  the  ap-       of  the  homagers,  granted  by  copy  of  court  roll  to  Sir 

probation  of  a 

Master  inChan.  Thomas  Lonej  and  thirteen  other  persons  therein  named, 
nine' others  to     six  acres  of  heath  ground,  part  of  Hampstead  Heath,  lying 

be  added  to  the  it    •  i  «  •         i  n     r         i*  •      i 

five,  to  whose  and  being  about  and  encompassmg  the  well  of  medicmai 

render  should'  Waters  (as  the  same  w^as  staked  and  set  out  by  certain 

^atUie^lord  ^^  ^^^  homagers  for  that  purpose),  to  hold  to  Sir  T.  Lane 

Sem  oiTpayin  *^  ^^®  Other  grantees,  their  heirs  and  assigns,  at  the 

a  reasonable  ^jj|  ^f  ^^  |^|.j  accordintf  to  the  custom  of  the  said 

fine.     The  '  o 

annual  value  manor  of  Hampsteady  at  the  yearly  rent  of  5s.  By 
was  1000^.:       indenture  dated  the  20th  of  December  1698,  between 

Held,  that 

5657/.  19«.  was  the  Honourable  Susannah  Noel,  widow,  mother  of  the 

an  unreason- 
able fine  on 

the  admission  of  fourteen  trustees  ;  and  that  the  proper  mode  of  assessing  the  fine  was 
to  take,  for  the  first  life,  two  years*  improved  value ;  for  tlie  second  life,  one  half  of  the 
sum  takeq  for  the  first ;  and  for  the  third  lifoi  one  half  the  sum  taken  for  the  second ;  and 

so  OUk 

111  .  < 

said 
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said  Earl,  then  an  infant,  of  the  one  part,  and  the  said        18S|.' 
grantees  of  the  other  part,  reciting  the  said  grant,  it'       y^^j^^ 
was  declared  and  agreed  by  the  parties  thereto,  that  the       ^hut 
grantees  should,  as  trustees,  stand  seised  of  the  said 
premises,  and  all  improvements  of  the  same,  thereafter 
to  be  made,  for  the  sole  use  and  benefit  of  the  poor  of 
the  parish  of  Hampstcad^  successively  for  ever ;  and  that 
they  should  employ  all  the  rents  and  profits  thereof, 
and  all  improvements  to  be  made  of  the  same,  after 
deduction  of  reasonable  expenses,  for  the  benefit  Df  such 
poor  for  ever.     In  a  suit  instituted  in  the  Court  of  Chatw 
eery  in  1729  by  the  then  attorney-general,  on  the  relation 
of  J.  B.  and  W.  JT.,  on  behalf  of  themselves  and  others, 
inhabitants  and  poor  of  the  parish  of  Hampsiead,  to 
which  the  then  trustees  of  the  charity  and  the  then  lord- 
of  the  manor,  an  infant,  were  partiesy  it  was  ordered 
and  decreed,  that  the  charity  contained  in  the  copy  of 
court  roll  and  deed  declaring  the  trust  of  the  20th  of 
December  1698  should  be  established,  and  the  lands  com- 
prised therein  be  held  and  enjoyed  according  to  the 
said  grant,  paying  the  rent  of  5s.  per  annum  to  the  lord 
of  the  manor,  and  a  reasonable  fine  upbn  every  8ur« 
render  and  admittance,  according  to  the  custom  of  the 
said  manor;  and  the   trustees   being  all  dead  except 
three  (and  two  of  them  having  declined  to  act),  it  was 
ordered  that  Mn  Games^  the  lord  of  the  manor,  should, 
with  the  approbation  of  Mr.  Elde^  one  of  the  Mastei's  of 
the  Court  of  Chancery,  nominate  thirtt?en  others  of  the 
copyhold  tenants  of  the  manor  of  Hampstead,  and  inha- 
bitants of  the  said  parish,  to  make  up  the  original  number 
of  fourteen  trustees ;  that  the  defendants,  the  three  sur-^ 

viving 
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1S81.  TiviBg  trustees,  should  surrender  the  premises  to  the  use 
of  the  one  who  was  willing  to  act,  and  the  said  thirteen 
other  persons  and  their  heirs,  on  the  trusts  contained 
in  the  deed  of  the  20th  of  December  1698,  and  that  the 
lord  of  the  manor  for  the  time  being  should  admit 
them,  paying  a  reasonable  fine ;  and  when,  at  any  time 
thereafter,  the  number  of  the  said  trustees  should  be 
reduced  to  five,  then  the  lord  of  the  manor  for  the  time 
being  should,  with  the  approbation  of  the  Master, 
nominate  nine  others,  qualified  as  aforesaid,  to  be  added 
to  the  five,  and  a  new  surrender  should  be  made  to 
their  use,  on  the  same  trusts ;  and  that  the  lord  of  the 
manor  should  admit  them,  paying  a  reasonable  fine. 
The  number  of  trustees  having,  in  1826,  been  reduced 
to  five,  nine  were  selected  by  the  lord,  in  the  manner 
mentioned  in  the  decree;  and  on  the  13th  of  July  1826 
the  fourteen  defendants  were  duly  admitted  as  trustees 
to  the  customary  tenements  in  the  declaration  men- 
tioned, being  the  WeUs  charity  estate  above  described. 
And  it  was  agreed  between  the  parties  that  the  plainti£^ 
as  lord  of  the  manor,  should  assess  one  fine  in  respect 
of  all  the  tenements  forming  the  estate,  and  not  several 
fines  upon  the  respective  parts  thereof,  which  had  been 
held  by  distinct  copies  of  court  roll.  The  plaintiff*  as- 
sessed the  fine  at  5657L  I9s.  Payment  was  demanded 
and  refused.  At  the  time  the  defendants  were  admitted, 
the  tenements  were  worth  by  the  year  1000/.,  after  de- 
ducting the  quit  rents  payable  for  them  to  the  plainti£^ 
as  lord  of  the  manor. 

The  fine  had  been  assessed  on  the  following  prin- 
ciple:— Two  years'  value  was  taken  for  the  first  life» 

half 
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half  of  two  years'  valuefor  the  second  llfe^  a  third  for  the  1 8S1«  r 

third  life,  a  fourth  for  the  fourth,  and  so  on  to.  the  ninth  '    III 

life :  and  for  the  last  five  lives  no  additional  sum  was  taken*  ^^^ 


It  appeared  that  by  the  custom  of  the  manor,  two  years' 
improved  value  was  the  fine  payable  on  admission  for 
a  single  life,  and  that  where  more  than  one  life  badf 
been  admitted,  the  principle  adopted  in  this  case  had 
been  acted  upon  in  four  instances;  two  of  them  being  in 
1811,  one  in  1814,  and  the  other  in  1624.  But  the 
principle  more  generally  adopted  on  the  admission  pf 
several  lives,  was  to  take  two  years'  improved  value  for 
the  first  life ;  for  the  second,  one  half  the  sum  charged 
upon  the  first;  for  the  third,  one  half  the  sum  taken 
ibr  the  second;  and  so  on.  It  appeared  further,  that 
since  1729,  there  had  been  an  admission  of  trustees  to 
this  charity  once  in  every  nineteen  ye^rs.  In  the  pr^ 
sent  case  the  ages  of  the  trustees  (omitting  those  of  the 
youngest  five)  were,,  at  the  time  of  the  admission,  forty* 
three,  forty-four,  fifty-two,  fifty-four,  fifty-seven,  fifty- 
nine,  sixty,  sixty,  and  sixty-four.  Upon  these  facts, 
the  learned  Judge  was  of  opinion  that  even  if,  in  an  ordi- 
nary case  of  admission  for  several  lives,  the  principle 
adopted  was  right,  still,  in  assessing  this  fine,  it  ought  to 
have  been  taken  into  consideration  that  the  lord  selected 
the  lives,  and  that  vacancies  in  the  trust  occurred  by  resig-* 
nation  as  well  as  by  death ;  and  that  the  jury  should  weigh 
those  circumstances  in  deciding  whether  or  not  the  fine 
was  reasonable.  The  counsel  ibr  the  plamtifi^  intimating 
that  the  lord  was  desirous  to  have  the  matter  brought 
before  the  Court,  the  learned  Judge  nonsuited  the  plain- 
tifi^  reserving  liberty  to  him  to  move  to  enter  a  verdict 
for  the  amount  of  the  fine  assessed,  if  the  Court  should 
Vol.  If.  A  a  think 
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id§l.       think  fit     In  Michaelmas  term  1830  a  rule  nisi  was  ac- 

^^^ ;  J  cordingly  obtained. 

agema —  Jn  Dioving  for  the  rule,  Gumey  stated  that  the  ob- 
ject  of  the  lord  was  rather  to  obtain  the  opinion  of 
'  the  Court  as  to  the  principle  upon  which  the  fines 
should  be  calculated  on  the  admission  of  future  trus- 
tees^ than  to  succeed  in  the  present  action;  and  he 
cited  Toybr  ▼.  Pembtvke^  which  was  argued  upon  a 
special  case  in  this  Court. in  Michaelmas  term  ISIS, 
by  Holroyd  for  the  plaintiiT,  and  Richardson  for  the 
defendai^t^  where  three  joint  tenants  had  been  admitted 
to  a  copyhold  tenement  in  the  manor  of  Stdton  HoU 
land,  in  the  county  of  Lincoln,  and  the  lord  of  the 
manor  had  demanded  as  a  fine  for  the  first  life,  two 
years'  improved  value;  for  the  second,  half  the  sum 
assessed  for  the  first ;  and  for  the  third,  half  the  sum 
assessed  for  the  second.  The  Court  there  intimated 
a  strong  opinion  that  the  fine  was  reasonable,  inas- 
much as  it*  would  never  amount  to  four  years'  im- 
proved value;  but  the  case  was  sent  down  to  a  new 
trial,  and  the  point  was  not  finally  decided.  In  the 
present  term, 

Sir  J.  Scarlett,  R.  V.  Richards,  and  C  H.  Bosanquet 
shewed  cause.  The  nonsuit  was  right.  The  lord  must 
assess  and  declare  for  the  true  sum,  Grant  v.  Jstle{a). 
And  he  cannot  even  assess,  and  then  remit  part.  Lord 
Northwick  v.  Stanway  (i).  The  plaintiff  has  not  assessed 
the  true  sum.  The  annual  value  of  the  premises 
is  admitted  to  be   1000/.      The   sum   demanded  is 

(a)  2  Doug.  731.  (6)  3  S.  I*  P.  346.  6  EaMp  56. 

5657L 
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5657/.  195.     No  buildings  have  been  erected  since  1801.       183L 
Now,  the  first  assessment  on  the  present  principle  was  in 
Fehruanf  1811;  there  are  but  four  instances  given  in  evi*       o^imn 
dence,  and  there  are  no  more  in  the  Court  rolls.    The 
plaintiff   therefore,  has  not  proved  the  allegation  in 
the  declaration,  that  the  assessment  was  accprding  to 
the  custom  of  the  manor.    That  is  fatal.     Besides,  the 
principle  on  which  the  assessment  was  made  is  wrong ; 
if  acted  on  to  the  full  extent,  the  fine  might  amount  to 
a  sum  exceeding  the  value  of  the  fee-simple.    The  prin- 
ciple which  the  plaintiff  is  now  satisfied  to  abide  by,  viz. 
to  take  for  the  second  life  half  what  the  immediate  tenant 
for  life  pays;  for  the  third,  half  of  the  secondhand  for 
the  fourth,  half  of  the  third,  and  so  on,  (by  which  means 
four  years'  value  is  never  arrived  at,  it  being  a  decreasing 
series,}  is  only  applicable  where  persons  take  in  siW" 
cession  (a).     This  may  be  a  good  rule  in  the  case  of 
remainders;  but  the  defendants  are  joint  tenants  seised 
per  my  et  per  tout,   having  one  undivided  interest, 
making  but  one  tenant     None  of  the  cases,   there- 
fore^ in  the  books,  in  terms  apply  to  them;  being  all 
cases  where  the  lives  take  successive^  either  having  dif* 
ferent  interests,  or  being  separate  tenants,  as  in   The 
Earl  of  Bath  v.  Abney  (A),  which  was  the  case  of  an 
executor.    Then,  if  the  cases  do  not  apply,  it  is  im- 
portant to  shew,  with  reference  to  reasonableness^  that 
the   trustees  stand  in  an  unusual  position,  firom  the 
mode  of  their  appointment     Considering  it  as  an  in- 
surable interest,  it  is  a  very  singular  risk.    The  lord 
in  the  first  Instance  nominates  fourteen  trustees;  but 

(a)  1  iraOaiu  on.  Copyh*  485.  Sdcdiu  (b)  1  Burr.  217 > 

A  a  2  upon 
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1831.       upon  the  death  or  earlier  disqualification  (by  change 
« V    .     of  iresidence  or  resignation)  of  the  first  nine,  Ae  last 

againa  gye  are  to  surrender  their  trust,  and  fourteen  new  trus- 
tees  are  to  be  appointed.  Therefore  the  risk  is  upon 
nine  lives,  and  those  the  worst  out  of  the  fourteen. 
Contrary  to  most  risks  upon  lives,  which  are  in  favour 
of  the  tenant,  the  longest  lives  here  are  for  the  benefit 
of  the  lord.  He  has  the  selection  of  the  lives  in  the 
first  instance;  and  when  they  are  put  in,  he  has  the 
benefit  of  the  five  best  amongst  them.  The  conse- 
-  quenoe  has  been,  that  since  the  date  of  the  order  in 
Chancery,  admissions  have  been  at  the  rate  of  one  in 
nineteen  years.  Now  the  average  duration  of  a  life  of 
thirty  years  is  stated  by  one  actuary  at  thirty-four  years 
and  a  half,  by  another  at  twenty-nine.  Taking  then 
the .  shortest  period,  a  single  trustee  would  hold  the 
estate  for  twenty-nine  years ;  whereas  the  body  of  trus- 
tees, under  this  mode  of  appointment,  have  only  held 
nineteen  years  on  an  average.  Therefore  if,  for  twen- 
ty-nine years,  a  reasonable  fine  would  be  two  years' 
improved  value,  for  nineteen  years  it  should  not 
amount  to  sixteen  months ;  or,  stating  it  in  money, 
instead  of  20002.  it  should  be  1253/.  Or  again,  the 
average  duration  of  the  most  probable  survivor  of  nine 
lives,  at  ages  from  thirty  to  sixty,  is  calculated  at 
about  forty  years,  which  would  reduce  the  fine  lower 
still;  to  eleven  months'  improved  value,  or  in  money 
value  under  1000/.  It  appears  that  the  ages  of  the 
present  trustees,  omitting  the  youngest  five  (as  the 
most  probable  survivors),  were  from  forty-three  to 
sixty-four:  the  averfige  of  their  ages  being  nearly 
fifty-five.  The  defendants,  therefore,  have  not  the  be- 
nefit 
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sefit  of  even  a  single  good  life«     The  most  they  can  be       183.1. 
called  upon  to  pay  is  such  sum  as  bears  the  same  pro-  • 

portion  to  2000/.  which  the  risk  they  run  does  to  a       agamu 

HOAEI. 

good  life  of  twenty-nine  years,  viz.  1253/.  Lastly,  the 
trustees  are  not  beneJkiaUy  interested ;  they  represent  a 
charity ;  and  in  construing  the  word  reasonable  in  the 
Chancellor's  order,  regard  must  be  had  to  that  fact  It 
is  not  probable,  that  if  the  Lord  Chancellor  had  intended 
the  word  in  its  legal  sense  of  ^*  not  more  than  two  years* 
improved  value,"  he  would  have  allowed  the  lord  of  the 
manor  to  nominate  his  own  lives,  subject  only  to  the 
approval  of  a  Master  in  Chancery.  And  that  app'roval, 
no  doubt,  had  reference  to  the  qualifications  and  respect^ 
ability  of  the  persons  who  were  to  have  the  care  of  the 
charity  concerns.  The  lord  granted  the  land  in  the 
first  instance,  without  consideration,  for  the  benefit  of 
the  charity ;  and  it  might  have  been  expected  that  what 
was  voluntarily  given,  was  not  intended  afkerwards  to  be 
a  subject  of  emolument  It  is,  however,  too  late  now, 
since  the  order  in  question,  to  contend  that  no  fine 
should  be  paid;  but  for  the  reasons  given,  both  the 
principle  adopted  upon  the  record,  and  that  which  the 
plaintiff  has  endeavoured  to  support  in  argument,  are 
equally  inapplicable. 

Gumey  and  Scriven  Serjt  for  the  defendants.  It  is 
fbr  the  copyholder  to  shew  that  the  fine  was  unreasonable, 
and  not  for  the  lord  to  shew  it  was  reasonable,  Denny 
V.  Lemman  (a).  The  fine  is  reasonable  and  consistent 
with  the  custom  as  alleged  in  the  declaration.  There  is 
a  general  custom  as  to  fines  affecting  all  manors ;  and 

(a)  IM.  135. 

A  a  3  that 
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1831.  that  must  prevail  where  a  special  usage  to  the  contrary 
is  not  shewn  to  exist.     Now,  by  the  general  custom,  the 

^goffui  lord  is  entitled,  upon  the  admission  of  a  single  life,  to 
have  two  years'  value;  and  of  two  or  more  lives,  an 
increased  fine  in  proportion  to  the  number  of  lives. 
No  case  of  copyholds  held  for  life  has  been  found, 
wherein  more  than  three  lives  in  possession  have  been 
admitted.  The  usage,  frequently,  is  to  grant  copyholds 
in  reversion ;  and  in  those  cases  the  fines  are  regulated 
by  the  custom  of  the  manor.  IParke  J.  Where  three 
lives  are  admitted  as  joint  tenants,  and  the  property  is 
worth  1000/.  a  year,  has  the  fine  (calculated  on  the  prin* 
ciple  of  the  fine  in  this  case)  been  3500^?]  The  case 
of  joint  tenants  is  now  for  the  first  time  before  the  Court. 
In  the  case  of  tenants  in  common,  each  must  pay  for 
his  share,  and  each  is  admitted  to  his  several  part  only. 
In  the  case  of  joint  tenants,  one  fine  only  is  payable  for 
the  whole:  on  the  death  of  tenants  in  common,  the  lord 
will  have  a  fine  on  the  death  of  each ;  in  the  case  of 
joint  tenants,  he  will  have  no  fine  till  the  survivor  dies. 
If  there  are  two  successive  estates  for  life  in  a  copy- 
hold, the  admittance  of  the  first  admits  all;  but  as 
each  succeeds  to  the  possession  he  must  pay  a  fine, 
though  not  a  whole  fine,  Kitchen^  241.  It  is  said  in  Co. 
Copy.  s.  56.  that  if  copyholds  be  granted  to  three  sue- 
cessivij  each,  as  he  succeeds,  must  pay  a  fine;  there- 
fore, if  all  three  live  to  occupy,  they  will  pay  six 
years'  value:  can  it  be  unreasonable,  then,  to  pay  in 
the  first  instance  a  half  fine  for  the  second  life,  one 
fourth  for  the  third  ?  The  general  rule  undoubtedly  is 
so,  and  it  was  recognized  in  Lord  Bath  v.  Abney  {a)  and 

(a)  Ij&Mrr.  217. 

Taylor 
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Taylor  V.  Pembioke  (a).  But  there  is  nothing  to  shew  _1M1. 
that  a  fine  assessed  on  the  principle  adopted  in  this  ^'j^j7 
case  is  unreasonable.  \Parke  J.  According  to  the  prtn-  •*'*^^**«< 
ciple  of  calculation  generally  adopted,  the  fih^  can  neuer 
amount  to  four  years'  improved  value.  The  greater 
the  number  of  lives,  the  nearer  it  will  approach  to  it ; 
but  being  a  decreasing  series,  it  will  never  reach,  it] 
Though  that  be  the  custom  in  many  manors,  still  the 
question  in  this  case  is,  whether  the  fine  or  the  prin- 
ciple  on  which  it  is  assessed  be  reasonable,  and  there 
is  nothing  to  shew  that  it  is  not  so.  \lAUledaU  J.  If 
there  were  200  or  more  lives,  the  fine  might  possibly 
exceed  the  value  of  the  estate.]  Assuming  that  the 
lord,  in  assessing  the  amount  of  the  fine,  ought  to 
have  taken  into  his  consideration  his  right  of  nomip- 
ation  or  selection,  controlled  as  it  is  by  the  Master  in 
Chancery,  and  the  advantage  likely  to  accrue  to  him 
by  resignation  of  the  trustees ;  and  that  those  circuo)- 
stances  would  have  the  efiect  of  cutting  down  the  fine; 
still  it  would  have  been  competent  to  the  lord,  if  the  case 
had  proceeded,  to  have  proved  other  circumstances 
which  might  have  shewn  the  propriety  of  increasing  the 
fine,  and  then  it  would  have  been  a  question,  under  all 
the  circumstances,  to  be  submitted  to  the  jury,  whether 
the  fine  were  reasonable  or  not  The  question  not 
having  been  left  to  the  jury,  the  nonsuit  was  clearly 
wrong.  The  object  of  the  lord,  however,  is,  to  have 
the  principle  settled  on  which  fines  are  to  be  assessed  in 
future ;  and  therefore  he  is  willing,  and  even  desirous, 

(a)   AnUj  p.  354. 

A  a  4  that 
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1831.     >  /that  the  present  rule  should  be  discharged,  if  the  Court 
will  lay  down  the  principle  to  be  adopted  from  hence- 


agaUui        forward. 


Cur*  adv.  vuU» 


Lord  Tenterden  C  J.  now  delivered  the  judgment 
of  the  Court. 

According  to  the  terms  of  tlie  decree  respecting  this 
charityi  when  the  fourteen  trustees  are  reduced  to  five, 
it  is  requisite  there  should  be  a  new  admission.  The 
number  had  been  reduced  to  five,  and  fourteen  new 
lives  were  admitted.  Double  the  yearly  value  for  one 
life  is  2000/.  Sir  Thomas  Wilson  had  assessed  the  fine 
at  56^7L  195.  The  question  was,  whether  that  was  a 
good  assessment,  or  a  sum  excessive  and  unreasonable : 
if  the  latter,  the  plaintiff  could  not  recover.  That  was 
the  opinion  of  my  Brother  Parke  upon  the  trial,  and 
the  plaintiff  was  nonsuited.  We  are  of  opinion  that  the 
nonsuit  ought  not  to  be  set  aside,  the  sum  charged  being 
an  excessive  and  unreasonable  fine* 

We  might  content  ourselves  with  saying  that,  and  no 
more;  but  we  have  been  requested,  for  the  sake  of 
enabling  all  parties  to  know  what  their  rights  are,  to 
say  what  ought  to  be  the  proper  fine :  and  our  opinion 
is,  that  the  proper  mode  of  estimating  the  fine  is  to 
take,  for  the  second  life,  half  the  sum  taken  for  the  first; 
for  the  third,  half  the  sum  taken  for  the  second;  and  for 
the  fourth,  half  that  which  is  taken  for  the  third ;  and 
so  on.  The  effect  of  that  will  be,  that  you  can  never 
quite  arrive  at  double  the  sum  taken  upon  the  first  life^ 
whereas  the  fine  at  present  assessed  very  much  exceeds 

that; 
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that:   ibr  the  principle  on  which  it  was  assessed  was        183L 
this :  two  years'  value  was  taken  for  the  first  life ;  half       ^^ 
of  that  for  the  second  life;  a  third  for  the  third  life ;  a        ogamu 

HOAKI. 

fourth  for  the  fourth ;  and  so  on  to  the  ninth  life.  The 
rule  that  we  have  laid  down  appears  to  have  been  the 
rule  approved  of  in  Taylor  v.  Pembroke,  and  is  re- 
ferred to  in  the  Earl  of  Bath  v.  Abney  (a),  though  it 
is  not  very  accurately  stated  either  in  the  margin  of  the 
report,  or  in  Wailing s  Treatise  on  Copyholds  (b).  There 
is  an  inaccurate  use  of  the  word  *^  sesqui."  It  is  said 
that  the  fine  for  two  lives  is  the  sesqui  of  that  taken  for 
one,  and  so  far  it  is  correct;  and  that  the  fine  for  three 
is  the  sesqui  of  that  taken  for  two,  which  is  incorrect. 
The  meaning  is  plain  enough,  that  the  sum  taken  for  the 
third  life  is  the  sesqui  of  that  taken  for  the  second.  The 
rule  must  be  discharged. 

Rule  discharged. 

(a)  1  Swrr.  fill.  (6)  Tol  i.  p.  483.  Sd  fldiu 
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The  Kino  against  Richard  Carlile. 

A  return  to  a     HTHIS  case  was  areued  on  a  former  day  in  this  term 

writ  of  error,        JL  ^^ 

by  the  defendant  in  person,  and  Wightinan  for  the 
crown :  the  arguments  urged  and  authorities  cited  are 
so  fully  stated  and  commented  on  in  the  judgment  de- 
livered by  the  Court,  that  it  is  deemed  unnecessary  to 
state  them  here. 


directed  to  the 
commissionen 
of  oyer  and 
terminer  of  the 
cit  J  of  London 
set  out  the  re- 
cord of  an  in- 
dictment found 
against  the  de- 
fbndant,  before 
the  lord  major 
and  others; 
and  stated  that 
he  was  tried 


London^  upon  a  suggestion  of  error  in  the  record  and 
process,  and  in  the  giving  of  judgment  upon  an  indict- 
ment against  Richard  Carlile  for  the  publication  of  a 
malicious  and  seditious  libel,  whereof  he  was  convicted 
before  them ;  and  commanding  them  to  send  the  record 
and  process,  with  all  things  touching  the  same,  under 


Lord  Tentjeirden  C.  J.,  in  the  course  of  the  term, 
.      ..     delivered  the  judfirment  of  the  Court.     This  case  came 

upon  the  said  ^      ^ 

indictment  by  •  before  the  Court  upon  a  writ  of  error  directed  to  the 

jury  of  the  * 

country  at  the    commissioners   of  oyer  and   terminer  of  the   city  of 

next  session 
holden  before 
the  lord  mayor, 
several  of  the 
judges,  alder- 
men, recorder, 
and  others,  as- 
signed by  cer- 
tain letters  ■ 
patent  under 
the  great  seal 
directed  to 
them,  or  tny 

two  or  more  of  them,  to  inquire  of  certain  offences ;  that  he  was,  by  the  verdict  of  such 
jury,  found  guilty;  and  that  thereupon  judgment  was  given  by  the  Court  against  him. 
Upon  this  return  the  defendant  assigned  as  errors  in  law,  that  the  judgment  was  insufll- 
dent,  and  that  it  should  have  been  for  the  defendant :  and  as  errors  in  fact,  first,  that  when 
the  jury  gave  their  verdict  there  was  but  one  of  the  justices  named  in  the  commission 
present  in  Court;  and,  secondly,  that  the  verdict  was  not,  at  the  time  it  was  so  given, 
entered  of  record.  The  king's  coroner  and  attorney  answered  *'  in  nullo  est  errstiun*** 
and  prayed  that  the  judgment  might  be  affirmed  : 

Held,  as  to  .the  first  error  in  fact,  that  as  it  appeared  by  the  record,  that  the  verdict 
was  given  at  a  session  holden  before  several  of  the  commissioners  and  justices,  the  plaintiff 
in  error  could  not  be  allowed  to  aver,  in  contradiction  to  the  record,  that  only  one  of  the 
justices  was  present  when  the  jury  gave  their  verdict :  and  the  answer,  in  nuHo  est  erra- 
tum, is  no  admission  of  the  fact  assigned  for  error,  unless  it  could  lawfully  be  assigned,  and 
is  well  assigned  in  point  of  form. 

Held,  alsot  that  the  second  error  in  fact  assigned,  was  no  error,  inasmuch  as  it  was  im- 
possible that  a  verdict  should  be  recorded  at  the  time  when  it  was  given,  the  recording  of 
it  being  necenarlly  an  act  sabeequent  to  the  delivery  of  the  verdict  by  a  jury. 

their 
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their  seals  or  the  seal  of  one  of  them,  on  a  day  therein  18S1. 
mentioned,  before  his  majesty,  so  that  in  inspecting  the  -.  ,, 
record  and  process  he  might  cause  farther  to  be  done  ogauut 
thereupon  for  amending  the  error,  as  of  right  and  ac- 
cording to  the  laws  and  tustoms  of  England  should  be 
meet  to  be  done.  The  return  to  this  writ  was  made  by 
the  lord  mayor  of  London^  and  it  contained  the  record 
of  an  indictment  found  before  the  lord  mayor  and 
others,  by  virtue  of  a  commission  under  the  great  seal, 
directed  to  the  justices  therein  named,  and  others,  or 
any  two  or  more  of  them,  to  inquire  of  several  offencea 
therein  particularly  named,  and  all  other  evil  doings, 
offences,  and  injuries  whatsoever,  and  to  hear  and,  de- 
termine the  same  according  to  the  laws  and  customs  of 
England.  The  record  then  set  forth  the  indictment  so 
found  against  Richard  Carliky  his  plea  of  not  guilty, 
issue  joined  thereupon,  and  a  day  given  to  the  parties  at 
the  next  session  of  oyer  and  terminer. .  It  then  pro- 
ceeded to  state,  that  at  the  next  session  holden  before 
the  lord  mayor,  several  of  the  Judges,  aldermen,  re- 
corder, and  others  named  in  the  commission,  the  de- 
fendant,  Richard  Carlilcy  was  tried  before  a  jury  of  the 
country,  and  by  their  verdict  found  guilty  of  the  pre- 
mises charged  in  the  second  and  third  counts  of  the 
indictment,  and  that  thereupon  judgment  was  given  by 
the  Court  against  him. 

Upon  this  return,  the  defendant  assigned  several 
errors  in  law  and  in  fact.  The  errors  in  law  assigned 
were,  that  the  indictment  was  insufficient,  and  that  judg- 
ment should  have  been  given  thereupon  for  the  defend- 
ant, Richard  Carlik.  The  errors  in  fact  assigned  were, 
first,  that  at  the  time  when  the  jury  gave  their  verdict 

against 
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18S1.        against  the  defendant,  there  was  but  one  of  the  justices 
_  '  named  in  the  commission  present  in  court;  and,  se- 

Qffwfti  condly,  that  the  verdict  was  not,  at  the  time  it  was  so 
given,  entered  of  record.  The  king's  coroner  and  at- 
torney in  this  court  answered  the  assignment  of  errors  in 
these  words ;  viz.  *^  That  there  is  not,  either  in  the  re- 
cord and  process  aforesaid,  or  in  the  giving  the  judgment 
aforesaid  against  the  sbaA,  Richard  Carlile^  any  error; 
and  prays  that  the  Court  may  proceed  to  examine  as 
well  the  record  and  process  aforesaid,  as  the  matters 
aforesaid  above  assigned  for  error,  and  that  the  judgment 
may  be  affirmed." 

Upon  this  state  of  the  record  it  appears  that  the 
defendant  Carlile^  who  is  the  plaintiff  in  error,  had 
assigned  errors  both  in  law  and  in  fact,  which  is  ir- 
regular, and  could  not  have  been  allowed,  if,  on  the  part 
of  the  prosecution,  it  had  been  thought  right  to  demur 
for  the  duplicity,  but  that  this  was  waived. 

The  plaintiff  in  error  was  brought  before  the  Court 
by  habeas  corpus,  and  was  heard  to  argue  in  person  in 
support  of  his  writ  of  error. 

In  the  course  of  the  argument,  we  gave  our  opinion 
upon  the  matters  in  law  assigned  for  error ;  and  it  is  not 
now  necessary  to  say  more  than  that  the  libel  of  which 
the  defendant  has  been  found  guilty  is  one  of  a  most 
mischievous  and  malignant  character,  and  is  charged 
upon  the  record  in  due  form  of  law. 

Upon  the  second  error  in  fact  assigned,  we  also  gave 
our  opinion,  that  it  was  no  error  in  fact,  as  well  be- 
cause it  is  impossible  that  a  verdict  should  be  recorded 
at  the  time  it  is  given,  the  record  of  it  being  necessarily 
an  act  subsequent  to  the  delivery  of  the  verdict  by  a 

jury* 
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jury,  as  because  there  is  no  time  fixed  by  law  for  the  1831. 
recordingof  a  verdict;  the  practice  being,  that  a  minute 
of  the  verdict  should  be  entered  forthwith  by  the  officer  *  agamu 
of  the  Court,  and  entered  of  record  with  the  other  pro- 
ceedings at  some  subsequent  time,  when  a  formal  record 
of  the  whole  may  be  required.  And  the  minute  so  en- 
tered is  considered  by  the  Court  in  which  the  proceeding 
takes  place  as  evidence  of  the  verdict,  although  the 
record  may  not  have  been  regularly  drawn  up  in  form. 

In  support  of  the  first  error  in  fact  assigned,  reference 
was  made  to  a  passage  in  the  Commentary  of  Sir  William 
BlackstonCi  b.  4.  c  SO.  (a),  wherein  it  is  said,  that  if  a 
commission  be  directed  to  two  or  more  persons  and 
others,  ot  any  of  them,  of  whom  one  of  the  two  named 
shall  be  one,  and  the  others  proceed  without  the  pre- 
sence of  either  of  the  two  thus  named,  all  the  proceed- 
ings are  void,  and  may  be  falsified  upon  bare  inspection, 
without  the  trouble  of  a  writ  of  error.  A  doctrine  to 
the  same  effect  is  to  be  found  in  other  writers.  It  is 
obvious  that  this  doctrine  applies  only  to  cases  wherein 
it  appears,  upon  the  face  of  the  proceedings,  that  they 
were  had  in  the  absence  of  both  the  persons,  the  pre- 
sence of  one  of  whom  was  required  by  the  commission ; 
in  such  a  case  the  proceedings  are  evidently  void  upon 
the  bare  inspection,  and  are  to  be  quashed  without  any 
writ  of  error. 

To  this  objection,  two  answers  were  offered  on  behalf 
of  the  prosecution : 

Ilrst,  That  in  the  case  of  a  misdemeanor,  as  this  is, 
a  privy  verdict  may  be  given  (6),  from  whence  it  was 

(a)  4  BUu  Comm*  p.  390. 

(6)  Co.  Liu.  287  6.  3  /nA  1  la  itor  ▼.  Lodmghamy  Sir  T.  Maym.  1 93. 
SeePiowd,2lU 

inferred 
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1881.       inferred  that  a  verdict  might  be  received  by  one  com- 
^  roissioner  only;  and,  secondly,  that  as  it  appears  by 

ogaMii  the  record  in  the  present  case,  that  the  verdict  was 
given  at  a  session  holden  before  sevjeral  of  the  com- 
missioners and  justices,  the  plaintiff  in  error  could  not 
be  allowed  to  aver  that  only  one  of  the  justices  was  pre- 
sent when  the  jury  gave  their  verdict,  such  an  averment 
being  in  direct  contradiction  to  the  record. 

It  is  not  necessary  to  say  any  thing  on  the  first 
point,  because,  upon  tlie  second  point  urged  on  the 
behalf  of  the  prosecution,  viz.  that  the  allegation  of  the 
plaintiff  in  the  writ  of  error  cannot  be  received,  because 
it  is  in  direct  contradiction  to  the  record,  we  think,  our- 
selves  bound  by  the  authorities  in  the  books,  which  are 
numerous  and  consistent,  to  decide  that  the  plaintiff  in 
error  cannot  be  received  to  make  the  averment  contrary 
to  the  record.  It  is  our  duty  to  decide  according  to 
the  rules  and  principles  of  law  handed  down  to  us  by  a 
series  of  the  decisions  of  our  predecessors;  and  it  is  not 
consonant  to  the  general  principles  of  the  administration 
of  justice  to  allow  the  judgments  of  Courts  to  be  vacated 
upon  matters  of  form,  no  way  connected  with  the  merits 
ef  the  case ;  and  the  mere  fact  of  receiving  the  verdict 
of  a  jury  after  the  trial  is  certainly  an  objection  of  this 
class :  the  error  assigned  is  only  as  to  the  time  of  re- 
ceiving the  verdict,  and  not  as  to  the  time  of  the  trial, 
or  of  the  direction  given  to  the  jury. 

If  error  in  fact  be  assigned,  the  general  answer  that 
there  is  no  error  in  the  record  or  proceedings,  is  not  an 
admission  of  the  fact,  unless  the  fact  can  lawfully  be 
assigd^d  for  error,  and  is  well  assigned  in  form.  In  all 
other  cases  this  general  assertion  is  considered  only  as 

in 
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in  the  nature  of  a  demurrer^  bringing  the  law  of  the  case       1831. 
before  the  Court  for  its  decision.     In  the  case  of  King     ^    ^ 

^       The  Kwo    . 

▼•  Gosper  and  Another  {a\  which  was  an  assignment  of      ^gamaf 
error  in  fact  contrary  to  the  record,  the  Court  say,  the 
defendant,  by  pleading  in  nullo  est  erratum,  does  not 
confess  this  to  be  error,  but  only  puts  himself  upon  the 
judgment  of  the  Court.     In  Okeover  v.  Overbury  (&)  the 
rule  is  laid  down  by  Lord  Hale  thus :  ^*  When  error  in 
&ct  is  well  assigned  for  error,  in  nullo  est  erratum 
amounts  to  a  confession  of  the  fact ;  as  if  infancy  be 
assigned,  the  plaintiff  (f .  e.  the  plaintiff  below)  cannot 
plead  in  nullo  est  erratum,  because  by  it  he  confesseth 
the  infancy,  for  he  ought  to  take  issue ;  but  if  the  party 
assign  for  error  that  the  Court  did  not  sit,  or  that  the 
defendant  did  not  appear,  which  assignments  are  of 
matters  of  fact,  but  not  well  made,  there  in  nullo  est 
erratum  amounts  to  a  demurrer." 

The  same  rule  is  laid  down  in  more  concise  terms  in 
an  anonymous  case,  1  Venirisy  252.,  which  probably  wat 
in  truth  the  case  last  quoted.  The  same  doctrine  is  to 
be  found  in  Hudson  v.  Banks  (c);  and  in  the  case  of 
Ti^or  V.  WUlans{d)j  in  the  House  of  Lords,  in  1827» 
the  opinion  of  the  then  Lord  Chancellor  was  to  the  same 
e£^ ;  and  the  practice  on  writs  of  error  has  been  con- 
formable to  this  rule. 

The  authorities  are  equally  clear,  that  a  party  cannot 
be  received  to  aver  as  error  in  &ct,  a  matter  contrary  to 
the  record.  In  1  Inst.  260.  Lord  Coke  says,  ^*  The 
rolk  being  the  records  or  memorials  of  the  Judges  of 
the  courts  of  record,  import  in  them  such  incontroUable 
credit  and  verity,  as  they  admit  of  no  averment,  plek^ 

(a)   Ydv,  58.  (6)  Sir  7.  Raym,  SSI. 

(c)  Ov.  Jae.  28.  (tf)  1  Bligh,4l5. 

or 
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^^^.  '^orpropf  to  tl)«  (^oplriiiyp  Afl^  if  «3uchrii  record  be 
-  -rr  alleged,  and  it  be  pleaded  that  there  is  no  such  record, 
^gnind  j^  shall  be  tried  only  by  itself;  wd  the  reasoa  hereof  is 
apparent,  for  otherwise  (as  oiir  old  authprs  say^  and.lhat 
,  truly)  th.ei:e  should  never  be  a^y  •  end  of  eontroveosies, 
,^hicb  should,  be  viconvenient"  « 

The. cases  before  quoted,  from  YeboertoB  and  Sir 
^JTmias  Baj/mond  are  direct  uitboritt^s.upon  this  point, 
as  well  as  that  for  whjch  tjbey  weoe  cited ;  and  one 
of  the  instances  put.  by  Lord  Hate^  viz«  that-  the 
.Couct  was  ,noit  sitting,  is  very  iUce  jtbe  present  case. 
Other  cases  were  quoted  at  the  bar  ijlpoti  this  poibt'(a), 
and  it  is  unnecessQry  to  repeat 'them;  but  h  maybe 
pfoperrto  observe  that  one  ofthem,  vix:  MotiHs^r. 
Jferly  {b)i  is  quite  analogous  to  the  present'  That  was 
9,  writ  o^et%ovjoti  a  judgment  iniitiie  Palace  Court,  said 
tOibe  bolden  before  Jamrs^  Duke  of  Ormoridt  the  error 
lissigned  was,  that  tbe^Court  Iwas-npt  holdeabefbre  the 
d^ke, ibut  before  his  deputy;  and  this  was  held  not 
assignable,  being,  contrary  to  the  record.  In  thd  case 
of  Bof^sse  V.  Canmngtafi{c)i  the  error  assigned  was,  that 
one.JF<  J3.»  of  BtadfiAii  was  returned  upon  the  jury 
process,  afd  one .  W.  .8.,  of  MetfiHd^  who  was  another 
person,  and  not  returned,  was  sworn.  And  this  was 
held  Dot  assignable  for-  error  because  contrary  to  the 
record,  and  the  party  estopped  ^  for  otherwise  everyi 
record  jmigbt  be  brought  in  iquestion  upon  such  surmise. 
I  will  mention  ,ooe  more  case  only,  which  is  a  decision 
upot)  both  paints,  yiz*  Cole  v*  Qreen  (d).    An  action  of 

(a)  WhuOer  ▼.  Lee,  Cro,  Jac.  5$9.    Flumer  ▼•  Webb,  9  Lord  Bmy,  14L5. 
And  the  AuUiorities  in  Bac,  Abr.  tit.  Etror, 
*  (ft)  1  Xdv.  ^C     lSUI,94.     1  Jieble,  S53.  (c)  Cro,  Joe.  S44. 

(cQ  1X0V.SO9. 
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waste  was  brought  in  the  court  of  hustings  of  the  city  of  183L 
London:  there  were  two  trials;  upon  the  first  the  verdict 
was  for  the  plaintiff,  and  upon  the  second  for  the  defend-  agamtt 
ant,  and  the  judgment  was  given  for  the  defendant. 
The  plaintiff  brought  a  writ  of  error,  which  was  heard 
before  several  of  the  Judges  assigned  for  that  purpose  at 
Si.  Martinis  le  Grand  i  the  errors  there  assigned  are  not 
applicable  to  the  present  case.  The  judgment  given  for 
the  defendant  in  the  hustings  was  reversed,  and  judgment 
given  for  the  plaintiff  on  the  first  verdict*  Upon  this  re- 
versal of  the  judgment,  the  original  defendant  brought  a 
writ  of  error  in  the  House  of  Lords,  and  there  assigned  for 
error  that  the  jury  did  not  come  out  of  the  four  nearest 
wards,  as  by  the  custom  of  London  they  ought  to  do. 
The  defendant  in  error  pleaded  in  nullo  est  erratum, 
and  upon  argument,  the  Lords,  with  the  advice  of  the 
Judges,  resolved ;  first,  that  this  was  not  assignable  for 
error,  being  contrary  to  the  record,  because  the  award 
of  the  venire  facias  is  out  of  the  four  nearest  wards,  and 
the  writ  returned  served  accordingly;  and,  secondly,  that 
in  nullo  est  erratum  is  a  demurrer;  and  although  there 
be  error  in  fact,  that  is  not  confessed  by  the  demurrer, 
it  not  being  assignable,  but  the  demurrer  upon  it  is  in 
point  of  law,  because  not  assignable,  and  the  judgment 
given  at  St.  Martinis  was  affirmed.  This  is  a  judgment 
pronounced  by  the  highest  tribunal  of  the  country:  the 
matter  is  settled,  as  I  have  before  observed,  by  a  series 
of  decisions;  and  the  rules  in  this  respect  have  been 
perfectly  established,  and  long  known  and  received  as 
law  in  Westminsier  HalU  For  these  reasons  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
Vol.  II.  B  b 
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HuLLETT  against  Hague. 

^r*HtS  was  an  action  for  the  infringement  of  a  patent, 
of  whiqh  the  plaintiflf  was  the  assignee.  Plea,  not 
giiilty.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the  London  sittings  after  last  Hilary  term,  the  plaintiflT 
produced  a  patent,  dated  the  27th  of  November  1^28, 
granted  (6  one  Kneller^  for  certain  improvements  in  eva- 
porating sugar  (which  improvements  were  Also  stpplicable 
to  other  purposes),  and  the  following  specification:  — 
*^  I  W.  G.  Ktteller  do  declare  that  my  invention  cbnsists 
in  a  method  or  process,  and  certain  apparatus  as  here- 
inafter described,  by  which  I  am  enabled  to  evaporate 
liquids  and  solutions  at  a  low  temperature,  and  thereby 
to  avoid  the  injury  to  which  certain  substances  which  re- 
quire a  nice  and  delicate  application  of  heat,  such  as 
sugar,  for  instance,  are  liable  by  being  exposed  to  too 
high  a  temperature ;  andldojisriherdeclareftkatmysaid 
invention  and  improvement  consists  in  forcing,  by  means  of 
bellowsj  or  any  other  blending  apparatus,  atmospheric  or  am/ 
other  air,  either  in  a  hot  or  cold  state,  through  the  liqtUd 


Thursday^ 
May  5Ui. 

A  patent  wai 
taken  out  for 
improTements 
in  evaporat- 
ing sugar,  &c. 
The  specifi- 
cation was 
as  foUows :  — 
*<  My  invention 
consists  in  a 
method  or  ap- 
paratus as 
hereinafter 
described,  by 
which  I  am 
enabled  to  eva- 
porate liquids 
and  solutions 
at  a  low  tem- 
perature, A^c. 
And  my  said 
invention  and 
improvement 
consists  in 
forcing,  by 
means  of  bel- 
lows, or  any 
other  blowing 
apparatus,  at- 
mospheric or 
any  other  air, 
either  in  a  hot 
or  cold  state, 
through  the 
liquid  or  so- 
lution subjected  ^  solution  subjected  to  evaporation,  and  this  I  do  by  means 

to  evaporation ;  ^  r  ^  j 

and  this  I  do 

by  means  of  pipes,  whose  extremities  reach  nearly  (or  within  such  distance  as  may  be  found 
most  suitable  under  peculiar  circumstances)  to  the  upper  or  interior  area  of  the  bottom  of 
the  pan  or  boiler  containing  such  liquid  or  solution,  the  other  extremities  of  suck  pipex  being 
amneeted  wUh  larger  jvipet^  which  communicate  with  the  bellows  or  other  blowing  apparatoa 
which  forces  the  air  into  them.*'  The  lesser  pipes  were  to  be  equally  distributed,  and  their 
lower  ends  on  a  level  with  each  other.  It  was  further  declared,  that  the  form  of  the  ap- 
paratus might  be  varied,  provided  the  essential  properties  were  maintained :  Held,  that 
taking  the  whole  of  the  specification  together,  it  appeared  that  the  invention  consisted  of 
the  particular  method  or  process  of  forcing,  hy  means  of  bellows,  &c.  air  through  the  liquid 
subjected  to  evaporation,  viz.  by  pijtet  connected  with  tarter  pipe*,  and  jiiaced  as  mentioned 
in  the  specification ;  and,  therefore,  that  it  was  not  void  because  another  patent  had  been 
before  granted  to  other  persons  for  effecting  the  same  object,  by  a  coil  of  pipes  (lying  at 
the  bottom  of  a  vessel),  perforated  with  small  holes,  or  by  a  shallow  cullender  placed  at  the 
bottom  of  the  vesseL 

0/ 
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^  pijKSf  whose  extremities  reach  nearly  {or  mOiin  meh       18S1.  » 
distance  as  may  be  found  suitable  under  peculiar  cireum^ 
stances)  to  the  upper  or  interior  area  of  the  bottom  of  the       agnpui 
pan  or  boiler  fcontaining  such  liquid  or  solution^  the  other 
extremities  of  such  pipes  being  connected  with   larger 
pipes  which  communicate  with  the  beUaws^  or  other  blaoh 
ing  apparatus^  which  forces  the  air  into  them.    The  pan 
or  boiler  may  be  of  anj  shape  or  dimensions,  bot  I 
prefer  k  with  a  flat  level  bottom,  and  I  introduce  the 
liquid  or  sdution  to  the  depth  of  from  abont  four  to 
six  inches.     The  heat  maj  be  applied  to  the  lower  or 
exterior  area  of  the  bottom  of  such  pan  or  boiler,  by 
naked  fire,  steam,  or  hot  air  in  the  usual  manner,  and 
by  means  well  understood  ;  the  air  then  forced  into  the 
heated  liquid  or  solution  keeps  it  in  a  constant  agita- 
tion, abstracts  its  heat,  and  carries  off  the  steam  or 
▼apour,  which  is  to  be  expelled  by  raising  the  degree  of 
heat  under  the  pan  or  boiler,  and  increasing  the  quantity 
and  velocity  of  the  air  injected  into  the  liquid  or  solu- 
tion ;  or,  on  the  contrary,  by  lowering  the  heat  and 
moderating  the  injection  of  air,  the  evaporation  is  re- 
tarded at  the  pleasure  of  the  operator."     The  speci- 
fication then,  after  describing  at  what  degree  of  tem- 
perature this  might  be  done,  proceeded  as  follows:  — 
**  And  I  further  declare  that  this  my  invention  may 
be  applied   to    the    evaporation   of  other    liquids  as 
well  as  sugar,  and   that  the  form  or  construction  of 
the  apparatus  which  I  use  to  produce  the  above  effect 
may  be  varied   according   to  circumstances,   and   the 
form  or  position  of  the  pan  to  which  it  is  to  be  applied : 
but  two  things  are  essential  in  its  construction ;  the  first 
of  which  is,  that  however  numerous  the  blowing  pipes 
may  be,  their  lower  orifices  should  be  distributed  as 
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A  return  to  a 
writ  of  error, 
directed  to  the 
coaiminioDen 
of  oyer  and 
terminer  of  the 
citj  of  London 
set  out  the  re- 
cord of  an  in- 
dictment found 
against  the  de- 
fendant, before 
the  lord  major 
and  others ; 
and  stated  that 
he  was  tried 
upon  the  said 


The  Kino  against  Richard  Carlile. 

» 

nPHIS  case  was  argued  on  a  former  day  in  this  term 
by  the  defendant  in  person,  and  WighUnan  for  the 
crown :  the  arguments  urged  and  authorities  cited  are 
so  fully  stated  and  commented  on  in  the  judgment  de- 
livered by  the  Court,  that  it  is  deemed  unnecessary  to 
state  them  here. 

Lord  Tent^rden  C.  J.,  in  the  course  of  the  term, 
deh'vered  the  judgment  of  the  Court.     This  case  came 
indictment  by  •  before  the  Court  upon  a  writ  of  error  directed  to  the 

jury  of  the 

commissioners  of  oyer  and  terminer  of  the  city  of 
London^  upon  a  suggestion  of  error  in  the  record  and 
process,  and  In  the  giving  of  judgment  upon  an  indict- 
ment against  Richard  Carlile  for  the  publication  of  a 
malicious  and  seditious  libel,  whereof  he  was  convicted 
before  them ;  and  commanding  them  to  send  the  record 
and  process,  with  all  things  touching  the  same,  under 

them,  or  mny 

two  or  more  of  them^  to  inquire  of  certain  offences ;  that  he  was,  by  the  verdict  of  such 
jury,  found  guilty;  and  that  thereupon  judgment  was  given  by  the  Court  against  him. 
Upon  this  return  the  defendant  assigned  as  errors  in  law,  that  the  judgment  was  insufll- 
cient,  and  that  it  should  have  been  for  the  defendant :  and  as  errors  in  fact,  first,  that  when 
the  jury  gave  their  verdict  there  was  but  one  of  the  justices  named  in  the  commission 
present  in  Court;  and,  secondly,  that  the  verdict  was  not,  at  the  lime  it  was  so  given, 
entered  of  record.  The  king's  coroner  and  attorney  answered  *'  fn  nuUo  est  erratum," 
and  prayed  that  the  judgment  might  be  affirmed : 

Held,  as  to  .the  first  error  in  fact,  that  as  it  appeared  by  the  record,  that  the  verdict 
was  given  at  a  session  holden  before  several  of  the  commissioners  and  justices,  the  plaintiff 
in  error  could  not  be  allowed  to  aver,  in  contradiction  to  the  record,  that  only  one  of  the 
justices  was  present  when  the  jury  gave  their  verdict :  and  the  answer,  in  nuHo  est  erra- 
tum, is  no  admission  of  the  fisct  assigned  for  error,  unless  it  could  lawfully  be  assigned,  and 
is  well  assigned  in  point  of  form. 

Held,  also,  that  the  second  error  in  fact  assigned,  was  no  error,  inasmuch  as  it  was  im- 
possible that  a  verdict  should  be  recorded  at  the  time  when  it  was  given,  the  recording  of 
it  being  necenarlly  an  act  sabtequent  to  the  delivery  of  the  verdict  by  a  jury. 

their 


country  at  the 
next  session 
holden  before 
the  lord  mayor, 
several  of  the 
judges,  alder- 
men, recorder, 
and  others,  as- 
signed by  cer- 
tain letters  • 
patent  under 
the  great  seal 
directed  to 


Caruli. 
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their  seals  or  the  seal  of  one  of  them,  on  a  day  therein  18S1. 
mentioned,  before  his  majesty,  so  that  in  inspecting  the  --  •. 
record  and  process  he  might  cause  further  to  be  done  nffflf. 
thereupon  for  amending  the  error,  as  of  right  and  ac- 
cording to  the  laws  and '  tustoms  of  England  should  be 
meet  to  be  done.  The  return  to  this  writ  was  made  by 
the  lord  mayor  of  London^  and  it  contained  the  record 
of  an  indictment  found  before  the  lord  mayor  and 
others,  by  virtue  of  a  commission  under  the  great  seal, 
directed  to  the  justices  therein  named,  and  others,  or 
any  two  or  more  of  them,  to  inquire  of  several  offences- 
therein  particularly  named,  and  all  other  evil  doings, 
offences,  and  injuries  whatsoever,  and  to  hear  and^  de- 
termine the  same  according  to  the  laws  and  customs  of 
England.  The  record  then  set  forth  the  indictment  so 
found  against  Richard  CarliUj  his  plea  of  not  guilty, 
issue  joined  thereupon,  and  a  day  given  to  the  parties  at 
the  next  session  of  oyer  and  terminer. .  It  then  pro- 
ceeded to  state,  that  at  the  next  session  holden  before 
the  lord  mayor,  several  of  the  Judges,  aldermen,  re- 
corder, and  others  named  in  the  commission,  the  de- 
fendant, Richard  Carlilef  was  tried  before  a  jury  of  the 
country,  and  by  their  verdict  found  guilty  of  the  pre- 
mises charged  in  the  second  and  third  counts  of  the 
indictment,  and  that  thereupon  judgment  was  given  by 
the  Court  against  him. 

Upon  this  return,  the  defendant  assigned  several 
errors  in  law  and  in  fact.  The  errors  in  law  assigned 
were,  that  the  indictment  was  insufficient,  and  that  judg- 
ment should  have  been  given  thereupon  for  the  defend- 
ant, Richard  Carlik.  The  errors  in  fact  assigned  were, 
first,  that  at  the  time  when  the  jury  gave  their  verdict 

against 
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1831.       air  pipe;  and  the  cullender  being  perforated  wit^  small 

""^^       holes»  the  heated  air  may  be  driven  through  this  per- 

against       forated  cullender,  or  any  similar  contrivance  that  may 

best  suit  the  form  of  the  vessel,  or  the  nature  of  the 

fluid  or  material  to  be  acted  upon." 

The  specification  then  described  how  the  heat  might  be 
applied,  and  proceeded,  thus :  "  We  further  declare,  that 
our  invention  consists  in  the  application  of  currents  of 
heated  air,  when  forced  or  made  to  pass  through  the 
body  of  any  fluid  for  the  purpose  of  producing  or 
£su:ilitating  evaporation ;  and  we  also  declare,  that  the 
same  may  be  advantageously  applied  to  processes  de- 
pendent upon  the  disengagement  of  aqueous  vi^pour 
during  the  evaporation,  concentration,  and  crystallization 
of  various  substances  when  dissolved  in  fluids,  as  in  the 
manufacture  of  sugar,  glue,  salt,  alum,  soap,  tallow,  and 
similar  processes."  It  was  contended  by  the  defendant's 
counsel  that  the  patent  assigned  to  the  plaintiflF  was  void : 
flrs^  because  the  ass^nor  claimed,  according  to  his  speci- 
fication, the  merit  of  the  same  invention  for  which  Knight 
and  Kirk  had  obtained  a  patent  several  years  before;  the 
object  of  both  patents  being  the  same,  viz.  the  causing 
of  evaporation  by  means  of  streams  of  atmospheric  air 
introduced  in  any  vessel  near  the  bottom  of  the  liquid; 
and  the  means  also  the  same,  viz.  forcing  the  air  through 
the  liquid  by  bellows  or  other  blowing  machines.  Se- 
condly, supposing  that  the  process  described  in  the 
plaintifi^s  patent  was  an  improvement  on  that  pointed 
out  in  Knight  and  Kirk^s  specification^  it  was  said  that 
KneUer  should  have  confined  his  patent  to  that  im- 
provement only.  Lord  Tenterden  was  of  opinion  that 
although  the  object  to  be  efiected  by  the  two  patents 
was  the  same^  the  means  of  efiecting  it  were  difierent; 

and 
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and  that  the  patent  granted  to  KneUer  mast  be  con-        }^^h 
sidered  as  one  granted  for  effecting  that  object  by  the      Hullmt 
particular  method  described  in   the  specification.    A       ^ainu 
verdict  was  found  for  the  plaintiff,  but  liberty  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Campbellj  on  a  former  day  in  this  term,  moved  ac* 
cordingly.  First,  the  object  as  well  as  the  means  of 
carrying  the  process  into  effect  are  the  same  in  l)oth 
patents.  By  the  specification  of  the  first  patent, 
Knight  and  Kirk  declare  t)ieir  invention  to  consist  in 
propelling  a  quantity  of  heated  air  into  the  lower  pai^ 
of  the  vessel  Qontaining  the  fluid,  and  causing  suqh 
heated  air  to  pass  through  the  whole  body  of  the  liquor 
in  finely  divided  streams,  by  means  of  the  perforated 
coil  of  pipe  or  cullender,  particularly  described,  "or 
any  similar  contrivance  that  may  best  suit  the  form 
of  the  vessel  or  the  nature  of  the  fluid.''  And  the  inven- 
tion  is  further  declared  to  consist  "  in  the  application 
of  currents  of  heated  air,  when  forced  or  made  to  pass 
through  the  body  of  any  fluid  for  the  purpose  of  pro- 
ducing or  fecilitating  evaporation."  In  like  manner, 
the  specification  of  the  second  patent  {KneUer^s)  de- 
clares that  invention  to  consist  "in  forcing,  by  means 
of  bellows  or  any  other  blowing  apparatus,  atmo- 
spheric or  any  other  air,  either  in  a  hot  or  cold  state, 
through  the  liquid  subjected  to  evaporation."  This 
KnelUr  iA.BAms  as  an,  original  invention,  and  not  as  an 
improvement  of  a  former  invention.  He  then  proceeds 
in  a  distinct  sentence  to  point  out,  by  way  of  illustra- 
tion, one  method  of  effecting  I;us  object ; . "  and  this  I  do 
by  means  of  pipes,"  &c. ;  and  he  gives  a  description  of 
his  apparatus,  concluding  by  stating,  that  "  ^he  form 
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*i&§i.  ^  ^ii' kppitAtti^  mky  he  v^ried^' provided  its  essentid 
{^I^Hte^bfl9if^'&ir  Mowing  through  M  the  desoending 
ttfbey,'  ahd  Iti^r' being  sot)tdpo^  as  to  produqe  greatly 
mtifided  and  equally  distribot^  currents  of  air  over  tb^ 
'-^Iitil^' bottom  or  the  Vessel  at  once,  are  maintained;" 
9}^iise^the'{iitdn!i<»i  eoiisists  in  producing  rapid  eva- 
'^p^ifati^ri  bt^ii  ilott^t' temperature  tha»  usual  by  the  means 
'*ert)re-d^ici*}b^."    ^  .    -■         '  '^ 

^''  Itir  both  speeifiGMioos,  tfierfefore,  the  invention  claimed 
is  thiit'of  foi-cing'the  air  through  the  body  of  the  fluid  in 
^llri^y'dtvided  streams,  for  the  purpose  of  producing  or 
c%iti(ttlvig  evapbfation.    Neither  of  them  can  be  con^ 
dered  as  patents  granted  only  for  the  particular  apparatus 
^  described  in  each,  for  in  each  specification  the  particular 
^^P)>arlitu^  di^seribed  is  only  given  by  way*  of  illustration 
'^bPthembJe  of  appljdng  the  principle  of  the  invention^ 
^^nd  i^  not  coi^fin^'to  that  particular  form  of  apparatus. 
''^Kfii^hi  idkAHirX^d  specification  describes  the  object  as 'to 
*^be>H&ict^*by  thecoil  of  perforated  pipe^  or  cullender, 
**  or  any  other  contrivance  that  may  suit  the  form  of  the 
c  vessel  iir'tbenafhre  of  the  fluid  to  be  acted  upon."   And 
^JKWfi^^  specifitii!don  also,  after  describing  the  method 
^^of  efibdtukiting  fhe'  invention,  states  it  to  be  that  of  forcing 
'airy'eitber^ld  a  bidt 'or  cold  state,  through  the  liquid 
saffage^t^  t»"eva|)dnitionf«  by  means  b(  tax  arrangement 
-  bf  m^in  pipes  and  branch  pipes,  descending  or  dipping 
into  the  fluid.     And  here,  too,  the  patentee  does  not 
confine '  the   invention    to    that   particular   system   of 
apparatus,  but  expressly*  states  that  the  form  of  this 
apparatus '  may  be  varied,   provided  its  essential  pro- 
perties are  maintained,  *<  because,"  it  goes  on  to  say, 
'*  my  inVehtiOn' consists  in  producing  rapid  evapora- 
tion at  lower  temperatures  than  usual,  by  the  means 
'  I  herein- 
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lieveinbefiDiPe  idesccib^.f  .  JCnell^r  ^ould  have  stated  bi9  . 1  d§  ) « 
;inTtotioD'  toi '  cMsi$t  I  in . [having  the  .mains,  to  feqd  the  =" 

smaller  pii^esi' and  d)duldf;bave ^described,  it  as  ao  ip[ir  ^agoin^ 


fix>¥ed« mdhod  of  suf^yi^g.  those  smaller  pipe^  (to,!^ 
btrodttoed  into  theJiquid»}  for  tbepurposf^.of  pipdacing 
€vspi>n|tton^.  Butl^eMfaas*  take9  out  ajp^ter^t^fqr, doing 
thatTvjileb  might  lawftiUy  be  dpR^jby  tbei  p^tjsn^  giiant^ 
to  Knight  and  Kirk.  He  has  not  copfio^  .himself!  by 
the  woodsy. sf^  and  this  \\^  do  .hy.iiaeao$.4j)f  pipes/f  to 
that  pavticular' method  there,  pointed!  out' ;  be  claini^  AS 
bit  invemioni  the  priotfiple  oF  producing-  ey0poi!atioq  at 
-  a  low  teniperatm^e,  by  lardng}  wUh.a  blowing  a|>paratu5, 
a;stie|iflEi  of  airthipi^htthe  liquid* 

Bat  assuming  that»  ^fiet  ithe  verdict*  ^KneUep^B  patent 
most  be  tahenrto  be] an  impi^veoient.  upon:  -the  ^m^pd 
tdescribsd  in  KnighiiBnAKirli^S'jfBUiJfitf  Kt^elteroJight  ,to 
hawe  taken  out  his  pat^t,  fpc  that ^  improvement  oiily. 
Lord  Co&hroiu  v«  SmeHurat  {fl\  iBo^mw.  JS(tdl  {b\  Bamtt 
ru  Motin  (c),  Hiflyi ,Tkmps(m  {4)^  Quftptoniw^J^ier^gor  (fl). 

« 

/Lord  TBNTBSiDfi]|r.C-J»'  WewiU.€ODsid^*itbB  caAS^ 

'  and  give  our  judgment  on  afilture  day.    I  cannot  for« 

^  bear  saying^*  that  I  thinic  a  gre«t  de^l .  loo  much,  critical 

'  acumen  has.  been  applied  to  the  construction  of  patents^ 

.as  if  the  object  was  lo  defeat  and  not,  ^sustap  them, 

Qir.  q4v.  vult. 


.fi5?P^ 


t ,  >      ,     I    « 


liord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  patent  grapted  to  Knight 
and  Kirkf  and  the  specification,  his  Lordship  proceeded 
as  follows :  — 

(a)  1  Stark.  »&  (h)  2  H.  JBLiSS. 

(«)  8  MankaU,  21 1.  (d)  5  Met.  629. 

(•)  si.iB.s. 

This 
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This  was,  in  substance,  an  invention  of  a  process  for 
the  more  rapid  crystallization  and  for  the  evaporation  of 
fluids  at  comparatively  lo.w  temperatures;  this  object 
being  effbcted  by  means  of  a  coil  of  pipes  lying  at  the 
bottom  of  the  vessel,  perforated  with  spiall  holes,  and 
thqs  Operating  on  the  liquid,  or  by  a  shallow  cullender 
placed  at  the  bottom  of  the  vessel.  It  wa^  proved,  that 
n  pipe  employed  and  acted  upon  in  the  manner  de- 
jscribed  in  the  specification^  viz.  by  forcing  the  air  at  the 
end  of  it,  would  accomplish  that  object. 

The  patent  on  which  the  plaintiff  relied,  and  for  tl^e 
infringement  of  which  .tl^is  action  was  brought,  Was  for 
certain  improvements  in  evaporating  sugar,  which  im- 
provements were  also  applicable  to  other  purposes.  By 
the  specificatiop,  KneUer  declares  that  his  invention 
consists  in  a  method  or  process,  and  certain  apparatus 
as  thereinafter  described.  He  does  not  claim  as  ,his 
invention  the  principle,  but  the  apparatus,  by  which  the 
principle  of  causing  evaporation  is  to  be  carried  into 
eflfect;  for  he  states  that,  by  his  apparatus,  he  is  enabled 
to  evaporate  liquids  and  solutions  at  a  low  temperature. 
Jt  is  evident  that  the  object  of  the  two  patents  is  the 
same.  But  the  mode  of  effecting  that  object  is  different 
The  specification  continues,  **  and  I  further  declare 
that  my  said  invention  and  ipfiprovement  consists  in 
fotcing,  by  means  of  bellows  or  any  other  blowing  ap- 
paratus, atmospheric  or  any  other  air,  either  in  a  hot 
or  cold  state,  through  the  liquid  or  solution  subjected  to 
eyaporation.''  Now  it  was  said,  that  the  words  which 
immediately  follow,  <<  and  this  I  do  by  means  of  pipes,'' 
constituted  a  separate  and  distinct  sentence  from  those 
which  immediately  preceded  them,  and  that  the  patentee 
had  stated  bis  invention  io  the  preceding  sentence,  and 

had 
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had  claimed  the  same  invention  as  that  described  by 
Knight  and  Kirk  in  their  specification.   But  we  think  that 
the  words,  '*  and  this  I  do  by  means  of  pipes,"  &c.,  must, 
in  conjunction  with  those  which  immediately  precede 
them,  be  taken  to  form  one  entire  sentence,  and  that 
they  amount  altogether  to  an  allegation  on  the  part  of 
the  patentee,  that  his  invention  consisted  (Of  the  oiethod 
or  process  of  forcing  by  means  of  bellows  or  any  other 
blowing  apparatus,  hot  or  cold  air  through  ihe  liquid 
subjected  to  evaporation,  this  being  effected  by  means 
of  pipes  placed  as  directed  in  the  specification.    Now 
the  method  described  in  Knight  and  Kirk*s  patent  ap^ 
pears  to  us  to  be  perfectly  different.    It  js  .either  to 
have  a  pip^  accommodated  to  the  form  of  the  vessel,  or 
a  cullender,  placed  at  the  bottom  of  the  vessel    The 
method  described  in  the  plaintiff's  specification  is  to 
have  a  large  horizontal  tube  (near  the  surface  of /the 
liquid),  into  which  there  are  introduced  a  number  of 
small  perpendicular  tubes,  descending  through  the  liquid 
to  the  bottom  of  the  vessel,  and  having  their  lower  ends 
exactly  on  a  level,  and  parallel  to  the  surface  of  .the 
fluid.     The  air  is  then  forced  by  the  blowing  apparatus 
from  the  open  end  of  the  large  tube  to  the  other  end 
which  is  closed,  and  as  soon  as  the  large  tube  is  filled 
the  air  descends  through  the  smaller  tubes  to  the  bot- 
tom of  the  vessel,  and  bubbles  up  through  the  liquid, 
and  the  evaporation  is  thereby  kept  up  constantly  and 
equally  in  all  parts.     It  appears  to  us  that  that  is  a 
method  or  apparatus  perfecdy  distinct  from  the  other, 
and  for  that  method  and  apparatus  the  patent  was  taken 
out    We  are  of  opinion,  therefore,  that  there  should  be 
no  rule  in  this  case. 

Rule  refused. 
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Tkunday,  Phii^ups  ogaiitst  HsADtAM. 


)' 


A  ihipinsarad   'T^HlS  was  an  action  upon  a  policy  of  insurance  at  and 

at  and  from  -*■'/.  t-*,  li*,  ri- 

Xiwipoo/to  irooi  Liverpool  to  toe  ships  port  or  ports  of  qis- 

arriTedofftfae  charge  in  Sierra  Leone^  and  during  her  stay  there,  and 

xlm/whera  ^^^^  thence  to  her  port  or  ports  of  discharge  in  the 

*^*!Siu^ta-  {United  Kingdom.    At  the  trial  before  Bayley  J«,  at  the 

bluhmentof  summer  assizes  for  the  county  of  Lancaster  1829,  it 

pilots,  about  "^ 

three  o'clock  in  appeared  that  the  ship  sailed  on  the  voyage  insured,  and 

the  e?ening.  -it 

The  captain  arrived  at  three  o'clock  in  the  evening  of  the  30th  of 
for  a  pilot;  but  January  o£P  the  river  Sierra  Leone^  where  there  is  a  re- 
oome  on  bouS  gular  establishment  of  pilots ;  that  the  captain  then  hoisted 
o^lockTt  ^  signal  for  a  pilot,  and  that  at  ten  o'clock,  no  pilot 

™***t^to^  having  come  on  board,  the  captain  attempt^  to  enter 
enter  the  river    the  river,  and  in  so  doini?  the  vessel  struck  the  irround, 

without  one,  •  *^  ^ 

and  in  >o  and  w|is  lost.     It  was  proved  to  be  usual  for  vessels, 

doing  the  ship 

took  the  ground  either  Coming  out  of  or  going  into  the  river,  to  take  a 
The  Judge  left  piiot,  and  the  defendant's  evidence  went  to  shew  that  it 
wfactbCT  th7  ^^^  "^^  necessary  or  proper  for  the  captain  to  enter  the 
mt^nic  with-  "^^''  without  a  pilot.  Upon  this  point  there  was  con- 
out  a  pilot,  did  tradictory  evidence*  BayUy  J.  desired  the  jury  to  find 
man  ought  to     for  the  plaintiff,  if  they  thoui?ht  that  the  captain,  in 

have  done  *  *  ^  ^  ^ 

under  the  dr.    entering  the  harbour  without  a  pilot,  did  what  a  prudent 

cunsUunces*  it* 

The  jury  were  man  ought  to  have  done  under  the  circumstances; 
and  found  for '  Otherwise  for  the  defendant.  The  jury  having  found 
On  niodonVor  ^^^  ^^^  plaintiff,  a  rule  nisi  was  obtained  for  a  new  trial, 
a^new  *"»^^^^  on  the  ground  that  the  verdict  was  against  evidence,     . 

the  Terdict  was 

against  evidence.  Held,  that  the  iinderwriters  were  liable,  and  would  have  been  so  alUiough 
the  captain  had  been  wrong  kk  attempting  to  enter  the  port  without  a  pilot ;  be  being  a 
petaon  of  competent  skill,  having  used  reasonable  diligence  to  obtain  a  pilot,  and  having 
exercised  his  dbcretion  bonk  fide  under  the  circumstances. 

"   '  F.PoUock 


I 

Joshua  Evans  contr^.  It  is  clearly  established  law,  that 
where  there  are  pilots,  and  the  navigation  requires  one, 
a  ship  going  without  one  is  not  seaworthy,  Zaw  v. 
HailrngsruDorth  (c).  Lord  Kenyon  there  says,  "  It  fs  one  of 

the  things  implied  in  contracts  of  this  kind  (policies  of 

i] 

insurance),  that  there  shall  be  some  person  on  board  the 
ship  apparently  qualified  to  navigate  her.*^  That  was 
the  case  of  a  ship  entering  a  harbour  where  a  pilot 
was  required,  and  is  therefore  in  point.  Lbrd  7Vn- 
terdetif  in  his  treatise  on  the  Law  of  Merchant  Ships  an(^ 
Seamen  (p.  HS.))  speaking  of  pilots  established  at  places 
in  this  country,  says  that,  in  general,  the  master  of  a  ship 
engaged  in  a  foreign  trade  must  put  a  ship  under  the 

•       '      <  • 

(a)  5LB.^A,  75. 

{h)  5  j9.  4-  ^.  171.     And  see  Bitkop  t.  PeiUlani,  7  JS.  ^  C>  21d. 

(0  7  r.  R.  160. 

charge 
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F.  Pollock  now  shewed  cause.    The  question  left  to  the        1 83 1. 
jury  was  more  favourable  to  the  defendant  than  it  ought       jwllL 
to  have  been.     For,  assuming  the  captain  to  have  been        againu 
a  man  of  competent  skill,  the  underwriters  are  liable  for 
a  loss  arising  immediately  from  a  peril  of  thd  sea,  though 
remotely  from  the  negligence  or  mistake  of  the  capUiin 
or  crew.     Busk  v.  The  Royal  Exchange  Assurance  Com^ 
pam/{a)j  Walkef- v.  Maitland{b).      But  here   tie  jury 
(bund  that  the  captain  acted  bon&  fide,  and  as  a  prudent 
man  ought  to  do  under  the  circumstances,  and  the  evi- 
dence fully  warranted  the  finding.     (He  then  commented 
on  the  evidence,  and  observed  that  there  might  be  cir- 
cumstances  to  render  it  prudent  for  the  captain  to  enter 
a  port  without  a  pilot  where  the  navigation  usually  re-   , 
quired  one,  and  that  it  was  sufficient  in  this  case  that   ' 
the  measure,  in  his  judgment,  was  necessary  and  proper.) 


.»  •  ' 
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charge  of  such  a  pilot,  both  in  his  outward  and  home- 
ward voyage,  within  the  limits  of  every  such  establish- 
ment. Extreme  necessity  only  could  justify  the  entering 
of  a  port  without  a  pilot.  (He  then  commented  on  the 
evidence,  and  contended  that  the  proceeding  of  the  cajv 
tfiin  in  this  respect  was  neither  necessary  or  proper.) 


Lord  Tenterden  C.  J.  The  rule  for  a  new  trial 
ntnsl  be  discharged.  If  the  loss  happened  even  in  conse- 
qoetice  of  the  mistake  of  the  master  (provided  he  were 
a  person  of  competent  skill  at  the  time  when  the  policy 
was  effected),  the  underwriters  are  chargeable.  The 
case  therefore  was  left  to  the  jury  most  &vourabIy  for 
the  defendant;  and  at  all  events  he  will  not  be  en- 
titled to  a  new  trial,  unless  it  be  on  the  ground  that 
the  master  was  bound  by  law  not  to  enter  the  harbour 
without  a  pilot.  Law  v.  HoUingsvoorth  (a)  was  the  case 
of  a  ship  homeward  bound  to  the  port  of  London^  and 
which  had  received  a  pilot  at  Orfordness^  but  dropped 
him  before  she  reached  her  moorings  in  the  river 
Thames  s  aftef  which,  before  she  was  safely  moored, 
an  accident  happened,  and  the  vessel  was  sunk.  It 
may  be  conceded,  that  a  vessel  coming  out  of  a  harbour 
ftiust  have  a  pilot,  because  the  captain  has  it  in  his  power 
always  to  procure  one ;  but  it  seems  to  me  that  if  the 
master  of  a  vessel  arriving  off  a  port  use  due  diligence 
to  obtain  a  pilot,  he  does  all  that  can  be  required  by 
law.  Hefe  the  vessel  arrived  off  Siena  Leone  about 
three  in  the  afternoon  :  the  captain  hoisted  signals  for  a 
pilot;  and  at  ten  no  boat  or  pilot  had  come  off.  It 
seems  to  me  that,  upon  the  evidence,  the  master  did 
use  due  diligence  to  obtain  a  pilot,   and  having  so 


(a)  7  7.  JB.  16a 


done, 
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done,  it  wds  competent  to  him  to  exercise  his  discretion, 
whether  it  were  better  to  tun  the  risk  of  entering  the 
harb6ur  without  one,,  or  to  wait  till  t(i6  following  day 
for  a  pilot  '  Here,  acting  to  the  best  of  his  judgment, 
he  attempted  to  enter  the  harbour  without  one,  and  in 
so  doing  the  vessel  was  lo^t;  and  I  think  that  the  under- 
writers ar^  liable  for  a  loss  happening  under  these  cir- 
cumstances. By  so  holding,  I  think  we  shall  not  esta- 
blish any  rule  which  can  operate  to  the  prejudice  of  the 
public,  assuming,  as  we  do,  that  the  captain  was  A  per- 
son of  competent  skill. 


TnxLutp 
againU 


LiTTLEDALE  J.  It. Was  the  duty  of  the  master  to  us6 
due  diligence  to  procure  a  pilot ;  and  having  dotie  so 
without  eflect,  it  was  theti  competent  to  him  to  exercise 
his  discretion,  whether  it  would  be  bettef  to  go  into  the 
harbour  without  one  or  regain  where  he  was.  There 
may,  undoubtedly,  be  circumstances  which  render  it 
more  fit  to  run  the  risk  of  entering  a  port  without  a 
pilot,  than  to  remain  outside  of  the  port.  Here  there 
was  contradictory  evidence  as  to  the  propriety  of  the 
measure  adopted  by  the  captain.  But  If  he  was  a  man 
of  competent  skill,  and  acted  bona  fide,  though  eiro- 
neously,  in  attempting  to  enter  the  harbour  without 
a  pilot,  and  the  ship  was  thereby  lost,  the  underwriters 
are  not  discharged. 


Parke  J.  The  rule  of  law  is,  that  th^  assured  is 
bound  to  have  the  ship  seaworthy  at  the  commence- 
ment of  the  risk.  He  is  bound,  therefore,  to  have  a 
sufficient  crew,  and  a  master  of  competent  skill  and 
ability  to  navigate  her,  at  the  commencement  of  the 
voyage ;  and  if  she  sail  from  a  port  where  there  is  an 

establish- 
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18S1*        establishment  of  pilots,  and  the  nature  of  the  navigation 
requires  one,  the  master  must  take  a  pilot  on  board. 

PhILUPS  o       "O   •         t  ^1  •  • 

agabui  So  if  m  the  course  of  her  voyage  the  master  arrive  m 
a  port  or  place  where  a  pilot  is  necessary,  and  take  one 
on  board,  he  ought  not  to  dismiss  him  before  the 
necessity  has  ceased,  Law  v.  HoUingsworth  {a).  But 
if  a  vessel  sails  to  a  port  where  the  establishment 
is  such  that  it  is  not  always  possible  to  procure  the 
assistance  of  a  pilot  before  the  vessel  enters  into  the 
difficult  part  of  the  navigation,  then,  as  the  law  compels 
no  one  to  perform  impossibilities,  all  that  it  can  require 
in  such  a  case  is,  that  the  master  use  all  reasonable 
e£Ports  to  obtain  one.  If  such  efforts  are  used  and  &il 
of  success,  I  do  not  think  it  material  that  in  the  exer« 
cise  of  his  discretion  in  the  navigation  of  the  ship,  in 
the  absence  of  a  pilot,  the  master  afterwards  commits  an 
error  by  which  a  loss  is  incurred,  any  more  than  if  he 
does  so  in  any  other  part  of  the  voyage,  always  sup- 
posing that  he  is  a  person  of  competent  skill  and  ability. 
In  this  respect  the  case  falls  within  the  principle  of  the 
decisions  in  Busk  v.  The  Royal  Exchange  Assurance 
Company  {b)  and  Walker  v.  Maitland  (c}.  In  another 
action  on  this  policy,  tried  before  me  at  Lancaster^  at  the 
Spring  assizes  1 830, 1  left  two  questions  to  the  jury ;  first, 
whether,  by  the  law  or  usage  of  Sierra  Leone,  a  pilot  was 
required  ?  and,  secondly,  whether  the  captain  made  all 
reasonable  efforts  to  obtain  one,  and  not  being  able  to 
do  so,  conducted  himself  as  a  man  of  reasonable  pru- 
dence, care,  and  skill,  ought  to  have  done?  The  jury 
found  a  verdict  for  the  plaintiff,  which  the  Court,  on  a 
motion  for  a  rule  nisi  for  a  new  trial,  refused  to  disturb. 

(a)  7  T.  R.  ISO.  (6)  ^B.^A.  79.         (c)  5  B.  4>  jL  171. 

I  was 
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I  was  by  no  means  satisfied  that,  in  leaving  the  latter        1881. 
part  of  the  second  question  to  the  jury,  I  did  not  put  the 

Jl  HI  LU  rS 

case  more  favourably  than  I  should  have  done  for  the  ^agaimt 
defendant ;  and  upon  subsequent  reflection  I  was  satis* 
fled  that  I  did,  for  the  reasons  I  have  before  stated.  In 
the  present  case,  also,  it  seems  to  me  that  the  question 
was  left  too  favourably  for  the  defendant;  but  at  all 
events  there  was  evidence  on  both  sides,  and  the  jury 
having  decided  upon  that  evidence,  I  think  the  verdict 
ought  not  to  be  disturbed. 

Rule  discharged  (a). 

(a)  Paiieton  J.,  having  been  counsel  in  the  causey  gave  no  opinion. 


De  la  Chaumette  against  The  Bank  of      ^^^ 

England,  (a) 

'^PROVER  for  a  bank  note.     Plea,  not  guilty.    At  the  A  promiMory 

X  note  payable  to 

trial  before  Lord  Tenterden  C.  J.,  at  the  London  sit-  the  bearer, 
tings  after  Michaelmas  term  1829,  the  jury  found  a  special  land,  w  by  the 
venlict,  setting  out  the  following  facts:  —  One  George  4jtnne,e.9. 
Haselton,  on  the  28th  of  February  1826,  was  lawfully  "^^^^^^ 
possessed  of  the  bank  note  in  the  declaration  mentioned ;  ||^»«'»  «*""- 
and  whilst  he  was  so  possessed  thereof,  some  person  or 
persons  to  the  jurors  unknown,  on  tlie  day  and  year  last 
aforesaid,  feloniously  stole,  took,  and  carried  away  the 
same  from  the  said  George  Haselton.     The  said  Bank  of 
England  note  afterwards  was  in  the  hands  of  M .  Emerigue^ 
a  money  changer  of  respectability,  and  of  great  business 
at  Parisj  in  the  kingdom  of  France,     Messrs.  Odier  and 

(a)  See  the  former  case  between  the  same  parties,  9  B.  f  C>  808. 

Vol.  IL  C  c  Co., 
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1:83 1.  Co.,  bankers  at  Paris^  being  desirous  of  making  a  re- 

■  _  mittanoe  of  English  money  from  Paris  to  the  plaintiff, 

CfUiiMins  L.  A.  De  la  Chaumeitef  (who  then  resided  and  carried 


The  Buk  of  on  the  trade  of  a  merchant  in  Londauj  and  to  whom 
Odier  and  Co.  were  then  indebted  in  respect  of  trans- 
aetaons  in  business  between  them,  in  tlie  sum  of  17Q0L) 
afterwards,  on  the  21st  day  <^  May  1821  ^  purchased  from 
the  said  M*  Emerigue  for  that  purpose^  among  other 
English  money,  the  said  bonk  note,  in  the  usual  course 
of  business,  and  for  a  valuable  consideration,  computed 
at  the  dien  rate  of  exchange  between  Paris  and  Londcn. 
Odier  and  Co.  afterwards,  on  the  22d  day  of  May  in  the 
same  year,  in  the  regular  course  of  business,  remitted, 
on  the  general  account,  the  sum  of  1008/.  in  English 
money  and  bank  notes,  whereof  the  bank  note,  so  pur- 
chased as  aforesaid,  was  one,  ft'om  Paris  to  L.  A.  De 
la  Chaumette^  then  being  in  London^  who  received  into 
possession  the  last-mentioned  Bank  of  England  note, 
and  retained  the  same  in  his  possession  from  thence  con- 
tinually, until  and  at  the  time  of  the  conversion  and 
disposal  of  the  same,  hereafter  mentioned.  At  the  re- 
spective times  of  the  aforesaid  purchase  and  remittance 
it  was  the  practice  for  persons  travelling  from  this 
country  into  France  to  take,  for  the  purpose  of  paying 
their  expenses,  bank  notes ;  and  for  persons  residing  or 
domiciled  in  France  to  receive  the  same  in  payment* 
At  the  respective  times  of  the  aforesaid  purchase  and 
remittance,  it  was  also  the  usual  practice  in  Paris  for 
bankers  or  other  persons  to  make  remittances  from 
Paris  to  persons  residing  in  England^  in  English  money 
and  bank  notes ;  and  for  the  purpose  of  making  such 
remittances,  to  purchase  of  the  money  changers  in  Paris^ 
at  the  rate  of  exchange  between  Paris  and  London  for 

the 
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the  time  being,  English  money  and  bank  notes.    After       18S1. 
the  bank  note  in  the  declaration  mentioned  had  been  so        ^ 
remitted  as  aforesaid,  and  the  said  L.A.Dela  Chaumette    Cbaumstr 

till  .  fl^cmif 

bad  thereupon  become  possessed  of  the  same  in  manner    Tbe  Bank  of 
aforesaid,  the  said  governor  and  company,  at  tbe  request 
and  instance  of  the  said  George  HaseUon,  converted  and 
disposed  of  the  san^e  to  their  own  use* 

The  case  was  now  argued  by 

Piatt  for  the  plaintiff.  The  general  rule  as  to  a  bill 
or  note  assignable  by  delivery,  and  lost  by  theft  or  acci- 
dent, is,  that  tbe  thief  or  finder  may  confer  a  title  by 
transferring  it  (though  if  it  be  assignable  by  indorsement 
be  cannot);  Miller  v.  Race{a\  Grant  v.  Vaughan  (6), 
Peacock  v.  BAodes  (c) :  and  the  transferree  has  a  good 
title  to  it,  provided  it  came  into  his  possession  bpn& 
fide,  and  for  a  valuable  consideration.  Here  it  is  found 
that  Odier  and  Co.  took  the  promissory  note  in  the 
ordinary  course  of  transfer.  IParke  J.  It  is  not  found 
that  the  promissory  note  was  transferred  in  FraticeJ] 
That  is  not  disputed.  (He  was  then  stopped  by  the 
Court) 

• 

FoUett  contrii.  The  rule  relied  upon  applies  to  nq^o- 
tiable  instruments.  If  this  was  a  negotiable  instrument 
in  France^  and  the  plaintiff  gave  value  for  it,  he  might  sue 
on  it,  notwithstanding  the  fact  of  its  having  been  stolen. 
If  it  was  not  a  negotiable  instrument  there,  but  a  mere 
chattel  or  security,  like  a  bond  or  note  not  negotiable^  no 
property  passed  by  the  delivery,  but  it  remains  in  Hasd' 
totii  firom  whom  it  was  stolen,  because  the  property  in  such 

(a)  1  Bwr.  45S.  (6)  S^^mit.  1516.  (c)  Doug.  611. 

C  c  2  a  chattel 
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I83h       a  chattel  is  not  altered,'  except  by  sale  in  market  overt. 

"r~TT  Now  a  promissory  note  is  not  negotiable  by  the  custom  of 
C^vfjitrxM  mercliants,  but  was  made  so  in  this  country  by  the  statute 
T^TB^ok  of  S  &  4  Anne^  c.  9.  The  question  here  is  not,  whether 
that  statute  applies  to  render  notes  made  in  a  foreign 
country  transferable  in  England  when  indorsed  in  this 
country,  as  in  Milne  v.  Graham  (a),  Bentley  v.  North 
(mse{fl)i  but  whether  a  promissory  note  made  in  this 
country  and  indorsed  or  delivered  abroad  passes  by  such 
indorsement  or  delivery.  Before  the  statute  of  Anne^  a 
promissory  note  was  only  evidence  of  a  debt,  and  not  a 
negotiable  security,  Buller  v.  Cripps{c).  It  was  not 
transferable  by  indorsement  or  delivery.  The  preamble 
of  the  statute  of  Anne  shews  that  that  was  the  state  of 
the  law.  That  statute  makes  promissory  notes  negoti- 
able in  England,  in  the  same  manner  as  inland  bills  of 
exchange.  It  therefore  makes  them  transferable  by  in- 
dorsement in  England;  but  in  France,  or  any  other 
country,  a  promissory  note  would  continue  what  it  was 
before  the  statute,  a  mere  chattel.  In  Carr  v.  Shaw  (d), 
the  Court  intimated  a  strong  opinion  that  the  statute  did 
not  apply  to  foreign  bills.  In  Milne  v.  Graham  (a),  and 
in  Bcniley  v.  Northonse  (6),  a  foreign  note  was  held  to 
be  negotiable  in  England  by  indorsement,  because  the 
statute  made  all  promissory  notes  transferable  in  England, 
But  the  act  did  not,  and  could  not,  make  them  transfer- 
able in  a  foreign  country.  It  is  not  found  what  the  law 
of  France  is ;  and,  in  the  absence  of  proof  to  the  con- 
trary, which  the  plaintiff  ought  to  have  given,  it  may 
be  assumed  that  the  law  of  France  does  not  authorize 


(a)  I  B,4^C.}  9S.  (b)  1  Jf.  f  If.  66.  (c)  6  Uod.  29. 

{d)  B.  R,  H.  39  G.  9.    BayUy  on  BUU,  5th  ed.  p.  S6. 


the 
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the  transfer  of  a  promissory  note  by  indorsement  or       1^51 » 

delivery.  " 

^  D.L4 

CHA0Mltn 

Lord  Tenterden  C.  J.  An  inland  bill  of  exchange  Hie  Bank  oi 
was  transferable  here  before  the  statute  of  Anne^  by  the 
custom  of  merchants,  which  was  part  of  the  common 
law  introduced  into  this  country,  in  consequence  of  the 
practice  in  other  countries.  If  an  inland  bill  of  ex- 
change,  drawn  and  accepted  in  England^  gets  to  Paris^ 
it  is  undoubtedly  negotiable  there  by  the  custom  of 
merchants;  and  if  so,  what  is  the  effect  of  the  statute 
of  Anne  as  to  promissory  notes  ?  It  expressly  recites, 
that  it  was  passed  to  the  intent  to  encourage  trade 
and  commerce,  which  would  be  much  advanced,  if 
such  notes  should  have  the  same  effect  as  inland  bills 
of  exchange,  and  should  be  negotiated  in  like  man- 
ner. The  object  clearly  was,  to  make  promissory 
notes  negotiable  like  English  bills.  If,  therefore,  English 
bills  of  exchange  were  negotiable  when  abroad,  these 
notes  ought  to  be  so  likewise,  in  order  to  satisfy  the  in- 
tention of  the  legislature;  and  I  find  nothing  in  the 
enacting  part  of  the  statute  to  restrain  their  negotiability 
to  England*  A  note  payable  to  bearer,  therefore,  is 
transferable  abroad  just  as  an  English  bill  of  exchange 
drawn  in  England^  and  remitted  to  a  foreign  country, 
would  be.  It  may  be  true  that  great  injury  has  been 
suffered  of  late  by  the  facility  enjoyed  of  sending  stolen 
notes  abroad ;  but,  on  the  other  hand,  the  negotiability 
oi  English  notes  in  foreign  countries  is  a  great  conve- 
nience, as  it  saves  the  necessity  of  carrying  abroad 
specie.  The  judgment  of  the  Court  must  be  for  the 
plaintiff* 

C  c  3  Little* 


EvolaKs.' 
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18SL  LiTTLEDAL£  J.    The  statute  makes  promissory  notes 

T!  transferable  in  the  same  manner  as  inland  bills  of  ex- 

iXtLA 

CBAUMnrk     change;  and  it  seems  to  me^  therefore,  that  it  makes 

.  against 

Thh  Bank  6g  them  transferable  in  a  foreign  country  in  the  saine  man- 
ner as  inland  bills  undoubtedly  are  by  the  custom  of 
merchants.  It  follows  that,  since  the  statute,  a  note 
made  in  Etigtandf  assignable  by  delivery,  will  pass  as 
currency  abroad  as  well  as  here. 

Parke  J.  The  question  is,  whether  the  plaintiff  had 
the  legal  interest  in  this  promissory  note  ?  and  I  hkve 
not  die  least  dodbt  that  he  had  by  the  express  words  of 
the  statute  of  Anne.  That  statute  enacts,  that  all  notes 
id  writing,  whereby  any  person  promises  to  pay  to  any 
other  person  or  persons,  his,  her,  or  their  order,  or 
unto  bearery  any  sum  of  money  mentioned  in  such  note, 
shall  be  construed  to  be  by  virtue  thereof  due  and 
payable  to  any  such  person  to  whom  the  same  is  made 
payable^  and  also  every  such  note  shall  be  assignable  or 
iiidorsablte  over  in  the  same  manner  as  inland  bills  of 
exchange  are  or  mby  be,  according  to  the  custom  of 
tnerchants.  Here,  therefore,  whoever  was  the  beareif  of 
the  note  may  sue,  unless  it  be  shewn  that  the  note  was 
not  obtained  honk  fide,  and  for  valuable  consideration. 
It  was  so  obtained  here^  and  it  comes,  therefore,  within 
the  express  words  of  the  statute*  A  holder  of  an  inland 
bill,  indorsed  to  him  in  France,  would  undoubtedly  be 
entided  to  recover  on  it.  If  the  efiect  of  the  statute 
were  to  make  promissory  notes  transferable  in  England 
only,  the  circulation  of  such  notes  as  this  would  be 
much  impeded,  for  the  property  in  a  bank-note  (re* 
mitted  to  a  foreign  country)  would  always  remain  in 
that  person  who  was  the  last  bearer  in  England  s  and 

it 
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it  might  be  extremely  diflBcuit  to  say  who  he  was.  I 
think  that  this  note  was  transferable  in  France  by  de* 
livery ;  and  ic  is  very  beneficial  to  the  Bank  that  that 
should  be  so;  for  it  is  their  mterest  that  their  notes 
should  have  die  most  extensive  circulation. 


3{» 


18S1. 


DCLA 

CuAUMim 

agahut 

Ttie  Bank  df 

Eiia&AieD. 


Patteson  J.  The  question  between  the  parties  it 
reduced  to  thb,  whether  a  note  made  in  England  can 
be  transferred  in  a  foreign  country  ?  There  is  no  limit- 
ation in  this  respect  by  the  statute  of  Jnne^  for  notes 
are  made  transferable  in  the  same  manner  as  inland 
bills  of  exchange.  And  as  an  inland  bill  of  exchange 
(remitted  to  a  foreign  country)  would  be  negotiable  by 
the  custom  of  merchants^  it  follows  that  promissory 
notes  are  so  by  the  statute. 

Judgment  for  tfie  plaintiiF(a). 

(a)  See  Brown  ▼.  Harraden,  4  T.  A.  148« 


The  Kino  against  The  Justices  of  Pembroke-  Saturday, 

2£ay  7ui« 
SHIRE« 


CAMPBELL  had  obtained  a  rule  nisi  for  a  manda-  When  the 
sions  on  deler* 

mas  to  the  justices  of  Pembrokeshire  to  state  a  spe*-  mining  en 

■ppeel  hefe 

cial  case  for  the  opinion  of  this  Court)  pursuant  to  an  gnoted  ■  eue, 

...  11-  I         •      .  but  none  hae 

order  of  sessions  made  on  heanng  an  appeal  agamst  an  ^^^  nated,  th« 
order  of  removal  from  Narberth  to  Llanboidy^  and  to  ^^  J^; 
return  the  case  so  stated  into  this  Court     It  appeared  "^^^^ 
by  the  affidavits  in  support  of  the  rule,  that  the  appeal  ^^^^^ 

heard  the  appeal,  to  state  a  caM. 

But  not  where  it  is  clear  that  such  a  proceeding  could  lead  to  no  retalt;  as  where  the 

chatnnan,  in  consequence  of  his  own  opinion  and  that  of  the  court  upon  the  facts,  refused 

to  sign  any  statement  but  oue  which  would  have  eiduded  the  point  of  Uw  relied  upon  bj 

the  party  demanding  a  case. 

C  c  4  came 
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18S1.  came  on  to  be  tried  at  the  Midsummer  quarter  ses»ons 
"~~~  for  Pembrokeshire^  in  1830,  when,  after  hearing  contra- 
ogauut        dictory  evidence  on  behalf  of  the  two  parties  on  a  ques- 

Tlie  Justices  of    , 

FcmioKt-  tion  of  settlement  by  renting  a  tenement,  the  Court  con- 
firmed the  order ;  but,  being  requested  to  grant  a  case, 
did  so  in  general  terms,  and  without  reference  to  any 
specific  point.  Tlie  attorneys  could  not  agree  in  drawing 
up  a  case ;  and,  upon  their  waiting  on  the  chairman  in 
order  that  he  might  settle  the  statements  they  had  pre- 
pared, he  said  he  could  not  sign  any  case  by  which 
it  should  not  appear  that  the  Court  had  decided  in 
favour  of  the  respondents  on  the  facts,  independent  of 
the  law.  The  appellants'  attorney  declined  taking  a 
case  so  stated. 

John  Evans  now  shewed  cause ;  and  it  appeared  by 
the  a£Bdavits  against  the  rule,  that  the  question  of  law 
which  the  appellants  wished  to  bring  before  this  Court 
regarded  the  effect  of  a  supposed  agi*eement  between  the 
pauper  and  the  landlord  of  the  tenement,  that  certain 
repairs  to  be  done  by  the  pauper  (and  which  it  was 
alleged  he  had  afterwards  done)  should  be  allowed  in 
lieu  of  rent :  but  it  seemed  that  the  justices  at  sessions, 
although  they  granted  the  case,  had  been  of  opinion, 
upon  the  evidence,  that  the  agreement  had  not  been 
made,  nor  the  repairs  done ;  and  the  chairman  would 
not  sign  any  statement  to  a  different  effect 

Lord  Tenterden  C.  J.  The  justices  have  confirmed 
the  order,  subject  to  a  case.  That  is  no  confirmation, 
-  unless  a  case  be  stated.  All  we  can  do,  under  the  cir- 
cumstances, is  to  require  them  to  enter  continuances, 
and  hear  the  appeal.  I  do  not  see  how  we  can  order 
them  to  state  a  case< 

The 
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The  rest  of  the  Court  concurred.  1831. 

Rule  discharired.      ^   „ 

°-  The  KiMO 

agauut 
The  Justices  of 

On  a  subsequent  day  in  the  terra,  Campbell  mentioned     I'kmbroki* 


to  the  Court  a  case,  The  King  v.  The  Earl  of  Effingham 
and  Others  (determined  in  Hilary  term  1782),  of  which 
he  had  obtained  a  note  taken  by  the  late  Mr.  Dealtry^ 
and  in  which  the  Court  granted  a  mandamus  to  the 
justices  present  at  the  last  Bradford  (West  Riding  of 
Yorkshire)  sessions,  to  state  a  case. 

Lord  Tenterden  C.  J.  I  admit  that  there  may  be 
instances  in  which  such  a  mandamus  may  issue;  but 
not  that  it  ought  to  go  upon  the  present  application. 
Here  the  case,  if  stated,  could  come  to  nothing.  The 
facts  are  for  the  judgment  of  the  sessions ;  and,  under 
the  circumstances  disclosed,  it  would  evidentl}^  be  useless 
to  call  upon  them  for  a  case  {a). 

(a)  The  reporters  btve  been  favoured  by  Mr.  DedUry  with  a  copy  of 
the  note  above  referred  to,  which  is  in  substance  as  follows :  — 

The  KING  agamtt  the  Right  Hon.  ttie  Earl  of  EFFINGHAM  and 

Others.     (Michaelmas  Term,  1781.) 

Motion  by  Mr.  J.  P.  Heywood  for  a  mandamus  to  the  Earl  of  Effing* 
Aonsy  Henry  Wickham,  Esquire,  Henry  Wood,  D.  D.,  Henry  Zoucht 
derk,  Pemberion  MUnMy  Esquire,  Sir  Ifaltt  Horion,  Bart.,  and  Joshua 
Horton,  Esquire,  justices,  &c.  for  the  West  Riding  of  Yorkthire,  com* 
mandiog  them  to  state  a  special  case  on  an  appeal  between  the  in- 
habitants  of  Norlkowram  and  the  inhabitants  of  Hipperholme,  determined 
by  them  at  sessions,  IJth  of  July  last;  on  affidavit  that,  the  order 
being  affirmed,  the  appellants  desired  a  special  case  to  be  stated,  which 
the  sessions  unanimously  consented  to;  and  Mr.  Heywood,  counsel  for 
the  appellants,  drew  the  case ;  and  in  the  afternoon  both  counsel  tendered 
the  case  to  the  sessions  for  their  approbation.  Mr.  Wickham  and  Mr. 
Hofionf  who  joined  in  making  the  original  order,  and  Sir  Watit  Horion, 
who  had  an  estate  in  each  parish,  and  therefore  declined  giving  any  opinion 
in  the  morning,  were  the  only  justices  remaining,  when  Sir  W.  if.  refused 
to  permit  the  case  to  be  stated;  and  he  being  joined  by  Mr.  Horton,  no 
case  WM  stated. 

Lord 


sHiax. 
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18S1«  Xaird  MansfiM  doubted  whether  «  mandamus  ocmid  go  to  compd 

-  justices  to  state  a  case ;  but  Mr.  J.  BuUer  sajriog,  that  in  this  instance 

The  Kiiro       ^^  court  of  quarter  sessions  had  actually  agreed  to  state  one,  but  Sir  IF,  H. 

fgftbut  prerented  it,  a  rule  nisi  was  granted. 

The  JustioefoT 


BtaSi  BUarytenDf  1782. 

Mr.  Feamley  and  Mr.  Dvnmiig'shewed  cause,  on  affidavits,  in  which  ft 
waa  represented  that  the  casa  bad  not  been  regularly  granted,  but  tliat  soeiMi 
of  the  justices  had  said  a  case  migjht  be  stated  if  counsel  could  agree  upon 
one ;  that  counsel  had  not  agreed,  and  that  no  directions  for  a  case  had 
been  given  to  the  derk  of  the  peacei.  The  AUorMy- General  and  Mr. 
Htjfwoed  in  reply,  aaid,  thai  the  caae  had  been  properly  granted,  and  that 
the  justices  were  willing  that  it  should  be  stated ;  and  the  AUantej^ 
General  mentioned  that  an  instance  had  occurred  in  which  a  oundamus 
had  been  granted,  when  the  respondents  would  not  consent  to  the  stating 
of  a  caae. 

Lord  Mtau/leU  ordered  the  case  annexed  to  the  alBdaTfts  in  snppoit 
of  the  rule  to  be  read;  and,  it  being  read,  asked  Mr.  Feamlqf  wfaaft 
facts  in  the  case  he  could  oontrorert?  Mr.  Feamley  said  he  had  not  seen 
the  case  at  the  sessions,  and  was  not  prepared  now  to  go  into  the  truth  of 
the  fkcts.  Mr.  ffeyibood  observed,  that  though  the  case  was  amiezcd  to 
Mr*  Parker*n  afldavit,  none  of  the  justices  shewing  cause  had  denied  any 
fact  in  it.  Lord  Mansfield  said  there  had  been  a  misunderstanding ;  there 
did  not  seem  to  be  any  contrariety  of  facts,  and  the  mandamus  must  go. 
Mr.  Feamlesf  asked  whether  the  justices  must  re-examine  the  witnesaes? 

Lord  Man^fidiL  They  must  do  it  in  order  to  know  what  case  to 
return,  if  there  is  a  difference  about  the  Ikcts. 

In  Easter  term  1782,  a  return  was  made,  stating  a  special  case,  and 
slating  also  that  the  sessions  had  discharged  the  order  of  two  jualioes;  and 
Mr.  Jleywood  obtained  a  rule  nid  for  affirming  this  last-mentioned  otder 
of  sessionB;  which  rule  was  afterwaids  made  absolute,  no  cause  being 
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Aldbidge  against  Haines  and  Seven  Others.     ^f^» 

^  May  9Ul, 

nPRESPASS  for  seizing,  taking  away,  and  conv^ting  in  an  action  of 

t  1   •     •«••  »  Tfci  /•  •!  trespais  againsl 

the   plamtin  S    goods.       Pleas^  —  first,    Mt   guilty  ;    commimionera 

secondly,  that  seven  of  the  defendants  (not  including  ^u^^  and 
Haines)  were  commissioners  for  the  recotery  of  small  J^^g^^^^' 
debts  withm  the   hundreds  of  Westbury^  Warminster^  ^^^\ 
HeyteAury.  and  Damerkam  South,  in  the  cotinty  of  ing»  that  at  the 

^  ^^  ^  J  court  hoWen  by 

Wilts,  acting  imdef  a  statute  of  48  6.  S. ;  and  that  they,  them  pursuant 

1    .  1  .    •  a      .  11***  statute,  the 

being  such  commissioners,  and  having  taken  the  oath  plaintiff  com. 
prescribed  by  the  act,  and-  being  duly  qualified  under  tempt,  and 
the  same,  before  the  times  when,  &c.  to  wit,  on  the  2Sd  a^^danu  who 
oiSepternber  1828,  duly  met  and  held  the  said  court  of  J^e^l^*^ 
requests  at  Warminster,  (ot  the  purposes  of  the  act;  at  ^^J^^^ 
which  court  the  plaintiff,  being  present,  did  then  and  warrant  to  the 
there,  before  the  times  when,  &c.  in  open  court  con*  ant,  the  officer, 

to  levy  it,  by 

temptnously  and  wilfully  inisult  the  said  seven  defend*-  virtue  of  which 

^       .    .  1  .     .  J      •^«  •  heaeiied,  Ac 

ants,  being  such  commissioners,  and  sitting  m  open  it  was  proved 

tliat  the  com- 
miMionen  were  acting  in  their  jurisdiction,  that  a  conviction  and  warrant  produced  were 
ogoed  by  them,  and  that  the  other  defendant  was  their  ofllcer ;  and  in  proof  of  the  contempt 
and  proceedings  thereupon,  the  conviction  of  the  plaintiff,  and  the  warrant  to  levy  the  fine 
were  put  in :  Held,  that  although  the  pleas  stated  as  a  substantive  fact  tiiat  the  plaintiff  had 
been  guilty  of  a  contempt,  and  not  merely  that  he  had  been  convicted,  the  fact  of  contempt 
could  not  be  enqulrtd  into;  ftnr  the  allegation  of  it  might  be  rejected  as  unnecessary, 
and  the  conviction  and  warrant  were  pleaded,  and  these,  appearing  to  have  issued  from  a 
competent  jurisdiction,  were  conclusive  of  the  facts  stated  in  them. 

Tlie  act  empowered  the  commissioners  to  fine  any  person  who  should  contemptuously 
and  wilfully  insult  or  abuse  them*  One  of  the  pleas  stated,  that  the  plaintiff  contemptu- 
ously, &&  insulted  the  commissioners  by  accusing  them  of  injustice ;  the  conviction  stated 
this  in  similar  terms,  but  added,  **and  by  calling  Mr.  G*  S-,  who  was  then  attending  in 
the  court,  an  infamous  liar  :'*  Held,  no  variance,  as  the  latter  statement  might  be  rejected. 

The  statute  provided,  that  it  should  be  lawful  for  the  serjeant,  by  order  of  the  court,  to 
apprehend  the  person  guilty  of  contempt,  and  that  the  court  should  then  proceed  to 
fine,  &c  The  conviction  merely  stated  that  the  plaintiff  was  apprehended ;  but  it  appear- 
ing by  the  narrative  that  the  apprehension  must  have  been  in  presence  of  the  commissioners 
who  afterwards  proceeded  to  fine :  Held,  that  their  order  might  be  inferred. 

The  court  wis,  by  the  sutute,  to  be  holden  only  on  Tuetdays.  The  wanmnt  was  headed 
as  if  made  at  a  court  holden  on  that  day,  when  the  fine  was  in  fact  imposed ;  but  it  pur-* 
ported  to  be  signed  and  scaled  on  the  next  day :  Held,  no  objection. 

court 
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183  i.        court  as  aforesaid)  by  accusing  them  of  injusticei  hatred, 
.  malice,  and  corruption  in  their  proceedini;s  in  the  said 

againtt  court;  and  thereupon  the  defendant  Haines^  being  ser- 
jeant  of  the  court,  duly  appointed  under  the  act,  by  order 
of  the  other  defendants,  being  such  commissioners,  and 
holding  such  court  as  aforesaid,  took  the  plaintiff  into 
custody ;  and  the  other  defendants,  being,  &c.  and  hold- 
ing such  court,  did  then  and  there,  from  their  own  view 
and  knowledge  of  what  passed,  examine  into  the  said 
insult  of  the  plaintiff,  and  after  such  examination  thereof 
to  wit,  on  the  day  and  year  aforesaid,  at  Warminster 
aforesaid,  duly  imposed  a  certain  fine  (to  wit,  of  lOZ.) 
upon  the  plaintiff  for  his  said  offence,  whereof  he  then 
and  there  bad  due  notice,  and  was  duly  requested  forth- 
with to  pay  such  fine;  that  the  plaintiff  did  not  pay 
the  same,  and  thereupon  the  seven  first-mentioned  de- 
fendants, being  commissioners,  &c.,  on  the  day  and 
year  aforesaid,  at  Warminster^  duly  made  and  issued 
tlieir  warrant  in  writing  under  their  hands  and  seals, 
directed  to  Haines^  so  being  such  serjeant,  &c,  and 
thereby  ordered  him  to  levy  the  fine,  with  costs,  by  dis- 
tress and  sale  of  the  plaintiff's  goods,  rendering  the  over- 
plus,  if  any,  to  him,  and  to  make  due  return  thereof  at 
the  then  next  court  to  be  holden  at  Warminster ;  that 
the  warrant  afterwards,  and  before  the  times  when,  &c 
to  wit,  on  the  said  23d  of  September^  at  Warminster,  was 
duly  delivered  by  Xhe  said  seven  defendants  to  Haines, 
then  being  such  serjeant,  to  be  executed ;  by  virtue  of 
w*hich  warrant  he,  being  such  serjeant,  seized  and  de- 
tained the  goods  as  a  distress  for  the  fine.  The  third 
plea  was  similar,  except  in  stating  that  the  plaintiff 
insulted  and  abused  JI  B,,  one  of  the  commissioners, 
by  saying  of  him   in   open   court,   that  he  came   to 

uphold 
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uphold  the  corruption  and  injustice  there  practised.    The       IdSL 

replication  to  the  special  pleas  was  de  injuria.     At  the 

trial  before  Gaselee  J.,  at  the  Wiltshire  Spring  assizes^        anahui 

1829,  a  verdict  was  found  for  the  plaintiff  against  all  the 

defendants,  with  10/.  damages,  subject  to  the  opinion  of 

this  Court  on  the  following  case :  — 

The  alleged  acts  of  trespass  were  admitted  at  the 
trial ;  and  in  justification  of  them,  the  defendants'  coun- 
sel produced  from  the  crown  office  the  following  docu- 
ment, which  had  been  returned  to  this  Court  in  MichaeU 
mas  term  1828,  in  pursuance  of  a  certiorari  obtained  by 
the  plaintiff:  — 

**  Be  it  remembered,  that  on  this  28d  day  of  Septemr 
ber  1828,  and  in  the  ninth  year  of  the  reign  of  our  sove* 
reign  lord  George  the  Fourth,  8cc.,  at  the  court  of  requests 
for  the  hundreds  of  Westbury^  Warminstery  &c.  in  the 
county  of  Wilts^  holdeu  at  the  London  Inn  at  Wanninster^  ' 
on  Tuesday^  the  23d  day  of  September  1828,  Richard 
Aldridge  having  been  taken  into  custody  by  the  serjeant 
of  the  same  court  before  us  Thomas  Dawn"  &c.  (the 
seven  defendants  first  above  mentioned),  *^  being  seven  of 
the  commissioners  for  the  recovery  of  small  debts  within 
the  said  hundt'eds  of  fVestbury^  &c.,  and  the  commis- 
sioners present  at  the  said  court  or  meeting,  for  having 
on  the  day  above  mentioned,  and  during  their  sitting  in 
the  said  court,  contemptuously  and  wilfully  insulted  and 
abused  us  the  said  commissioners  being  then  present 
and  sitting  in  the  said  court,  by  accusing  us  the  said 
commissioners  of  injustice,  hatred,  malice,  and  cor- 
ruption in  our  proceedings  in  the  said  court,  and  by 
calling  Mr.  George  Strode,  who  was  then  attending  in 
the  said  court,  an  infamous  liar,  &c.  We,  the  said 
Thomas  Dawn,  &c.,  being  such  commissioners  as  afore- 
said, 
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19SU  said,  having  from  oar  own  view  and  knowledge  of  what 
then  passed,  examined  into  such  insult,  abuse,  and  mis^ 

afgoM/ui  behaviour,  do  convict  the  said  IL  A*  of  the  said  offence 
and  do  impose  a  fine  of  10/.  upon  the  said  B.  A,  for  bis 
said  offence ;  and  do  hereby  order  and  adjudge  him  to 
forfeit  and  forthwith  pay  the  said  fine  of  10/.  for  bis  said 
offence,  such  offence  being  contrary  to  tl|e  pirovisions  of 
an  act  made  in  the  forty-eighth  year  of  the  reign  of  his 
late  majesty  king  George  the  Third,  intituled  ^  An  Act 
for  the  more  easy  and  speedy  recovery  of  small  debts 
within  the  hundreds  of  We^tbwy^  &c.  And  we  do  ad- 
judge such  fine  of  10/.  to  be  paid  by  the  said  JB.^  to 
Qs  the  said  commissioners,  to  be  distribnted  by  us 
amongst  the  poor  of  the  said  parish  of  Warminster^  in  the 
oomity  aforesaid.  Where  the  .said  P&noe  was  committed, 
pursuant  to  the  said  act.  Given  under  our  hands  and 
seals  the  day  and  year  aforesaid."  (Signed  and  sealed 
by  the  seven  commissioners.) 

The  following  warrant  was  also  produced  firom  the 
same  custody.  The  statute  48  G.  d.  c.  Ixxxviii.,  therein 
re&rred  to,  was  to  be  taken  as  part  of  the  case:  — 

^^  The  court  of  requests  for  the  biindreds  of  Westbmy^ 
Warminster^  &c.,  hdd  at  the  London  Inn  in  Warminster^ 
on  Tuesday  the  23d  day  of  September  18S8.  Whereas 
by  an  act  of  parliament  made  and  passed  in  the  forty- 
eighth  year,  &c.,  intituled,  &c.,  it  was  amongst  other 
things  enacted,  *  That  if  any  person  or  persons  shall 
contemptuously  and  wilfully  insult  or  abuse  all,  any,  or 
either  of  the  said  commissioners,  or  any  or  either  of  the 
officers  of  the  said  court  for  the  time  being  during  his 
or  their  sitting  or  attendance  in  the  said  court,  or  going 
to  or  from  the  said  court,  or  shall  interrupt  or  obstruct 
the  proceedings  of  the  said  court,  then  and  in  every 

such 


Hawi 


IK  TBB  First  Y£ar  of  WILLIAM  IV.  890 

such  case  it  shall  and  may  be  lawful  to  and  for  the       J  891. 
seijeant  or  aeijeants  of  the  said  court,  with  or  without 
the  assistance  of  any  other  person  or  personsy  by  the 
order  of  die  said  commissioners,  to  take  such  ofiender 
or  offenders  into  custody,  and  the  said  commissioners 
shall  then  examine  into  such  insult,  abuse,  or  misbe- 
httriour,  either  from  their  own  view  or  knowledge  of 
what  passed,  or  by  the  oath  or  oaths  of  one  or  more 
credible  witness  or  witnesses;  and  upon  such  insult, 
abuse,  or  misbehaTionr  being  duly  proved  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  the  said  commis- 
sion's, and  they  are  hereby  authorized  and  empowered 
to  impose  a  fine  not  exceeding  lOZ.  for  each  and  every 
such  o&nce,  on  each  and  every  such  offender  or  offend- 
ers ;  and  in  case  such  fine  shall  not  be  forthwith  paid, 
sudi  fine  shall  and  may  be  levied  and  recovered  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  such  offender 
or  offenders,  by  warrant  under  the  hands  and  seals  of 
any  three  or  more  of  the  said  commissioners.' "    (The 
remaining  part  of  the  clause  directed  the  application  of 
the  sum  to  be  levied,  and  gave  power  to  imprison  in 
debtth  df  sufficient  dbtress.) 

**  And  whereas  at  the  court  held  in  pursuance  of  the 
said  recited  act  on  the  day  and  at  the  place  above  men- 
tioned, Richard  Aldridge,  of  Warminster  aforesaid,  gen- 
tleman, being  then  present  in  the  said  court,  did  oon- 
tempCoously  and  wilfully  insult  and  abuse  the  said  com- 
misaioners  then  sitting  in  the  said  court ;  and  the  said 
commissioners  from  their  own  view  and  knowledge  of 
what  passed  did,  in  pursuance  of  the  directions  of  the 
said  act,  and  the  powers  thereby  in  them  vested,  unani- 
mously impose  a  fine  of  10/.  on  ^  the  said  IL  A.  for  such 
insult,  abuse,  and  misbehaviour,  but  which  fine  was  not 

forth- 
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1831.  forthwith  paid  by  the  said  R.  A.  We,  therefore,  whose 
names  are  hereto  subscribed  and  seals  affixed,  being 

Aldridob 

againM  Seven  of  the  commissioners  acting  under  and  by  virtue 
of  the  said  recited  act,  do  by  this  our  warrant  order  and 
require  you  to  levy,  by  distress  and  sale  of  the  goods 
and  chattels  of  said  S.  A,  the  sum  of  10/.,  being  the 
amount  of  the  fine  so  imposed  on  him  as  aforesaid, 
together  with  the  costs  and  charges  attending  such  dis- 
tress and  sale,  and  to  render  the  overplus,  if  any,  after 
deducting  such  fine,  and  the  costs  and  charges  of  such 
distress  and  sale,  to  the  said  R.  A.y  and  make  due 
return  hereof  at  the  next  court  to  be  holden  at  the 
London  Inn  in  Warminster  aforesaid.  Hereof  fail  not 
Given  under  our  hands  and  seals,  24th  day  o(  September 
1828,  to  Samuel  Haines,  serjeant  of  the  said  court,  to 
execute."  (Signed  and  sealed  by  the  same  seven  com- 
missioners.) 

It  was  proved  by  the  clerk  of  the  court  that  the  sig- 
natures were  in  the  handwriting  of  the  parties;  that 
they  were,  and  were  acting  and  attending  on  the  court 
as,  commissioners  on  the  23d  of  September  IS2S ;  that 
Haines  was  then  serjeant;  and  that  the  plaintiff  attended 
the  court  on  that  day  to  demand  a  rehearing  of  a  case 
in  which  he  was  interested.  The  evidence  rested  here^ 
it  being  urged  by  the  defendant's  counsel,  on  an  attempt 
made  by  the  other  side  to  cross-examine  as  to  the  cir- 
cumstances leading  to  the  imposition  of  the  fine,  that 
the  conviction  already  offered  in  evidence  was  conclusive 
as  to  the  facts  therein  stated. 

The  act  directs  (sect.  10.)  that  the  commissioners  shall 
enter  in  a  book  all  their  judgments,  acts,  orders,  proceed- 
ings, &c  relative  to  the  execution  of  the  powers  vested  in 
them  by  the  statute,  and  the  names  of  the  commission- 
ers present  at  the  respective  meetings,  such  entries  to 

be 


Haihu. 


IN  THE  First  Ykar  of  WILLIAM  IV.  401 

be  signed  by  tbe  chairman  of  each  meeting;  and  that       ISSl. ' 
such  entries,  when  so  signed,  shall  be  allowed  to  be  ' 

read  in  evidence  in  all  courts  in  proof  of  the  proceed-       agnmt 
ings.    It  appeared  that  such  a  book  of  proceedings  was 
kept;  but  it  was  not  produced  at  the  trial. 
The  case  was  argued  in  the  present  term,  by 

Barstaw  for  the  plainti£P.  The  questions  will  be^ 
first,  whether  the  documents  produced  at  the  trial  are 
conclusive  of  the  &cts  therein  stated ;  and,  secondly, 
whether,  if  they  are  so,  they  support  the  pleas.  It 
is  an  established  rule,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  couit  but  that 
which  specially  appears  to  be  so,  nor  any  thing  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so 
expressly  alleged,  PeacocJc  v.  Bell  (a).  Now,  as  to  the 
first  question,  it  is  not  proved  by  the  document  given 
in  evidence  and  called  a  conviction,  that  any  conviction 
really  took  place.  No  analogy  can  be  drawn  from  the 
case  of  adjudications  by  justices  of  the  peace ;  these 
commissioners  are  not  properly  magistrates,  and  have 
no  general  authority  to  convict,  but  only  a  limited 
power  in  certain  cases.  And  even  supposing  the  ana- 
logy to  exist,  still,  where  a  conviction  by  magistrates  is 
offered  in  evidence,  the  opposite  party  may  traverse  two 
facts :  that  the  magistrates  had  jurisdiction  in  the  parti- 
cular case,  and  that  they  did  actually  convict  Lord 
Kenyan  appears  to  allow  this  in  Bex  v.  Barker  {b\ 
where  he  says  that  justices  may  return  their  convictions 
in  a  more  formal  shape  than  that  in  which  they  are 
originally  drawn  up,  ^*  provided  the  facts  will  warrant 

(a)  \  Sound.  IM.  {b)  1  £a<(,  185. 
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18S1.  tbem  in  stating  what  they  do.''  In  that  case  the  facts 
which  gave  jurisdictioD  were  not  disputed,  nor  the  fact 
of  the  conviction  itself.  Here  both  are  in  issue.  If  the 
circumstances  giving  jurisdiction  were  dear,  and  the 
conviction  itself  unquestioned*  it  may  be  admitted  that 
the  document  would  then  be  evidence  of  the  &cts  lead- 
ing to  conviction.  Again,  in  Masscy  v.  Johnson  {a\ 
it  was  taken  fiir  granted  that  the  &ct  of  conviction 
iDigbt  be  disputed,  but  the  Court  would  not  allow  it 
to  be  tried  on  affidavits.  In  Gray  v.  Cookson{b)  it 
does  not  seem  to  have  been  disputed  that  the  con- 
viction was  traversable;  the  conviction  itself  did  nol 
come  in  question  there ;  the  Court  only  said  that  in  a 
collateral  proceeding,  and  where  it  was  not  directly  im- 
peached, they  would  give  credit  to  it  as  having  been 
made  at  the  time  of  which  it  bore  date.  IS^  therefore^ 
the  present  document  could  be  considered  in  the  light 
of  a  cpnviction  by  magistrates,  it  would  not  necessarily 
be  conclusive.  But  these  commissioners  have  merely 
an  authority  limited  in  point  of  time  and  place,  and  to 
be  exercised  according  to  certain  regulations.  Magis- 
trates make  a  minute  of  their  convictions,  and  return 
them^  if  necessary,  to.  the  sessions;  but  these  persons 
are  required  to  enter  their  judgments  and  other  pro- 
ceedings in  a  book,  to  be  signed  by  the  chairman,  and 
that  is  the  proper  evidence  of  what  they  do  in  execution 
of  the  act.  The  form  of  conviction  given  by  the  local 
statute  (and  against  which  there  is  no  appeal)  does  not 
contain  any  complete  statement  of  the  facts  necessary  to 
give  jurisdiction;  it  may  be  inferred,  therefore,  that  that 
defect  was  to  be  supplied  by  a  regular  and  full  entry  in  the 

(a)  IS  £aily  67.  (6)  IS  EatiA^, 

book. 
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book,  subscribed  by  tbe  efaairmaii;  which  entry  ought       18S1. 
to  have  appeared  at  the  trial. 

Supposing,  however,  in  the  second  place,  that  the  ^^amtt 
conTiedoQ,  if  it  be  such,  and  the  warrant,  in  this  case, 
are  conclusive  of  the  facts  stated  in  them,  that  state*- 
ment  does  not  bear  out  the  pleas.  1.  It  is  not  shewn 
by  the  conviction  that  the  offence  was  examined  into, 
or  the  adjudication  niade,  in  the  plaintiff's  presence,  or 
while  he  was  in  court,  or  at  the  court  at  which  the 
contempt  happened.  It  ought  distinctly  to  appear  tliat 
the  party  convicted  was  present  while  the  offence  was 
examined  into,  Rex  v.  Selway{a).  After  stating  the 
offence  by  way  of  recital,  the  commissioners  proceed  to 
say  '^  we  do  convict,"  &c.,  but  the  document  is  not 
entided,  nor  does  it  otherwise  appear  to  have  been  exe- 
cuted, at  the  said  court.  The  act  evidently  requires 
the  fine  to  be  imposed  immediately  on  the  commission 
of  the  offence.  2.  The  warrant,  though  entided  as  if 
made  at  the  court  held  on  the  23d  of  September^  is 
given  under  the  hands  of  the  commissioners  on  the 
S4th,  a  different  day,  and  not  the  day  of  the  week 
{Tuesday)  on  which  the  statute  empowers  and  requires 
them  to  hold  the  court  And  the  warrant  does  not 
shew  that  the  plaintiff  was  taken  into  custody  before 
the  court  proceeded  to  examine.  Nor  does  it  describe 
the  offence  with  sufficient  particularity.  3.  Several 
&ct8,  which  were  properly  introduced  in  the  pleas,  are 
not  proved  by  the  conviction  and  warrant,  and  no  other 
evidence  was  given  of  them.  It  is  pleaded  that  the 
plaintiff,  before  examination,  was  taken  into  custody 
(as  the  act  requires)  by  order  of  the  Court.     No  such 

(a)  2  CkiU.  522. 

D  d  2  order 
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1831;       order  appears  by  the  conviction   or  warrant      The 
.  act  limits  the  sittincfs  of  the  court  to  certain  hours. 

rngrnnM  It  does  not  appear  (nor  indeed  is  it  pleaded)  that  the 
sittings  in  question  were  within  those  hours;  and  the 
limits  of  a  jurisdiction  in  point  of  time  are  as  material 
as  in  point  of  place.  Nothing  is  to  be  intended  in 
favour  of  an  inferior  jurisdiction  with  respect  to  either. 
It  was  not  properly  proved  that  on  the  day  in  question 
the  court  was  held  by  the  number  of  commissioners 
required  by  the  act;  namely,  three  at  least,  in  some 
cases,  and  five  in  others.  The  only  legal  evidence  of 
this  is  the  book,  in  which  the  act  requires  the  names  to 
be  entered  at  each  meeting.  It  is  pleaded  that  the 
plaintiff  had  notice  of  the  fine  and  was  requested  to 
pay.  There  was  no  proof  of  either  fact  ^Parke  J. 
If  he  was  in  court  at  the  time  of  the  adjudication  he 
roust  have  had  notice.  Uttledale  J.  He  appears  by 
the  conviction  to  have  been  taken  into  custody  at  the 
time ;  he  must,  therefore,  be  considered  as  having  been 
present]  Not  necessarily  at  the  adjudication.  And 
there  appears  no  request  of  payment.  It  is  pleaded 
that  the  warrant  was  delivered  to  Haines  as  Serjeant  of 
the  court,  before  the  seizure.  There  is  no  proof  of 
this.  The  contempt  as  stated  in  the  conviction  varies 
totally  from  that  alleged  in  the  third  plea;  it  cor- 
responds indeed  with  that  stated  in  the  second  plea, 
as  to  accusing  the  commissioners  of  injustice,  (which, 
however,  in  a  conviction,  is  too  general  a  statement 
of  the  offence,  Paley  on  Convictions^  p.  96.,  2d  ed.  (a) ) ; 
but  the  conviction  adds  another  contempt,  namely,  the 
abuse  directed  at  a  'i/Lv.  Strode  (not  one  of  the  com- 

(aV  See  Bex  ▼.   SparUng,   1  Strtu  497.,  and  other  authoridet  dted^ 
Paiey,  p.  96. 

missioners). 
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missioners),  which  might  equally  or  solely  have  been  the        1831. 
ground  of  proceeding  against  the  plaintifi,  and  which  is       -— 

Aldeuxib 

not  noticed  in  the  pleadings.  IParke  J.  That  part  of  aj^amu 
the  conviction  may  be  rejected  as  insensible.  Speaking 
abusive  words  of  Strode  was  not  properly  insulting  or 
abusing  the  commissioners,  though  the  plaintiff  might 
have  been  convicted  of  it  as  an  obstruction  or  in- 
terruption of  the  proceedings.  Lord  Tenterden  C.  J. 
The  conviction  must  be  taken  as  applying  to  that  part 
of  the  conduct  stated  which  might  properly  be  the 
subject  of  conviction.] 

Ccleridge  contriL  The  question  is,  whether  the  docu- 
ments were  evidence,  not  of  all  the  facts  in  the  case, 
but  of  the  facts  stated  in  tiiem ;  if  they  were,  the  pleas 
are  fully  supported.  It  was  proved  by  other  evidence 
than  that  of  the  conviction  and  warrant,  that  the  com- 
missioners were  acting  within  their  jurisdiction;  and 
that  being  so,  the  facts  stated  in  those  documents  are 
not  traversable.  Strickland  v.  Ward  (a),  Brittain  v.  Kiti" 
naird  (6),  and  Basten  v.  Carew  (c),  (among  other  cases,) 
establish  that  a  conviction  or  record  of  proceedings  by  a 
magistrate  having  jurisdiction  of  the  subject  matter,  is 
conclusive  of  the  facts  set  out  m  it,  in  an  action  against 
such  magistrate.  Those  were  cases  of  justices  of  the 
peace,  but  the  principle  is  not  limited  to  convictions  by 
them ;  it  was  applied  to  an  adjudication  by  the  censors  of 
the  college  of  physicians,  in  Dr.  GroenveU  v.  Dr.  Bur^ 
well  {d\  and  to  judgments  of  commissioners  of  excise, 
in  Fuller  v.   Fotch  {e\   and    Terry  v.   Huntington  (g)# 

(a)  7  7.  iK.  653.  note  (a).  (6)  IB.iB.  433. 

(c)  oB.^a  649.  (cf)  1  Ld.  Raym,  454. 

(c)  Ctttitu  346.  (g)  Hardr.  480. 

D  d  3  Sevonl 
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18S1.  Several  cases  are  cited  in  illustration  of  this  principle 
by  Holt  C.  J.  in  Dr.  GroenveWs  case,  and  particularly 

AtDMIXIS 

against  TcTTy  V.  Hufttington^  where  commissioners  of  excise 
adjudged  low  wines  to  be  strong  waters,  and  it  was 
held  that  an  action  lay  against  the  officer  executing 
their  warrant,  because  they  had  exceeded  their  juris^ 
diction,  no  duty  being  imposed  upon  low  wines.  He 
also  puts  the  case  of  two  justices  adjudging  ^.  to  be 
the  father  of  a  bastard,  where,  if  the  child  be  a  bastard, 
their  judgment  is  conclusive  as  to  the  fact  of  A.  being 
the  father;  but  not  so  if  the  child  was  born  in  wed- 
lock, for  then  the  judgment  was  coram  non  judice,  and 
void.  He  cites  Hammond  v.  Howell  (a),  where  a  jury- 
man who  had  been  fined  for  acquitting  Penn  and  Meadj 
brought  an  action  against  the  recorder  for  imposing  the 
fine;  atid  although  the  fine  bad  been  held  illegal  in  the 
Common  Pleas,  yet  it  was  decided  that  this  action  did 
not  lie,  as  the  defendant  when  he  imposed  the  fine,  was 
in  the  commission  of  oyer  and  terminer,  and  a  judge  of 
record.  In  the  present  case  the  defendants  at  the  time 
of  making  their  adjudication,  were  sitting  as  conftnis- 
sioners  under  the  act;  their  conviction,  or  whatever 
name  may  be  given  to  it,  is  a  judicial  statement  by 
them  of  acts  which  they  did  as  judges  by  virtue  of  their 
commission;  and,  therefore,  none  of  the  statements  in  it 
can  be  traversed. 

Then  as  to  the  objections  which  are  supposed  still  to 
remain,  assuming  the  conviction  and  warrant  to  be 
conclusive.  It  is  said  that  the  examination  into  the 
ofience,  and  adjudication  upon  it,  are  not  stated  in  the 
conviction  to  have  been  made  immediately,  or  in  the 

(a)  1  Mo(L  184.     2  Mod.  218. 

plaintiflPs 


Hjlik] 


IN  THE  FiHST  Year  of  WILLIAM  IV.  407 

plaintiff's  presence.     But  enoogh  appears  from  wbick       1891. 
this  may  be  presumed,  and  therefore  the  formal  aUe-       

ArjimiDOt 

gation  is  unnecessary,  Rex  ▼•  Aiken  [a\  Rex  t.  Kemp^  ugaimi 
son  {b)f  Rex  v.  Thompson  (c).  The  adjudication  is  in 
the  present  tens^  and  the  whole  narrative  by  its  con- 
struction evidently  relates  to  die  same  time.  And,  in 
point  of  fact,  the  party  is  taken  into  custody  for  the 
contempt,  at  the  Court,  and  they  proceed  upon  their 
own  view  of  what  passed.  As  to  the  warrant  being 
issued  on  Wednesdaiy^  it  appears  by  the  date  at  the 
commencement  to  have  been  framed  at  the  G)urt  on 
the  day  before,  and  if  the  minute  was  regularly  made 
on  that  day,  there  is  no  ground  for  saying  that  the 
warrant  might  not  be  signed  and  sealed,  if  by  a  proper 
number  of  commissioners,  at  a  subsequent  time.  It  is 
objected  that  by  the  statute^  the  person  guilty  of  con- 
tempt is  to  be  taken  into  custody  by  order  of  the 
Court  and  then  examined;  and  that  no  apprehension 
by  order  of  the  Court  is  shewn  in  this  case.  But  it  is 
averred  in  the  conviction  that  the  plaintiff  was  taken  by 
the  Serjeant  before  the  Court,  and  that  they  (imme- 
diately, as  it  appears)  proceeded  to  examine.  Their 
order  must,  therefore^  be  inferred.  At  least  they  ratify 
the  officer's  act.  As  to  .the  hours  within  which  the 
Court  was  sittings  it  is  not  too  much  to  intend  that  they 
were  the  regular  ones,  when  it  is  alleged  that  the  com- 
missioners were  sitting  on  a  day  pointed  out  by  the 
statute,  and  (as  the  warrant  states)  acting  under  and  by 
virtue  of  the  act  It  is  contended  that  the  holding  of 
the  Court  by  a  competent  number  of  commissioners 

(a)  3  Burr,  1785.  (k)  Cowp,  241. 

(c)  3  T.  it.  18.     See  as  to  this  cue.  Rex  ▼.  SUnu^  1  Aisf,64S.  n.  (a). 

D  d  i  ought 
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IBSIb  ought  to  have  been  proved  from  the  book  of  pro* 
^—^  ceedines.  But  that  is  no  objiection,  if  the  instruments 
agamtt  in  question  are  regular  and  properly  signed.  These 
are  merely  part  of*  the  proceedings  of  the  day :  the 
entry  of  names  has  no  reference  to  these  in  particular, 
but  would  be  found  in  the  book  at  the  commence- 
ment of  the  whole  transactions  of  the  day ;  and  if  the 
clerk  had  omitted  to  enter  the  names  as  it  his  duty 
to  do,  it  cannot  be  contended  that  these  acts  of  the 
Court  would,  by  reason  of  such  neglect,  be  held  invalid 
in  an  action  of  trespass.  It  is  true  there  is  no  proof 
that  the  plaintiff  was  requested  to  pay  the  fine;  but 
there  was  no  need  to  allege  or  prove  this  fact.  The 
statute  does  not  require  it.  Nor  was  it  necessary  to 
state  or  prove  when  the  warrant  was  delivered  to  the 
officer.  As  to  the  supposed  variance  in  describing  the 
contempt,  the  substance  of  the  offence  was  insulting  and 
abusing  the  commissioners;  all  that  is  stated  beyond 
this  is  merely  matter  of  evidence:  and  it  will  be  pre- 
sumed that  the  fine  was  imposed  for  that  part  of  the 
ofience  stated  to  which  the  judgment  was  legally  ap- 
plicable. IParke  J.  You  have  in  these  pleas  alleged  the 
contempt  as  a  fact.  Would  not  the  proper  mode  have 
been  to  state  that,  the  plaintiff  being  in  custody  before  the 
commissioners  by  their  order,  at  a  court,  they  adjudged 
him  guilty  of  the  contempt,  and  issued  their  warrant  ? 
The  question  is,  Whether,  by  the  present  mode  of 
pleading,  you  do  not  let  in  an  enquiry  into  the  facts. 
The  true  ground  on  which  a  conviction  is  held  con- 
clusive is,  not  tliat  it  is  evidence  of  the  facts  stated,  but 
that  it  is  a  bar  to  enquiry,  the  magistrate  having  exer- 
cised his  jurisdiction  in  a  case  of  which  he  was  the 

competent 
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competent  judge.]    In  Dr.  Groenvelfs  case(a)»  all  the        18S1* 
matters  upon  which  the  conviction  was  grounded  were       — — 

ALDMOOk 

pleaded  as  substantive  facts,  and  Holt  C.  J«  held,  that  ogaUut 
the  defendants  having  entitled  themselves  to  jurisdiction, 
(which  was  admitted  on  the  pleadings,)  then,  whether 
the  matter  of  fact  were  such  as  they  adjudged  it  or  not, 
was  not  traversable,  but  the  plaintiff  was  concluded,  and 
could  not  falsify  the  judgment.  Here  the  plaintifis 
have  shewn  by  extrinsic  evidence  that  they  were  acting 
within  their  jurisdiction ;  and  then  the  conviction  and 
warrant  supply  proof  which  cannot  be  contested,  of  all 
the  other  facts  necessary  to  the  justificaUon. 

Cur.  adv.  vuU. 

Lord  Temterden  C.  J.  now  delivered  the  judgment 
of  the  Court  After  reading  the  section  of  the  act 
upon*  which  the  adjudication  was  grounded,  and  the 
material  parts  of  the  pleadings,  his  Lordship  proceeded 
as  follows:  —  One  question,  and  the  most  difficult  in 
this  case  was,  whether,  as  the  plea  alleged  a  contempt 
in  fact  committed  by  the  plaintiff,  and  not  merely  a  con* 
viction  of  such  offence^  the  plaintiff  might  not  insist  on 
going  into  an  enquiry  as  to  the  fact  of  contempt,  not- 
withstanding the  conviction.  We  think,  however,  that 
be  could  not ;  that  the  allegation  of  the  oflfence  having 
been  in  fact  committed  was  unnecessary  in  these  plead- 
ings, enough  being  shewn  without  it  to  furnish  an  an- 
swer to  the  action;  that  credit  must  be  given  to  the 
conviction  and  warrant,  issuing,  as  they  do,  from  a 
competent  jurisdiction ;  and,  consequently,  that  the  jus-* 
tification  is  supported. 

(ff)  1  Ld.  Raym.  454. 

Several 
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1881.  Several  objections  were  made  to  the  conviction  and 

warrant  as  not  bearing  ont  the  pleas;  bat  we  think 
they  cannot  prevail.  One  defect  relied  upon  was,  that 
it  did  not  appear  by  these  documents,  whether  or  not 
the  plaintiff  was  taken  into  custody  by  order  of  the 
court,  as  alleged  in  the  pleading.  But  it  may  be  col- 
lected, that  the  whole  transaction,  from  the  committing 
of  the  offence  to  the  imposition  of  the  fine,  passed  in 
the  presence  of  the  commissioners,  and,  therefore,  we 
think  the  averment,  that  the  plaintiff  was  taken  into 
custody  by  their  order,  well  sustained. 

Another  objection  was,  that  the  warrant  appeared  to 
have  been  signed  and  sealed  on  the  day  after  the  23d 
of  September^  on  which  the  court  legally  sat,  and  when 
the  adjudication  took  place.  But  the  warrant  (in  its 
beading)  bears  date  of  the  preceding  day,  and  there  was 
no  necessity  that  it  should  be  signed  at  the  court. 

On  the  two  questions,  therefore,  which  were  submitted 
to  us,  namely,  whether  the  conviction  and  warrant  were 
conclusive  of  the  facts  stated  in  them,  and,  if  so,  whe- 
ther they  sustained  the  pleas,  we  are  of  opinion  that  the 
matters  appearing  on  those  documents  were  not  tra- 
versable^ and  that  they  did  establish  the  justification. 

Judgment  for  the  defendant. 
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1831. 


Dagley,  Gent,  against  Kentish. 

^PHIS  action  was  brought  by  an  attorney  to  recofer  An  attorney 

25/.,  the  amount  of  a  bill  of  costs  delivered  by  him  the  amount  of' 
to  the  defendant,  who  was  executor  of  the  will  of  one  Jja  notwmSi 
Joshua  Kentish.    The  defendant  had  tendered  14/.  be-  wy  item  tax- 

able  bjr  the  ita- 

fore  the  commencement  of  the  action,  and  pleaded  the  ^^  ^  ^*  s> 

\  e.  98>,  the 

tender.     An  application  had  been  made  before  Parke  J.  defendant, 
at  chambers,  for  a  taxation,  but  refused.    Issue  being  tendered  part 
joined,  and  notice  of  trial  given,  Gumey^  in  Hilarif  tenU}  but  objectcd'to 
obtained  a  rule  to  shew  cause  why  the  bill  should  not  ^eittonia>ie)^" 
be  referred  to  the  Master  for  taxation,  and  proceedings  ,^|^^5f^ 
be  stayed  on  payment  of  the  amount  taxed,  and  costs  of  Waiter,  on  the 

^  '^  J  '  ground  of  the 

the  action,  if  the  sum  should  exceed  14/. ;  otherwise,  the  general  autbo- 

tiXj  possened 

costs  to  be  paid  by  the  plaintiff.  by  the  Court 

The  bill  consisted  solely  of  charges  for  perusing  and  The  Court 
considering  the  will  of  Joshua  Kentish^  and  codicils  ferencewlth 
thereto ;  preparing  a  will  and  codicil ;  and  journeys  and  judgee)  refund 
attendance  on  occasion  of  the  same  business.     The  rule  ^  »««rf««' 
nisi  was. obtained  on  affldarits  alleging  the  nature  of  the 
charges,  the  tender,  and  the  opinion  of  the  defendant's 
attorney  in  this  cause,  that  the  charges  which  it  was 
proposed  to  strike  off  were  unreasonable.    And,  as  an 
authority  for  the  interference  of  the  Court,  Wilson  v« 
Gutteridge  {a)  was  cited,  where  it  is  laid  down  that  the 
Court  has  a  paramount  jurisdiction  independently  of 
the  statute  2  G.  2.  c.  28.,  to  refer  an  attorney's  bill  for 
taxation.     In  the  present  term, 

(a)  SJ9.f  C.157. 

Sir 


Kentish. 
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18SL  Sir  James  Scarlett  shevfed  cause.     The  bill  contains 

"^^        no  taxable  item ;  and  it  cannot  be  said  that  the  Court  is 

Daouct 

cgainti  to  cxercise  a  control  over  its  officers  in  every  transaction 
in  which  they  may  have  to  enforce  a  demand  at  law. 
Notwithstanding  the  one  case  cited,  a  contrary  practice 
has  prevailed  in  numberless  instances.  Here,  matter  is 
pleaded  which  amounts  to  a  defence  if  the  action  pro- 
ceed; and  issue  has  been  joined;  the* case,  therefore,  is 
not  one  in  which  the  Court  ought  to  interfere  sum- 
marily. 

Gumey  contrk.  Wilson  v.  GuUeridge  is  a  clear  au- 
thority for  this  application.  The  Court  has  an  inherent 
power  to  control  its  own  officers,  independently  of  the 
statute;  the  exercise  of  that  power  is  for  the  benefit  of 
the  public,  and  this  is  a  fit  case  for  it. 

Lord  T£NT£RD£N  C.  J.  The  general  practice  has 
certainly  been  as  it  is  stated  on  behalf  of  the  plaintiff. 
Still  the  Court  may  have  a  general  power  of  referring  an 
attorney's  bill  for  taxation,  independently  of  the  statute : 
it  is  so  laid  down  in  1  TidcTs  Practice^  (p.  32  7.  9th  ed.) 
citing  Rex  v.  Bach  (a),  and  an  Anonymous  case  [b) :  and 
Wilson  V.  Gutteridge  is  certainly  an  authority  in  favour 
of  this  application.  We  shall  shortly  have  an  oppor- 
tunity of  communicating  with  the  rest  of  the  Judges,  and 
win  do  so  before  deciding  on  the  motion. 

LiTTLEDALE  J.  If  I  was  present,  and  concurred  in 
the  decision  in  Wilson  v.  GuUeridge^  I  must  have  done 

{a)  9/Vk»,349.  (ft)  2ChUty*t  Rep.  155. 

SO 
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so  inadvertently.     My  decided  opinion  is,  that  the  con-        1831. 
trary  rule  has  aTways  prevailed  in  such  cases.  . 

Daolxt 
Cur,  adv,  VuUm  agahut 


KEMTiaa. 


On  a  subsequent  day  in  the  term, 

Lord  Tenterden  C.  J.  said,  We  have  referred  to  the 
other  Judges  on  this  case,  and  so  much  doubt  is  en- 
tertained on  the  pQint,  that  we  cannot  send  this  bill  to 
be  taxed. 

Rule  discharged. 


HiGGiNS  against  Scott. 

n^HIS  was  an  action  for  an  assault,  commenced  in  the  The  Hatttte  of 

year  1822.     One  Hyatt  was  the  attorney  for  the  the  remedy 
plaintiff.     Final  judgment  was  obtained  in  Michaelmas  ^^  ^^* 
term  1823.     There  were  no  proceedings  taken  by  Hyatt  ^^^"^^ 
in  the  cause,  or  for  the  purpose  of  recovering  the  amount  •  pWntiff  had 
of  his  own  bill  of  costs,  after  Easter  term  1824,  when  the  m«nt,  and  the 

defendant  waa 

defendant  was  brought  up  under  the  Lords'  Act,  and  afterwards  die- 

remanded  on  the  plaintiff's  undertaking  to  pay  the  six-  the  Loids'  Ac^ 

pences,  but  he  failing  therein,  the  defendant  was  after-  Maeot  period 

wards  discharged.     In  June  1830  a  fieri  facias,  directed  J^JJinrt  hu" 

to  the  sheriff  of  Somersetshire^  commanding  him  to  levy  *^^^'*'* 

the  damages  and  costs,  issued  against  the  goods  of  the  iheriff  levied 
defendant,  at  the  instance  of  the  plaintiff,  and  the  sheriff  ud  costs ;  it 

was  held,  that 

thereupon  levied  114/.     Hyait  obtained  a  rule  nisi  call-  the  attorney 
ing  on  the  plaintiff  or  the  sheriff  of  Somersetshire  to  pay  taken  no  step 
over  to  him  the  money  levied,  on  the  ground,  that  he  had  |^  to^m^c 

the  amount  of 
bis  bin  of  costs,  within  six  years)  had  stfll  a  lien  on  the  judgment  for  bis  Mil  of  costs,  and 
the  Court  directed  the  sheriff  to  pay  him  the  amount  out  of  the  proceeds  of  the  goods. 

a  lien 
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1 83  L  a  lien  to  a  greater  amount  on  the  judgment  for  his  bill  of 
**^^  costs.  On  the  rule  coming  on  in  HiUay  term,  it  was 
agauut  referred  to  the  Master  to  ascertain  whether  Hyatt  had 
any  and  what  lien.  The  Master  reported  that  he  had 
a  h'en  to  the  extent  of  92/.  105.,  unless  the  debt  was 
barred  by  the  statute  of  limitations.  A  rule  nisi  had 
been  obtained  for  discharging  the  former  rule,  on  the 
ground  that  the  debt  claimed  by  Hyatt  was  barred  by 
the  statute  of  limitations. 

Campbell  now  shewed  cause.  The  statute  of  limit- 
ations bars  the  remedy,  not  the  debt ;  and,  therefore,  it 
was  held  by  Lord  EUbn  in  Spears  v.  Hartfy  (a),  that 
although  the  statute  has  run  against  a  demand,  if  a  cre- 
ditor obtain  possession  of  goods  on  which  he  has  a  lien 
for  a  general  balance,  he  may  hold  them  for  that  demand 
by  virtue  of  the  lien.'* 

FoUett  contra.  The  Master  has  reported  in  favour 
of  the  lien,  in  the  event  only  of  the  debt  not  being  barred 
by  the  statute  of  limitations.  Now  it  is  clear  that  if 
Hyatt  had  brought  an  action  against  the  plaintiff  for 
his  bill  of  costs,  the  statute  of  limitations  would  have 
been  an  answer,  Rothery  v.  Munnings  {b) ;  and  if  the 
remedy  by  action  is  gone^  he  has  no  right  to  enforce  his 
claim  by  taking  from  the  plaintiff  the  benefit  of  the 
execution  now  issued  by  the  plaintiff  himself  against  the 
defendant. 

Per  Curiam.  The  statute  of  limitations  bars  the 
remedy,  not  the  debt ;  and  it  having  been  ascertained 
that  Hyatt  has  a  lien  unless  the  debt  be  barred  by  the 

(a)  8J?ip.81.  (6)  IB.iAd,  15. 

Statute, 
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statute,  it  foUows  that  be  has  a  right  to  the  satisfaction  1681. 

of  his  demand  out  of  the  sum  now  levied.     The  rule  -— 

HlHOlNS 

may,  however,  be  made  absolute  on  the  sheriff's  paying  agaUui 
over  to  £^a^  the  sum  of  92L  lOs. 

Rule  abscdute  on  those  terms. 


Read  against  Thomas  Lee,  Gent 

^OMLINSOVy  on  a  former  day  in  this  term,  ob-  CofUofiuin. 
tained  a  rule  nisi  for  discharging  an  order  made  at  chambers  m 
chambers  by   Taunton  J.,  whereby   the  plaintiff  was  coun. 
directed   to  pay  the  defendant  the  costs  of  a  former 
summons  before  a  Judge  at  chambers  in  the  same 
cause. 

F.  Pollock  now  shewed  cause,  and  contended,  that  the 
power  to  give  costs  followed  as  a  consequence  from  the 
pow^  of  the  Judge  to  act  at  chambers ;  and  that  it  had 
been  the  practice  occasionally  to  do  so.  ILMledalej 
Parkey  and  Patteson  Js.  denied  any  knowledge  of  such 
a  practice. 

Tomlinson^  contr^  was  stopped  by  the  Court 

Lord  Tenterden  C.  J.  If  the  subject  were  investi- 
gated very  closely,  it  might  perhaps  be  found  that  such 
a  power  existed.  But  the  practice  has  not  been  adopted, 
and  perhaps  it  is  not  convenient  that  it  should.  The 
consequence  probably  would  be  to  prevent  parties  in 
many  instances  from  going,  as  they  now  do,  before  a 
Judge  at  chambers,  where  a  great  deal  of  interlocutory 

matter 


r 
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liBSl. 

Read 
against 


matter  is  disposed  of  at  small  expense,  instead  of  coming 
to  this  Court.  I  should  be  sorry  to  do  any  thing  that 
might  deter  parties  from  resorting  to  that  comparatively 
cheap  remedy ;  and  we  probably  should  do  so,  by  hold- 
ing them  liable  to  the  penalty  of  costs  in  both  instances 
alike.     The  rule  must  be  discharged. 


The  rest  of  the  Court  concurred. 

Rule  discharged  (a). 

(a)  See  HvUock  <m  CosU,  620.  2d  edit.  This  subject  is  noticed  in 
the  Third  Report  of  the  Commissioners  on  Courts  of  Common  Law, 
pp.  42»  45.  81. 


3ionday$ 
Jlay9th. 

'Where  •  non- 
bailable  writ  of 
latitat  issues 
into  a  oountT 
palatine,  ana  a 
mandate  there- 
upon is  ob- 
tained from  the 
chancellor  to 
the  sheriff; 
service  of 
either  on  the 
defendant  will 
be  sufficient. 


AsHBROOK  against  Townley  and  Peet. 


A  NON-BAILABLE  writ  of  latitat  was  issued 
against  the  defendants  into  the  county  of  Lancas' 
tery  directed  to  the  chancellor  of  the  county  palatine, 
whereon  a  mandate  was  obtained  from  the  chancellor 
to  the  sheriff  commanding  him  to  take  the  defendants. 
A  copy  of  the  mandate  only  was  served  on  the  de- 
fendants. A  rule  nisi  was  obtained  on  a  former  day  to 
set  aside  the  mandate  for  irregularity,  on  the  ground 
that  a  copy  of  the  writ  of  latitat  should  have  been 
served. 


Dodd  shewed. cause.  The  Court  of  Common  Pleas 
lately  decided  this  point,  and  held  that  the  service  of 
the  writ  was  irregular,  and  that  a  copy'  of  the  mandate 
should  be  served,  Earl  of  Shrewsbury  v.  Haycrofi  (a). 


(a)  ^Bin^  194. 


Where 
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Where  the  action  is  not  bailable,  the  process  served       1831. 
mast  be  such  process  as  the  party  could  have  been       — ^— > 

AsuiAOox 

arrested  upon  previous  to  12  G.  1.  c.  29.  That  statute  jigatnu 
directs  that  the  plaintiff  ^^  shall  serve  the  defendant 
personally,  within  the  jurisdiction  of  the  Court,  with  a 
copy  d  the  process,*'  and  the  act  5  G.  2.  c.  27*  adds, 
that  there  shall  be  written  on  such  copy  an  Englis/i 
notice  to  such  defendant,  &c.  ^'  provided  nevertheless, 
that  in  particular  franchises  and  jurisdictions  the  proper 
officer  there  shall  execute  the  process."  In  a  palatine 
jurisdiction,  the  mandate  is  the  process,  by  virtue  of 
which  the  body  is  taken  where  the  process  is  bailable, 
and,  therefore^  that  b  the  process  to  be  served  where  the 
proceeding  is  not  bailable. 

Tondinson  contrd.  In  a  late  case  in  this  G)urt  one 
of  the  Judges  (Mr.  J.  Taunton)  gave  a  decision  on  this 
point,  contrary  to  that  in  The  Earl  qfShreaoAmy  v.  Hay* 
crafi  (a).  If  a  mandate  is  held  necessary,  the  expense 
of  these  proceedings  will  be  materially  increased. 

Per  Curiam.  The  party  ought  not  to  be  put  to  the 
expense  both  of  a  latitat  and  a  mandate,  but  service 
of  a  copy  of  either  will  be  sufficient  The  service  of  the 
mandate,  therefore,  was  not  irregular,  and  the  rule  must 
be  discharged. 

Rule  discharged. 

(a)  €  Binih.  194. 


Vol,  II.  E 
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1831. 


jJa«t2b,  Calvert  against  Joliffe  (Sheriff  of  Suhrey). 

A  sheriff  b7       nPHE  defendant,  on  the  SOth  o(  November  1880^  seized 

virtue  of  a  fi.         JL 

fa.  seised  goods         under  a  fi.  &  the  fixtures,  goods,  and  effects  of  one 

leased  to  a         Thirk^  a  tenant  under  the  plaintiflT  of  a  public-house, 

same  foriess      ^^^  advertised  them  for  sale  on  the  7th  of  December* 

^*a^S-  0°  *«  5*  ^^  ^^  ™^»*  *®  plaintiff  distrained  for  a 
mitted  them  to   y^j^^g  ^^^^  ^1,^^  ^„g   amounting  to  105/.     The  sheriff 

be  removed  -       ''  '  o 

without  pajing    bavinff  offered  to  let  the  plaintiff  t&ke  the  iroods  by  ap- 

tbe  landlord  the  °  ^  '^  •     . 

year's  rent,        praisemeut  (which  the  latter  refused  to  do),  and  believing 

which  was  due. 

The  latter  them  to  be  worth  more  than  105A,  sold  them  by  public 
action  on  the  auction,  but  they  produced  75/.  only.  The  goods 
^crifff  fOT*such  having  been  removed  by  the  sheriff,  and  the  year's  rent 
thlTcourt^n^  ^^^  having  been  paid  to  the  plaintiff,  he  brought  the 
fused,  on  pay-     present  actiou  on  the  case  aeainst  the  defendant  for  re* 

mentrntoCooTt   *^  ^ 

of  the  sum        moving  the  goods  without  paying  or  contenting  him  for 

which  the  goods  o  o  «    .^     o    ^  ^  o  ^ 

produced,  to       a  year's  rent  then  due.     A  rule  nbi  was  first  obtained 

ktay  the  pro-        o  .         •  ,. 

oeedings  until  lOr  Staying  the  proceedings  upon  payment  mto  court  of 

dertook"to  oav'  7^^«»  the  proc^eds  of  the  sale,  which  had  been  discharired 

llrrrS*  on  cause  shewn  before  Tamtan^  i^s.^^^^. 

his  not  recover-  ^^  [j^j  jj^jj  granted  by  the  Court,  calling  on  the  plain- 

the  sum  paid  |iff  |o  shew  causc  why  upon  payment  of  75/.  into  court, 

into  Court.^ 

and  to  abide  the  event  of  the  suit,  the  proceedings  should 
not  be  stayed  until  the  plaintiff  should  undertake  to  pay 
the  costs  of  suit  in  the  event  of  his  not  recovering 
against  the  defendant  a  larger  sum  than  the  amount 
paid  into  court. 


Chilton^  in  this  term,  shewed  cause.  By  the  statute 
8  Anne^  c.  14<.  5. 1.,  no  goods  or  chattels  lying  or  being 
upon  any  lands  or  tenements  leased  for  lives,  term  of 

years. 


Joumu 
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yearSf  &c.  shall  be  liable  to  be  taken  by  virtde  of  any  18SI. 
execution,  unless  the  parhi  at  whose  suit  the  execution  is  * 
sued  out  shall,  before  the  removal  of  such  goods  from  off  f^'^f^ 
the  premises  by  virtue  of  such  execution,  pay  to  the 
landlord  the  rent  due,  provided  such  arrears  do  not 
exceed  one  year's  rent  The  sheriff,  therefore,  is  not 
called  upon  to  exercise  any  discretion,  but  the  execu- 
tion creditor  is  bound  to  pay  the  rent  before  the  goods 
be  removed.  IParke  J.  If  the  landlord  distrained  for 
his  rent,  all  he  could  get  would  be  the  value  of  the 
goods.  It  would  be  very  difficult  to  convince  a  jury 
that  the  landlord's  damage  could  exceed  the  value  of 
the  goods*]  The  legislature  intended  to  give  an  ad- 
vantage to  the  landlord;  for  the  act  directs  that  the 
landlord  shall  be  paid  the  year's  rent  by  the  execution 
creditor  (not  out  of  the  proceeds  of  the  sale^  but) 
before  the  goods  be  removed,  and  the  courts  have 
given  a  liberal  interpretation  to  the  statute:  thus  in 
Henchett  v.  Kimpson  (a)  it  was  held  that  a  landlord  was 
entitled  to  one  year's  rent  before  a  defendant  could 
sell  upon  an  execution  for  costs  of  a  nonsuit ;  and  in 
Harrison  v.  Barry  (b\  where  a  lease  stipulated  for  a 
rent  to  be  paid  in  advance^  it  was  held  that  the  she- 
riff was  bound  to  pay  it  over  to  the  landlord.  The 
statute^  therefore,  was  intended  to  give  the  landlord 
a  full  remedy  for  one  year's  rent  if  the  goods  were 
removed,  whatever  they  might  sell  for.  The  sheriff  has 
DO  pretence  for  claiming  the  interposition  of  the  Court. 
The.  statute  itself  protects  him  from  all  risk  if  be  com* 
plies  with  its  provisions.  The  goods  are  not  ^'  liable  to 
be  takoi ;"  in  other  words,  the  sheriff  cannot  be  called 
upon  to  levy  till  the  party  who  seeks  to  put  him  in 

(fl)  a  H'ils,  140.  (6)  7  Price,  69a 

E  c  2  motion 
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16SI.       motion  shall  have  paid  the  rent;   then,  and  not  dll 
r  then,  he  is  **  required  to  levy  and  pay  to  the  plaint^ 

agtunH  (i.  €.  th6  execution  creditor,  not  the  landlord)  as  well 
the  money  so  paid  for  rent  as  the  execution  money." 
This  \&  not  a  case  in  which  the  Court  will  countenance 
an  attempt  against  all  established  practice,  to  pay  money 
into  court  in  an  action  for  a  tort.  The  plaintiff  is  entitled 
to  have  the  opinion  of  a  jury  as  to  the  actual  damage 
which  he  has  sustained. 

PUtU  contra.  It  is  the  duty  of  the  sheriff  to  proceed 
to  a  sale  of  the  goods,  and  he  did  so  in  this  case,  be- 
lieving them  to  exceed  in  value  the  amount  of  a  year's 
rent.  If  there  had  been  no  execution,  the  landlord 
could,  by  distress,  have  had  no  more  than  the  value  of 
the  goods ;  he  cannot,  therefore,  recover  more  than  the 
produce.  [Lord  Tenterden  C.  J.  That  cannot  be  laid 
down  as  a  general  rule,  for  there  may  have  been 
nn  improvident  sale,  and  in  that  case  the  landlord 
might  recover  more.  The  statute  seems  to  contemplate 
that  the  execution  creditor  should  pay  the  rent.]  The 
legislature  probably  contemplated  that  the  goods  would 
always  exceed  in  value  a  year's  rent*  In  practice  the 
year's  rent  is  always  paid  by  the  sheriff  out  of  the  pro- 
ceeds of  the  sale,  and  not  by  the  execution  creditor. 

Lord  Tenterden  C.  J.  It  may,  perhaps,  be  incon- 
venient in  practice  to  adopt  the  strict  letter  of  the  sta- 
tute ;  but,  on  the  other  hand,  unless  the  words  of  the 
act  of  parliament  be  strictly  adhered  to,  the  landlord,  \n 
order  to  recover  his  year's  rent,  may,  in  many  instances, 
be  put  to  the  expense  of  bringing  an  action  against  the 
sheriff.  It  seems  to  me  that  the  sheriff  ought  to  have 
followed  the  course  pointed  out  by  the  act  of  parliament, 

the 
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die  words  of  which  are  dear  and  unambiguous.  The  1831. 
sheriff  is  not  bound  to  take  the  floods  in  execution 
unless  the  party  at  whose  suit  the  execution  is  sued  out  agnimt 
shall,  before  the  removal  of  such  goods,  pay  the  land- 
lord a  year's  rent  When  the  year's  rent  is  paid,  the 
sheriff  is  authorized  to  remove  the  goods,  but  not  before. 
By  removing  the  goods  before  the  payment  of  such 
rent,  he  subjected  himself  to  an  action  by  the  landlord. 
I  think,  therefore,  we  ought  not  to  allow  money  to  be 
paid  into  court  in  this  action,  inasmuch  as  the  sheriff  has 
not  pursued  the  course  pointed  out  by  the  statute. 

LiTTLEDALE  J.  This  is  an  application  by  the  de- 
fendant far  leave  to  pay  money  into  court  in  an  action 
for  a  tort,  and  it  is  undoubtedly  contrary  to  the  general 
rule  to  permit  money  to  be  paid  into  court  in  such  an 
action.  The  act  of  parliament  says  that  no  goods  shall 
be  taken  in  execution  unless  the  execution  creditor  shall 
pay  a  year's  rent  to  the  landlord  of  the  premises.  In 
point  of  practice,  perbapS)  the  rent  has  usually  been 
paid  to  the  landlord  by  the  sheriff,  and  not  by  the 
execution  creditor ;  but  the  words  of  the  act  of  parlia- 
ment are  clear;  and  as  the  sheriff  has  subjected  himself 
to  an  action  by  not  fi^wing  the  course  pointed  out  by 
the  statute,  the  plaintiff  has  a  right  to  take  the  opinion  of 
the  juiy  upon  the  quantum  of  damages  sustained,  and  I 
think  we  ought  not  to  allow  money  to  be  paid  into  court. 

Parke  J.  It  seems  to  me,  looking  at  the  words  of 
the  act  of  |iarliament,  that  the  sheriff  was  clearly  wrong 
ID  removing  the  goods  before  the  year's  rent  had  been 
aadsfied  by  the  execution  creditor.  A  right  of  action 
against  him  for  so  doing  thereby  vested  in  the  landlord, 
and  we  cannot  deprive  him  of  it.    He  is  entided  to  re- 
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1881. 

Calvkkt 

againU 


caver  sack  damages  as  accrued  to  him  by  reason  of 
the  wrongfal  act  of  the  sheriff.  The  amomit  of  such 
damage  is  for  the  jury :  they  may  possibly  think  they 
are  not  e^en  bound  to  give  the  sum  fixr  which  the  goods 
were  actually  sold.  • 


Patteson  J.  concurred. 


Rule  discharged. 


Mondoyf 
May  9tli. 


Where  money 
hiu  been  de- 
posited in 
lieu  of  bail, 
and  paid  into 
court  pursuant 
to  43  Cr.  5, 
e.  46.  and  the 
defendant  does 
not  perfect  bail 
ill  time;  the 
plaintiff  will  be 
allowed,  on 
motion,  to  take 
the  money  out 
of  court, 
though  the 
defendant  has 
rendered  him- 
self into  cos- 
tody  since  the 
time  for  putting 
in  bail,  if  there 
be  no  affidavit 
of  merits  oa 
hit  pan. 


Newman  and  Another,  Assignees,  &c.  against 

Hodgson. 

JDUSBY  had,  in  this  term,  obtained  a  role  to  shew 
cause  why  the  sum  of  60/.,  deposited  in  the  hands 
of  the  sheriff  of  Cumberland  by  tlie  defendant,  in  lieu  of 
bail,  and  since  brought  into  court  by  the  sheriff  purw 
suant  to  the  statute  (43  G.  S.  c.  46.  s.  2.),  should  not  be 
paid  out  to  the  plainti£&,  with  costs  out  of  the  sum  of 
10/.  in  like  manner  deposited  and  brought  into  oourt, 
the  defendant  not  having  put  in  and  perfected  bail  in 
due  time. 

JP.  Pollock  now  shewed  cause  npoa  an  aflSdavit,  stating 
that  the  defendant  had  been  rendered  by  a  Judge's  order 
in  this  cause,  since  the  date  al  the  rule  nisi»  and  was 
in  custody. 

Budy  contra.  The  render  is  too  late ;  and,  therefore, 
by  the  statute  4S  6.  3.  c.  46.  «•  2.,  whidi  is  not  yaried, 
as  to  this  point,  by  7  &  8  G.  4.  c.  71.,  the  plainti&  are 
entitled  to  have  the  money  paid  over.  In  Parker  v. 
Turner  {a)y  where  money  had  been  deposited,  and  an 

(u)  2  ChiiL  Rep*  71*    . 

application 


IN  THE  First  Year  ot  WILLIAM  IV. 

applicAtioD  was  afterwards  made  for  an  enbirgement  of 
the  time  for  putting  in '  bail,  which  had  not  been  per-'. 
feded  in  due  course^  the  Court  required  an  affidavit  of 
merits;  here  the  defisndant  makes  none. 
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Nkwmak 

Hoocsov. 


Per  Curiam.  On  consideration,  we  think,  as. the  ren- 
der was  not  in  due  time,  and  there  is  no  affidavit  of 
merits,  the  plaintiffs  are  entitled  to  what  they  claim. 
This  is  finalogous  to  the  case  of  an  application  to  stay 
proceedings  commenced  upon  a  bail-bond  where  bail 
has  not  been  perfected  in  time;  and  there  an  affidavit 
of  merits  is  always  required.     The  rule  must  be 

Absolute* 


Do£  dem.  Allen  against  Ov£ns. 


Monday, 
ilay  9th. 


I^JECTMENT  for  a  messuage,  &c     At  the  trial  Apenon 

-*-^  %     t»  n  T  «       1  «     •  whow  residence 

before  JBosanquet  J.,  at  the  last  Spring  assizes  at  and  propeitj 
Gloucester^  it  appeared  that  the  premises  were  leasehold,  dioceM  of 
situate  in  the  parish  ofFrampton  Cotterel,  in  the  diocese  fj"!^;^^"' 
of  Gloucester  i  that  the  lessor  of  the  plaintiff  was  the  ^""V^T^^i- 

^  Brutol,  aod  in 

executor  of  Thomas  Fletcher^  who  in  his  lifetime  was  <*»«  ''■y  ™«' 

with  all  ac- 

tenant  of  the  premises;  that  Fletcher  was  in  the  habit  of  ddont.  in  am- 

MOUCDCe  of 

doing  jobs  with  a  horse  and  cart,  and  that  on  the  16th  which  he  wm 
of  April  1829  he  was  going  with  the  horse  and  cart  as  j^^a/iofirai- 
usual  from  his  house  in  Frampton  Cotterel  to  Bristol^  |^re  (and 
and  on  the  way  met  with  an  accident,  in  consequence  of  ^^J^  of 
which  he  was  taken  to  the  infirmary  in  the  city  and,  ^^^ft^**^ 

Probate  of  his 
win  was  granted  by  the  Bishop  of  GUmceUer:  Held,  that  the  probate  was  regular,  for  the 
teitator  had  died  in  itmertf  and  this  was  a  case  within  the  principle  of  canon  92.  jfae*  1., 
which  proTides,  that  when  a  man  dies  on  a  journey,  the  goods  which  be  hatli  about  him. 
■hall  not  cause  his  testament  or  administration  to  be  liable  lo  the  prerogative  court. 


E  e  4 


diocese 
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1831.       diocese  of  Bristol^  and  died  there  io  a  few  days,  having; 
■  on  the  18th  of  April  made  his  will,  nnder  which  the  lessor 

Allbn  of  the  plaintiff  claimed.  He  had  no  bona  notabilia  in  the 
OvxMf.  diocese  of  Bristol  at  the  time  of  his  death.  Probitte  was 
granted  by  the  Bishop  of  Gloucester.  It  was  objected, 
on  behalf  of  the  defendant,  that  this  was  irregular,  for 
that,  under  the  circumstances,  probate  ought  to  have 
been  takeii  out  in  the  Prerogative  Court ;  and,  conse- 
quently, that  the  lessor  of  the  plaintiff  had  no  title.  The 
learned  Judge  refused  to  nonsuit,  but  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  move  that  a  nonsuit 
might  be  entered.     In  this  term 

Ludkm  Seijt.  moved  accordingly  (a).  The  testator 
died  in  the  diocese  of  Bristol^  and  had  bona  notabilia 
in  that  of  Gloucester.  Neither  of  the  diocesan  courts, 
therefore,  had  entire  jurisdiction  in  the  administering  of 
his  effects,  and  it  was  for  the  metropolitan  court  to  grant 
probate.  It  is  said  in  1 1  Viner^s  Abridgment^  Executors^ 
H.  p.  80.  (citing  from  though  not  referring  to  lRaU.Abr. 
909.  tit.  Executor^  H.  7.)  that  **  if  a  man  dies  in  a  diocese, 
not  having  any  goods  there,  but  has  bona  notabilia  in  ano- 
ther diocese,  this  will  be  sufficient  bona  notabilia  for  the 
archbishop  to  grant  administration,  &c.,  because  the  ordi- 
nary where  he  dies,  by  the  law,  is  to  take  as  great  care  of 
the  testator  and  of  his  goods  as  the  other  ordinary  where 
his  goods  are.**  [Lord  Tenterden  C.  J.  That  only  shews 
that  the  metropolitan  probate  in  such  a  case  is  not  void.] 
In  4  Inst.  335.  Lord  Coke  describes  the  Pren^tive 
Court  of  the  Archbishop  of  Canterbury^  as  ^*  the  Court 
wherein  all  testaments  be  proved,  and  all  administrations 
granted,   where  the  party  dying  within  his  province 

(a)  Before  Lord  TeiUerden  C.  J.>  LitUedale,  Parkt^  and  PaUettm  Js. 

hath 
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hath  bona  Dotabilia  in  some  other  diocese  than  where        1831. 
he  dietb."    It  may  be  said  that  this  objection  is  answered       *     7" 
by  the  ninety-second  canon,  Jac.  l.{a\  which  provides,        Allim 
^  that  if  any  man  die  in  itinere^  the  goods  that  he  hath        Ovms. 
about  him  at  that  present  shall  not  cause  his  testament  or 
administration  to  be  liable  unto  the  prerogative  court." 
But  here,  although  the  testator  had  no  residence  in  Bris' 
td^  it  does  not  appear  upon  the  evidence  that  he  died, 
strictly  speaking,  in  iiinere;  and  even  if  thb  were  so,  it 
is  not  clear  that  the  canon  applies  to  the  present  case. 

Cur»  ado.  xmU. 

Lord  Temterdem  C.  J.  now  delivered  the  judgment 
of  the  Court.  In  this  case,  which  was  tried  before  my 
Brother  Sosanquet  at  Gloucester^  the  question  was, 
whether  the  lessor  of  the  plainti£^  who  claimed  a  term  of 
years  under  a  wiU,  of  which  probate  had  been  granted 
by  the  Bishop  of  Gloucester  (the  diocese  where  the  lands 
lie),  had  a  good  title?  The  testator  died  in  the  diocese 
of  Bristol^  and,  according  to  the  authority  cited  from 
1 1  Vin,  Abr*  Executors^  p.  80.,  in  ordinary  cases  a  pre- 
rogative probate  would  be  necessary.  But  the  testator  in 
tbb  case  died  at  Bristol^  whilst  he  was  in  itinere.  Now, 
the  ninety-second  canon,  Jac.  1.,  provides,  that  where 
a  man  dies  in  a  journey,  his  goods  which  are  with  him 
at  the  time  of  his  death  are  not  bona  notabiiia ;  and  we 
think  that  this  case  falls  witliin  the  principle  of  the 
canon,  which  appears  to  be  this,  that  the  goods  of  the 
party  who  so  dies  are  supposed  to  be,  for  the  purposes  of 
the  jurisdiction  of  the  ordinary,  in  the  place  where  he  is 
domiciled,  notwithstanding  his  personal  absence.  We 
are  therefore  of  opinion  that  the  verdict  was  right 

Rule  refused. 

(a)  4  BynCi  J?cW.  Law^  235. 
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1831. 


Curtis  against  Blow  (a). 

Testator  be-  HPHIS  was  an  action  against  an  auctioneer  for  deposit 
in  long  an-  money.     On  the  trial  before  Lord  Tenterden  C.  J., 

TppliS  fiJitto  ^^  *^  London  sittings  after  Trinity  term  1829,  a  verdict 
wrdS^,^""!  was  found  for  the  plaintiff  subject  to  the  opinion  of  this 
certain  portion    Court  on  a  case,  in  which  the  following:  were  the  ma- 

of  It,  after-  ^ 

wards,  to  vest     terial  facts :  — 

in  trustees  for 

his  daughter.  On  a  Sale  by  auction,  18th  Naoember  1828,  the  plain- 

bilUn  Chancery  tiff  was  the  highest  bidder  for  a  lot  described  as  the 
against  his  ex-  life-interest  of  A.  J3.,  in  90^  a  year  long  annuities, 
approprirtiSn  Standing  in  the  name  of  the  Accountant-general.  By 
ttdf^^\  the  abstract  of  tide  delivered  after  the  sale,  it  appeared 
benefit;  the       that  W.  JV.  had  bequeathed  355/.  lona:  annuities,  subiect, 

executor  ad-        ^  ^  o  »        j     -» 

mittcd  assets,     in  the  first  instance,  to  the  payment  of  his  debts,  &C., 

and  a  decree 

was  obtained      after  which  his  son  was  to  have  such  portion  of  the  said 

for  the  u>pro- 

priation,  within  355/.  long  annuities  as  would  equal  205/.  per  annum, 
desth^tbe  ^  ^"^  ^^  residue  was  given  to  the  executors  in  trust  for 
wu'^trefened  '^*  ^'  ^^*  daughter  for  life,  and  afterwards  in  trust  for 
to  a  Master  in    ^he  children  of  A.  B.     The  annuity  in   question  was 

Chancery  to  , 

ucertain  whe-    the  produce  of  such  residue.     The  testator  died  in  July 

thcr  there  were  .  "^ 

any  debts  out-     1826,  and  a  suit  was  afterwards  instituted  in  Chancery 

standing;  nor 

did  it  appear  by  A.  B.  against  the  surviving  executor,  in  order  to 
this  was  the  have  the  last-mentioned  annuity  appropriated :  the  ex- 
daughter*s         ecutor  in  his  answer  admitted  assets,  and  a  decree  was 

annuity  being 

afterwards  sold,  the  purchaser  brought  an  action  to  recover  back  the  deposit  money,  on  the 

ground  that  no  title  could  be  made.     On  a  case  stating  these  facts : 

Held,  that  there  was  no  sufficient  title  established ;  and  that,  at  least  in  the  absence  of 
a  Master's  report,  it  lay  upon  the  vendor  to  shew  that  there  were  no  debU  outstanding, 
which  could  siiBect  the  annuity. 

(a)  This  case  was  argued  and  determined  on  a  former  day  in  the  term, 
but  was  unavoidably  omitted  in  its  proper  place. 

made 
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made  in  June  1828,  by  which  it  was  ordered  that  the  1831* 
executor  should  transfer  the  lone  annuities  into  the  ^ 
name  of  the  Accountant-iiceneral  in  trust  in  the  said  cause*  H*»iiat 
subject  to  the  further  order  of  the  Court ;  and  that  the 
annui^  in  question  should  be  paid  to  A.  B,  during  life» 
or  until  the  further  order  of  the  Court  To  this  title 
the  plaintiff  objected,  that  there  had  not  been  any 
Master's  report  of  debts,  in  the  Chancery  suit,  and  that 
the  fund  decreed  to  be  paid  to  A.  B.  until  the  furthep 
order  of  the  Court  was  not  clear  from  future  demands 
of  the  testator's  creditors.  On  these  and  other  grounds^ 
(which  were  also  discussed  in  arguing  the  case,  but  on 
which  no  judgment  was  given,)  the  plaintiff  declined  to 
complete  the  purchase,  and  brought  an  action  for  the 
dqposit  money  which  had  been  paid  at  the  sale.  This 
case  was  argued  in  the  present  term  by 

Spence  for  the  plaintiff  The  defendant  could  not 
make  a  good  title  to  this  annuity.  It  is  charged  on  a 
specific  fund  (355/.  per  annum  in  long  annuities)  which 
the  testator,  in  his  will,  directs  to  be  applied  in  the 
first  place  to  the  payment  of  his  debts,  legacies,  funeral 
and  testamentary  expenses ;  ^  and  after  that  shall  be 
done,"  he  gives  to  his  son  such  sum  in  long  annuities 
as  shall  be  equal  to  20BU  per  aqnum,  after  deducting 
his  proportionate  share  with  testator's  daughter  A,B^ 
of  the  debts,  &c.  and  as  to  the  residue  of  the  S55/.,  he 
bequeaths  it  to  trustees  for  A*  B.  The  decree  referred 
to  in  the  case  was  made  (in  an  amicable  suit)  without 
any  enquiry  into  the  debts.  There  is  nolliing  to  pre^^ 
▼ent  any  of  the  creditors  from  filing  a  bill  hereafter  t(^ 
have  their  debts  paid  out  of  the  fund  on  which  the 
annuity  is  charged.  It  was  the  fault  of  the  parties  ob- 
taining this  decree,  that  it  was  not,  at  the  time  of  the 

suit. 
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1831.       suit,  referred  to  the  Master  to  enquire  and  report  vhe- 
7  ther  or  not  there  were  debts ;  the  vendor  nikrht  then, 

9g«mM  perhaps,  have  been  empowered  to  make  a  good  title.  In 
I/yoDcs  V.  Lush  (a)  it  was  held  sufficient  objection  to  a 
title  offered  by  the  vendor,  that,  by  a  deed  executed 
with  a  view  to  the  sale,  he  had  committed  an  act  of 
bankruptcy  (in  assigning  all  his  effects),  though  it  did 
not  appear  that  there  was  any  debt  existing  upon  which 
a  commission  could  have  issued. 

Henderson  contra.  There  was  no  necessity  in  this 
case  for  a  report  of  the  Master.  A  bill  was  filed  in 
the  usual  course  against  the  executor,  for  the  purpose 
of  having  the  fund,  which  was  the  subject  of  the  be- 
quest, secured  and  appropriated  according  to  the  will. 
The  prayer  of  such  a  bill  would  be  that  if  the  executor 
did  not  admit  assets,  the  Master  should  enquire  and 
report  But  the  executor  did  admit  assets,  and  the 
Court  made  a  decree  (it  is  to  be  presumed  on  proper 
consideration),  appropriating  the  funds.  By  that  ad- 
mission the  executor  made  himself  personally  liable; 
from  that  time  a  creditor  would  proceed  against  him 
for  any  tiling  tliat  might  be  due,  and  not  follow  the 
fund.  [Lord  TefUerden  C,  J.  I'he  admission  is  bind- 
ing as  between  the  parties  to  the  suit,  but  is  it  so 
as  to  others?  Suppose  the  executor  died  insolvent: 
would  a  creditor  be  precluded  from  resorting  to  the 
fund  on  account  of  the  udmis^sion  of  assets  ?  If  so,  this 
might  be  made  a  contrivance  for  excluding  creditors 
from  their  remedy.]  A  creditor  would  not  be  abso- 
lutely precluded  from  resorting  to  the  fund  even  after  a 
Master's  report,  Gillespie  v«  Alexander  {b\    A  report 

(a)  14  Vtu  547.  (6)  Z  Ruu.  13a 

was 
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was  oat  of  the  question  in  this  case;  for  after  an  ad-        183 L 
mission  of  assets  it  is  contrary  to  the  usual  practice  to       " 

•^  '  Curtis 

take  an  account  before  the  Master.  This  may  be  col-  agnn^ 
lected  from  WtUl  v.  Bushby  (a).  According  to  the  argu- 
ment on  the  other  aide^  a  good  title  could  never  be 
made  while  a  fund  remained  subject  to  the  order  of  the 
Court  of  Chancery.  No  doubt  there  ought  to  be  a 
reasonable  certainty  that  the  fund  is  clear  of  debts,  but 
that  may  be  supplied  by  the  executor's  admission  of 
assets,  as  well  as  by  the  Master's  report.  It  has  not 
been  shewn  that  there  were  any  debts  outstanding,  and 
it  ought  not  to  be  pffesnmed,  especially  after  a  decree 
made  on  the  contrary  supposition.  [Lord  Tenter^ 
den  C*  J.  That  was  t  very  short  time  after  the  testator's 
death.]  If  the  contusion  as  to  debts  depended  on  the 
length  of  time  elapsed,  a  line  must  be  drawn  some- 
where^ and  it  would  be  very  diflicult  to  say  where. 

Spence  in  reply.  The  admission  of  assets  only  operates 
as  between  the  legatee  and  executor,  not  as  against  a  cre- 
ditor. The  executor  might  not  think  himself  interested 
in  disputing  that  there  were  assets.  And  the  admission 
and  decree  were  made  within  less  than  two  years  after 
the  testator's  death.  \^Farke  J.  If  an  account  had  been 
taken  by  the  Master,  and  notice  given  for  creditors  to 
come  in,  would  a  creditor  not  doing  so  have  been 
barred  for  the  future  ?  And  if  not,  when  could  a  title 
have  been  made  to  this  property  ?J  The  creditor  would 
probably  not  be  barred ;  but  if  a  reasonable  time  had 
elapsed,  and  none  had  come  in,  it  might  have  rested 
with  the  party  disputing  the  title  to  shew  that  there  was 
a  reasonable  expectation  of  creditors  coming  forward. 

(n)  1  Bro,  Ch,  C  484. 

Lord 
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1831.  Lord  Tentekden  C.J.    The  property  out  of  whidi 

"^^  this  annuity  was  to  come  is  bequeathed  after  payment  of 
agtdnti  the  testator^s  debts,  legacies,  and  certain  other  expenses, 
which  are  chained  upon  the  fiind  by  a  prior  and  distinct 
clause  of  the  will.  Does  enou^  appear  upon  the  case 
to  todsfy  us  that  there  remained  no  debts  to  be  paid  out 
of  the  fund?  There  was  indeed  an  admission  of  assets, 
but  it  has  been  properly  observed  that  the  executor  might 
not  consider  himself  interested  in  disputing  their  exist* 
ence*  It  does  not  seem  to  me  at  all  clear  that  there  may 
not  be  claims  outstanding,  which  might  diminish  the  fund 
80  as  to  leave  too  little  for  the  payment  of  the  annuity.  It 
is  said  the  plaintiff  ought  tcr  have  shewn  that  there  were 
such  claims ;  but  he  is  a  stranger  to  the  property :  the 
defendant,  who  is  the  agent  of  those  interested  in  it^ 
atands  in  a  different  situation;  and  I  think  the  argu- 
ment that  it  lay  on  him  to  shew  the  non-existence  of 
debts  ought  to  prevail,  and,  consequently,  that  there 
must  be  judgment  for  the  plaintiff 

LiTTLEDALE  J.  It  sccms  to  me  that  in  strictness  a 
good  title  could  not  be  made  to  this  annuity,  since  it 
could  not  be  ascertained  whether  any  of  the  debts 
charged  upon  the  fund,  were  or  were  not  still  out- 
standing. The  executor*s  admission  of  assets  might 
shew  his  opinion,  but  would  not  prevent  creditors,  at  a 
subsequent  time,  from  enforcing  their  claims  upon  the 
fund  specifically  appropriated  for  their  benefit. 

Parke  J.  The  portion  of  long  annuities  constituting 
the  fiind  in  question  was  bequeathed  in  trust  for  the 
testator's  daughter,  after  payment  of  his  debts.  It  was, 
if  the  expression  may  be  used,  a  legacy  in  remainder, 

and 
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and  the  creditors  were  the  prior  legatees;  and  it  is  not  1831. 
dear  upon  the  case  that  all  those  prior  legatees  have  """"* 
received  the  amount  of  their  chums.  If  there  had  been  ngmnst 
a  reference  to  the  Master,  and  he  had  reported  that 
there  were  no  debts  outstanding,  that  might  have  thrown 
it  on  the  pluntifF  to  shew  the  contrary.  But  as  the  case 
now  stands,  it  cannot  be  presumed  that  there  are  no 
demands  upon  the  funds  preferable  to  those  of  the  parties 
claiming  to  dispose  of  the  annuity. 

Patteson  J.  It  was  incumbent  on  the  vendor  to 
take  proper  steps  for  ascertaining  that  none  of  the  prior 
claims  upon  this  fund  were  still  unsatisfied.  Not  having 
done  so,  he  has  failed  in  making  out  a  title,  and  the 
plaintiff  must  recover. 

Postea  to  the  plaintifi. 


Helps  and  Another  against  Winterbottom  (a). 

A  SSUMPSIT  for  goods  sold  and  delivered.     Money  Goodt  were 

counts.  Plea,  that  the  action  did  not  accrue  mooths*'?redit» 
within  six  years.  Replication,  that  the  action  did  ^^"^^^ 
accrue,   &c.   and  issue  joined.     At   the  trial  before  bill  at  two  or 

"^  three  months, 

Park  3*^  at  the  Yorkshire  Spring  assizes,  1830,  a  wit-  atthepur- 

chaser's  option : 

ness,  named  Kemsorthy^  proved  that  he  had  sold  the  HM,  Parke  3. 

dubitantey  that 

goods  [Spanish  wool  of  the  value  of  SSL)  to  the  defend-  this  was  in 

.  effect  a  Dine 

ant  on  behalf  of  the  plaintiff,  on  the  20th  o^  May  1823 ;  months*  credit, 

and,  con- 
aeqacotly,  that  an  action  for  goods  sold  and  delivered  commenced  within  liz  jcars  from  tho 
eod  of  the  nine  months  was  in  time  to  save  the  statute  of  limitationa. 

(a)  Thb  ctae  waa  argued  and  determined  in  BUary  term,  but  waa 
omitted  in  its  proper  place. 

and 


WlMTBE. 
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1831.       and  it  appeared  from  his  evidence  that  the  agreement 
"~""~*       between  him  and  the  defendant  was  for  six  months* 

Hklts 

a^oMiC  credit,  payment  to  be  then  made  by  a  bill  at  two,  or 
three,  months  at  the  purchaser's  option ;  and  that  the 
parties  had  dealt  upon  these  terms  before.  Nothing 
was  said  in  the  invoice  as  to  the  time  of  payment  The 
action  was  commenced  on  the  14th  of  January  18S0, 
and  was  therefore  barred  by  the  statute  if  the  goods 
were  to  be  considered  as  having  been  purchased  at  only 
six  months'  credit  The  learned  Judge,  in  leaving  the 
case  to  the  jury,  said  that  the  goods  must  be  presumed 
to  have  been  sold  upon  the  terms  of  the  former  bar- 
gains, namely,  six  months'  credit,  and  then  payment  by 
a  bill  at  two  or  three.  The  jury  found  for  the  plaintiff. 
In  the  following  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  that  no  delivery  and  acceptance  of 
the  goods  had  been  proved;  that,  consequently,  the 
terms  of  the  bargain  could  only  be  proved  by  a  note 
or  memorandum  in  writing;  and  that  the  invoice,  which 
was  the  only  written  memorandum,  said  nothing  of  the 
time  of  payment.     In  Hilary  term,  183], 

Wightman  shewed  cause.  It  is  true  that,  by  in- 
advertence, the  delivery  and  acceptance  were  not  proved; 
but  this  was  not  made  a  point  at  xhe  trial,  and  the  ob- 
jection ought  not  to  prevail  now.  Then  Kenworthfs 
evidence  afforded  sufficient  ground  for  the  jury  to  pre- 
sume that  the  contract  was  for  six  montlis'  credit,  and  a 
bill  afterwards  at  two  months  or  three ;  and  if  so,  the 
plaintiff  might  bring  an  action  for  goods  sold  and  deli- 
vered at  the  expiration  of  the  nine  months,  and  the 
statute  would  not  attach  till  six  years  had  elapsed  from 
that  time. 

Blackbumc 
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Slacibume  contra.      As   no    delivery   was    proved,        183 1* 
either  there  is  no  evidence  of  a  contract,  to  satisfy  the       — 

Helps 

Statute  of  frauds,  or  the  invoice  is  that  evidence.  But  asainst 
the  invoice  says  nothing  of  the  time  of  credit,  and  Bonon. 
terms  cannot  be  superadded  to  those  contained  in  the 
written  instrument  If  they  could,  there  was  no  suffi- 
cient proof  of  an  agreement  for  six  months'  credit,  and 
payment  afterwards  by  a  bill  at  two,  or  three,  months, 
at  the  defendant's  option.  And  if  this  had  been  the 
contract,  the  declaration  ought  to  have  been  special, 
and  not  merely  for  goods  sold  and  delivered. 

Lord  Tenterden  C.  J.  It  does  not  appear  that  the 
learned  counsel  for  the  defendant  was  instructed  to  con- 
tend that  there  was  no  delivery.  All  parties  seem  to 
have  taken  it  for  granted  that  the  goods  had  been 
delivered ;  and  I  think,  therefore,  it  would  not  be  doing 
justice  to  grant  a  new  trial  on  account  of  the  defect 
of  proof  in  this  particular.  As  to  the  terms  of  the 
contract,  whether  they  were  or  were  not  for  such  credit 
as  the  plaintiff  alleged,  was  a  question  for  the  jury,  and 
might  have  been  expressly  left  to  them,  if  it  had  been 
desired  on  behalf  of  the  defendant  Then,  supposing 
the  agreement  to  have  been  for  six  months'  credit^  and 
payment  at  the  end  of  that  time  by  a  bill  at  two,  or 
three,  months,  I  tliink  the  action  was  properly  brought 
It  is  commenced  in  time,  whether  the  term  of  credit  be 
considered  in  the  whole  as  eight  or  nine  months ;  and 
it  appears  to  me  that  no  action  could  have  been  main- 
tained for  goods  sold  and  delivered  till  the  eight  or  the 
nine  months  had  expired.  The  plaintiff  might  have 
brought  an  action  after  the  end  of  the  six  months,  for 
not  giving  a  bill  pursuant  to  the  contract    but  then  he 

Vol.  II.  F  f  would 
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18SL  woald  not  have  recovered  the  whole  price  of  the  goods; 
•^""  he  would  only  have  been  entitled  to  such  damages  as 
against  the  jurj  might  havd  thought  reasonable  for  the  breach 
BOTTbw.  of  contract.  It  wa!s,  iddeedi  once  doubted  (by  Lord 
Ahanletf  C.  J.  in  DUttm  t.  Sdommson  (a)  \  whether  an 
action  for  goods  sold  and  delivei^  would  lie  upon  the 
expiration  of  a  contract  of  this  kind,  and  whether  the 
declaration  ought  not  to  be  special;  but  it  has  been 
decided  in  other  (fases  that'  the  action  for  goods  sold 
will  lie(&);  and  I  think  that  on  a  contract  like  the 
present,  a  declaration  at  the  end  of  tlie  eight  or  nine 
months  stands  upon  the  same  footing  with  a  declaration 
at  the  end  of  six  months  where  the  credit  is  for  that 
time  absolutely.  In  each  case  the  action  for  goods 
sold  would  not  lie  before  the  expiration  of  the  time ; 
but  it  may  properly  be  brought  when  the  whole  credit 
has  elapsed* 

LiTiXEDALE  J*  If  the  contract  was  for  six  months' 
credit,  and  then  a  bill  to  be  given  at  two,  or  three,  this 
action  was  in  time.  In  Dutton  v.  Solomonson^  and  some 
other  cases  decided  about  the  same  period,  it  was  much 
discussed  whether  upon  this  peculiar  kind  of  contract 
an  action  for  goods  sold  and  delivered  would  lie  at  the 
end  of  the  six  months;  and  whether  that  was  the  proper 
form  of  acUon  when  the  time  had  expired  for  which  the 
bill  was  to  be  given.  The  resuh  of  the  cases  is,  that  at 
the  end  of  the  six  months  an  action  lies  for  not  deliver- 
ing a  bill  according  to  the  contract,  the  party  being 
then  entitled,  not  to  payment,  but  to  a  better  security 

(«)  3^.  4^  p.  582. 

(6)  See  Brooke  v.  WkUe,  1  New  27.  330.  'r  ^^^  MUler  ▼.  Shawr^  citadi 
in  MMmen  t.  Prkt^  4  £ajr,  149. 

for 
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for  his  money.    In  a  suit,  however,  for  this  cause  of       1831* 
action,  the  plaintiff  would  probably  not  recover  any  ' 

thing  approaching  to  the  whole  debt;  and  this  is  not  agauM 
the  cause  of  action  to  wluch  the  statute  of  limitations  vmou^ 
would  apply,  upon  a  declaration  for  goods  sold  and  de- 
livered* It  appears  to  me  that  such  a  declaration,  after 
the  end  of  the  time  for  which  the  bill  was  to  be  given, 
is  correct,  and  that  the  action,  commenced  within  six 
years  after  the  expiration  of  the  two,  or  tliree,  months,  is 
not  barred  by  the  statute. 

Parke  J.  It  is  established  now,  that  where,  on  a 
sale  of  goods,  credit  is  given  for  a  certain  number  of 
months,  and  payment  to  be  made  afterwards  by  a  bill  at 
so  many  more,  an  action  for  goods  sold  and  delivered  will 
lie  at  the  end  of  the  whole  time.  It  was  doubted  by  Lord 
jUvanky,  in  the  case  which  has  been  referred  to,  whether 
such  an  action  did  then  lie,  or  whether  the  declaration 
should  not  be  on  the  special  agreement ;  but  it  was  set- 
tled in  Brooke  v.  White  (a)  that  the  general  form  of  de^ 
daration  was  proper  in  such  a  case.  But,  in  the 
present  instance^  I  have  some  doubt  whether  the  statute 
is  not  an  answer,  inasmuch  as  the  agreement  for  giving 
a  bill  is  optional  in  its  form.  The  ground  on  which  it 
has  been  held  that  indebitatus  assumpsit  lies  at  the  ex- 
piration of  a  credit  of  the  present  description,  has  been, 
that  the  contract  substantially  is  for  so  many  months' 
credit,  payment  to  be  made  at  the  end  of  that  time,  in 
cash,  but  security  to  be  given  for  part  of  the  time  by 
the  delivery  of  a  bill  at  a  certain  stipulated  period  (b). 
But  a  difficulty  arises  where  the  security  to  be  given  is  a 

(«)  1  New  lUp.  530,  (6)  Musten  ▼.  Price,  4  East,  147. 

F  f  2  bill 
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1831.       bill  at  two,  or  three,  months ;  for  I  do  not  see,  in  such  a 
"       case,  how  it  can  be  said  that  there  was  any  cerUun  credit 

Helm  .  .... 

agahut  (after  the  six  months),  at  the  expiration  of  which  inde- 
Bonoic  bitatus  assumpsit  would  lie  for  the  value  of  the  goods ; 
the  contract,  as  far  as  regards  the  bill,  being  for  a  time 
which  is  at  the  debtor's  option.  I  should  be  rather  dis- 
posed to  say,  here,  that  the  real  contract  was  to  pay  in 
a  bill  at  the  end  of  six  months,  and  that  if  no  bill  was 
given  at  that  time,  the  agreement  was  broken,  and  the 
credit  was  then  at  an  end  (a). 

Patteson"  J.  I  do  not  feel  the  difficulty  which  has 
been  suggested  on  account  of  the  option  given  with  re- 
spect to  the  bill.  It  appears  to  me  that  the  credit  was, 
in  effect,  for  nine  months ;  that  the  statute  of  limitations 
would  begin  to  run  from  the  expiration  of  that  lime, 
and  that  before  that  period  the  present  action  could  not 
have  been  maintained,  though  the  plaintiff  might  have 
declared  specially  on  the  omission  to  give  a  bill  at  the 
end  of  six  months.  The  rule  must^  therefore,  be  dis- 
<:harged. 

Rule  dischaiged. 

(a)  See  Price  ?.  Nivon,  5  Taunt.  SSB. 
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1831. 


Lewis  against  Branthwaite  («)• 

npRESPASS  for  breaking  and  entering  a  close  of  the  In  copyhold 

plaintiff,  called  Twin^y^oUedge^  situate  in  the  parish  ^  proper^^fn 

of  Manyihuslqynef   in   the   county  of  Manmaidh^   and  "IS^thepoi^* 

digging  up  and  subverting  the  earth  and  soil  of  the  j^^^etemwu 

said  close,  and  driving,   digging,   and  sinking  levels,  P^l*'^^' 

mines,  shafts,  and  holes  in,   into,  under,  along,   and  muntatntrM- 

pus  against 

through  the  said  close  of  the  plaintifi^  and  from  and  the  owner  of  an 
out  of  the  said  levels  so  driven,  &c.  digging  and  getting  liery,  for  break- 
large  quantities  of  earth,  soil,  and  stones.     At  the  trial  |^  ^  sutMoFl 
before  BoUand  B.,  at  the  Spring  assizes  for  the  county  JherJin  °^  ^^^ 
of  Monmouth^  1880,  it  appeared  that  the  plaintiff  was  a  jJ^'^^^J^'' 
copyhold  tenant  of  the  manor  of  Mercame^   in  the  «>mn>ittedon 

'^•'  ^  the  surface. 

county  of  Monmouth^  of,  inter  alia,  the  Twinry^coUedge  : 
and  that  the  defendant  being  in  possession  of  a  colliery 
lying  under  land  adjoining  that  of  the  plaintiff,  opened  a 
level  under  Tann^y-^oUedge^  and  took  coal  therefrom.  It 
was  contended,  that  as  there  was  no  evidence  that  the 
defendant  had  ever  trespassed  on  the  surface,  the 
plainti£^  a  copyhold  tenant,  could  not  maintain  an 
action  for  a  trespass  to  the  subsoil,  he  being  in  posses- 
sion of  the  surfece  only,  and  the  mines  and  trees  being 
in  the  lord.  The  learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

-    (a)  This  GSM  vn%  also  argued  and  determined  in  Hilary  term. 

F  f  3  Russell 
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J83I.  BusseU  Serjt.  and  BUwitt^  id  Hilary  term,  shewed 

"  cause.     If  the  position  contended  for  on  the  part  of  the 

Lkwis 

again»t  defendant  were  correct,  the  lord  might,  by  opening  a  pit 
in  some  part  of  his  own  demesnes  or  in  the  waste,  work 
out  the  mines  in  the  manor,  without  trespassing  on  the 
copyholder.  The  lord  has  no  possessory,  but  a  rever- 
sionary interest  only,  as  the  owner  of  the  freehold  and 
inheritance ;  and  the  copyholder  is  in  possession  of  both 
mines  and  trees ;  for,  as  the  claim  of  the  lord  to  both 
rests  upon  the  same  grounds,  what  is  true  with  respect 
to  the  one  is,  in  general,  true  with  respect  to  the  other. 
A  copyhold  was,  in  its  origin,  a  tenancy  at  will  only. 
A  tenant  at  will,  however,  has  a  possession  of  every 
thing ;  for  a  grant  of  land  passes  eveiy  thing  under  it ; 
and  a  demise  of  land  passes  the  same  possessory  interest 
in  every  thing  comprehended  in  that  term,  whether  the 
demise  be  at  will,  for  years,  or  for  life.  It  is  true  that 
the  lessor  of  a  tenant  at  will  may  maintain  trespass 
against  him  if  he  cut  down  the  trees;  because  the 
wrongful  act  of  the  lessee  in  taking  upon  himself  to  cut 
timber  concerns  so  much  the  freehold  and  inhtt'itanoe^ 
tliat  it  amounts  in  law  to  a  determination  of  the  wilL 
1  Roll.  Abr.  860. ;  2  BM.  Ahr.  5BB. ;  Co.  LiU.  57  a. 
Hence  it  is  clear,  nevertheless,  that  the  possession  of 
the  trees,  before  the  determination  of  the  will,  was  in 
the  tenant.  The  will  may  be  determined  by  any  act 
of  the  lessor  which  disturbs  the  possessiofh  and  which 
would  be  wrongful,  except  as  a  determination  of  the 
m\\ ;  as,  if  the  lessor,  without  consent  of  the  lessee, 
enters  and  cuts  down  the  trees  demised.  Co.  Litt.  55  b. 
This  also  implies,  that  before  the  determination  of  the 
will  the  tenant  is  in  possession  of  the  frees.     It  is  said, 

also. 
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bIso^  that  if  a  stranger  cut  trees,  the  tenant  at  will       1831. 

shall  haye  trespass.     Hale's  MSSs  cited  Co.  Liit.  57  b.       

note  378.    That  the  tenant  at  will  has  the  same  pos*       ngainai 
session  as  tenant  for  years  or  for  life  is  also  clear  for    ^^"'"^^^^ 
this  reason,  that  tenant  at  will  may  take  a  release  of 
the  inheritance,  and  thereby  his  estate  is  enlarged ;  Com* 
Dig.  EstateSy  (H.  3.) ;  or  a  confirmation  for  his  life, 
upon  which  a  remainder  may  be  dq>endent  (a). 

That  lessees  for  years  and  for  life  are  in  possession  of 
the  subsoil  cannot  he  questioned;  first,  because  they 
may  work  mines  open  at  the  time  of  the  demise  thougb 
the  word  mines  should  not  be. named  therein;  Clover- 
itig  T*  Oavering  (6),  Ashy  ▼.  Ba&(trd  (c),  Stoughton  y. 
Leig^  {dU  Secondly,  because  the  tenant  of  the  parti- 
cular estate  must  be  in  possession  of  every  thing  which 
subsequently  passes  to  the  remaipder-man.  As  livery  of 
seisin  cannot  be  fluide  to  him  in  remainder  without  in- 
fringing the  possession  of  the  lessee,  the  law  allows 
livery  made  to  the  tenant  of  the  particular  estate  to 
enure  to  him  in  remainder;  but  livery  enures  only  m 
vespect  of  the  supposed  actual  possession  of  the  lessee. 
Nothing,  therefore,  can  pass  to  the  remainder-man  bqi 
that  which  is  in  possession  of  the  lessee;  and  as  the 
whole  estate  does  pass  Co  the  remainder*man,  it  follows, 
of  coarse^  that  the  tenant  of  the  particular  estate  is  in 
possession  of  the  whole. 

That  the  tenant  cannot  cut  timber  or  open  mines, 
arises,  not  from  any  exception  or  reservation  out  of  the 
grant,  but  because  the  possession  is  given  to  him  for  a 
limited  time  only,  after  which  the  thing  demised  goes  to* 

(a)  3  Latn,  15.  (6)  2  P.  Wnu.  588.  (c)  2  Mod.  193. 

(4)  1  TawU,  ¥312,     And  tec  Saunderit  esse,  5  RejK  126. 

F  f  4  another. 
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1881.        another,  who  is  entitled  to  have  it  in  the  same  state  as 

^  it  was  at  the  time  of  the  grant     The  lessee,  therefore, 

agnintt        cannot  diminish  in  quantity  or  alter  in  its  nature  the 

Bbauvhwaiti.  ^  . 

thing  demised,  by  cutting  trees,  digging  for  mines,  or 
changing  arable  into  pasture,  or  vice  versiu  The  only 
remedy,  however,  which  the  remainder-man  has  against 
the  tenant,  farther  shews  the  possession  of  the  lessee, 
viz*  an  action  of  waste.  For  it  was  held  in  Goodright  v. 
Vivian  (a),  after  consideration  of  the  authorities,  that 
waste  lies  not  where  the  place  in  which,  &c.  is  no  part 
of  the  demise. 

Then,  as  a  tenant  at  will  has  the  same  possession  as 
a  tenant  for  years  or  for  life,  and  as  they  are  in  pos- 
session of  the  whole,  it  follows  that  the  copyholder  is 
also  in  possession  of  the  whole.  For  a  copyhold,  though 
originally  a  tenancy  at  will,  is  now  something  more; 
and  whatever  is  true  of  a  tenancy  at  will,  in  respect  of 
possession,  must  be  true  also  of  a  copyhold.  Copyholds 
are  to  be  governed  by  the  rules  of  the  common  law, 
unless  a  particular  custom  intervenes,  Fisher,  v.  Wiggs{b), 
And  in  Heydofi  and  Smith's  case  (c),  Foster  J.  said, 
'*  Without  a  custom,  the  lord  cannot  fell  the  trees  grow- 
ing on  the  copyhold  any  more  than  upon  a  lease  for 
years;''  and  it  was  held  there,  that  a  copyholder  might 
maintain  trespass  for  cutting  trees  growing  on  his  copy- 
hold, even  against  the  lord.  The  lord  and  the  copy- 
holder, therefore,  are  in  the  same  respective  situations 
with  regard  to  the  possession  of  mines  and  trees  as  the 
remainder-man  and  the  tenant  for  years. 

The  only  ground  upon  which  the  position   on  the 
other  side  could  be  supported  is  a  supposed  reserv- 

(a)  SEati,  190.  (6)  12  Mod,  SOU  (c)  Godb.17^ 

ation 
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ation  or  exceptipn  out  of  the  grant  That  there  is  no  18S1. 
express  exception  is  clear,  and  in  the  absence  of  custom, 
upon  what  principle  can  such  an  exception  be  implied  ?  ^  agahut 
From  the  cases  of  Bourne  v.  T(nflor{a)  and  Whitechurch 
T.  Hobx)orthy{b\  it  is  clear  that  no  such  implied  excep- 
tion or  reservation  exists ;  for  if  there  were  an  exception, 
there  would  be  a  power  to  enter  upon  the  copyhold 
and  open  mines*  But  in  Bourne  v.  Taylor  it  was  held, 
that  the  lord  cannot,  without  a  custom,  enter  on  the 
copyhold  to  bore  and  dig  for  mines ;  and  in  Whitechurch 
▼•  Hohforthf,  that  he  cannot,  without  a  custom,  enter 
to  cut  trees.  It  follows,  therefore,  of  course^  that  the 
lord,  merely  as  such,  could  not  claim  the  benefit  of  an 
implied  reservation. 

Campbell  contxk.  There  is  no  express  authority  to 
shew  that  a  copyholder  may  maintain  an  action  for  a 
trespass  committed  in  the  subsoil.  It  may  be  conceded 
that  a  tenant  at  will  has  the  same  possession  as  a  te- 
nant for  life  or  for  years,  and  may  therefore  have  a 
release  of  the  inheritance  or  a  confirmation  for  his  life. 
There  is  a  distinction,  however,  between  a  freehold 
and  a  copyhold  interest  In  copyholds  the  interest  in 
the  soil  belongs  to  the  lord ;  the  tenants  of  the  manor 
hold  at  will,  according  to  the  custom  of  the  manor. 
The  interest  of  the  copyhold  tenant  is  analogous  to 
that  of  a  person  holding  under  a  lea^,  in  which  there 
is  a  reservation  of  minerals;  and  it  is  clear  that  the 
landlord  may  demise  to  a  tenant,  reserving  to  himself 
minerals,  without  a  right  of  breaking  the  soil.  So  the 
lord,  when  he  originally  granted  the  surface  to  a  copy- 
hold tenant,  may  be  considered  as  having  retained  in 

(a)  10  Satt,  189.  (6)  4  M.  j;  S.  340. 

himself 
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J8S1.  himself  the  freehold  in  the  soil-  Bourne  v.  Tagflor 
"       only  shews  that  the  lord  of  a  manor  has  no  right  to 

againu  eoteT  upon  the  copyholds  within  his  manor^  under  which 
there  are  nunes  and  veins  of  coal,  in  order  to  bore  £:>r 
and  work  the  same»  and  that  the  copyholder  may 
maintalo  trespass  agfuost  him  for  so  doing.  There  the 
lord  entered  on  the  surface  of  the  land.  Here  the  de- 
fendant took  the  coal  from  the  subsoil,  and  committed 
no  trespass  on  the  surfiioe.  It  was  observed  by  the 
hard  Chief  Justice  in  lUnoe  v«  BrenUm{a\  that  in 
many  manors  the  lord  is  ^itiiled  to  minerals,  though  he 
has  no  right  to  come  upon  the  land  to  take  them. 
The  lord  may  have  demised  the  upper  stratum  of  the 
soil,  but  not  certain  strata  below;  and  if  so^  they  are 
not  in  the  tenant's  possession,  aud  trespass  must  lie  at 
the  suit  of  the  lord  fur  breaking  .and  entering  into  the 
mines  within  them.  [Lord  TeiUerden  C  J.  Trover  is 
the  form  of  action  most  generally  adopted.]  There  the 
plaintiff  could  only  recover  the  mercantile  value  of  the 
minerals  taken.  Whitchurch  v.  Hclworihjf  {b)  is  the 
authority  which  presses  most  strongly  against  the  de- 
fendant There  it  was  decided,  that  the  lord  of  a  manor 
has  no  right  to  enter  on  a  copyhold  of  inheritance  and 
cut  timber  for  his  own  use,  leaving  sufficient  for  botes  and 
estovers,  if  there  be  no  custom  in  the  manor.  But  trees 
differ  in  this  respect  fit>m  minerals.  The  tenant  has  an 
interest  in  the  growing  trees,  in  lop  and  crop  and  shade, 
house-bote  and  plough-bote,  but  he  has  no  interest  in 
minerals.  There  is  no  decision  or  dictum  to  shew  that, 
in  the  case  of  copyhold,  the  possession  of  them  is  in 
the  tenant. 

(a)  %B.iC,  737.  (6)  ^M.^S.  340. 

Lord 
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Lord  Tenterden  C.  J.    I  nm  of  opinion  that  tres*        1831. 
pass  is  maintainable.     It  is  well  eataUisbed  tbat  pro-        ""^ 

Lxwis 

perty  may  be  in  one  person  and  possession  in  another.        agamtt 
Although,  thereforei  the  property  in  a  mine  be  in  the 
lord,  it  does  not  fellow  that  possession  of  it  may  not  be 
in  the  copyholder.     The  property  in  trees  is  in  the 
lord,  yet  the  possession  of  them  is  in  the  tenant;  and 
the  latter  may  maintain  trespass  even  against  the  lord 
for  cutting  down  trees.     Unless,  therefore,  there  be  a 
distinction  between  trees  on  the  surface  of  the  soil 
and  minerals  below,  the  authorities  cited  as  to  trees 
are  in  point    No  decision  or  dictum  has  been  cited 
which  warrants  any  such  distinction.     The  general  rule 
being  that  he  who  has  the  surface  has  the  subsoil,  it 
seems  to  me  that  the  copyholder  has  possession  of  the 
subsoil,  though  he  may  have  no  pn^rty  in  it.    The 
authorities  cited  to  shew  that  a  lessee  at  will  may  take 
a  release  of  the  inheritance  whereby  his  estate  is  en- 
larged,  or  a  confirmation  for  his  life  upon  which  a 
remainder  may  be  dependent,  are  in  favour  of  this  opi- 
nion.    As,  then,  the  possession  of  a  mine  is  in  the 
copyholder,  and  not  in  the  lord,  the  former  may  main- 
tain trespass  for  an  entry  upon  it.  The  rule  for  entering 
a  nonsuit  must  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
not  disputed  that  a  freeholder,  or  one  holdii^  under 
him  for  life,  for  years,  or  at  will, '  has  possession  of  the 
soil  from  the  surface  to  the  centre  of  the  earth;  but  it 
is  said  that  there  is  a  distinction  in  this  respect  between 
a  copyholder  who  is  the  tenant  at  will  of  the  lord  and  a 
tenant  of  a  freeholder ;  that  as  the  absolute  property  in 

the 
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1831.        the  freehold  is  in  the  lord,  the  property  in  the  mine 
must  be  in  him;  and  that  as  the  plaintiff  could  not 

liKWlS 

agamM  make  use  of  these  minerals,  he  cannot  maintain  an 
action  agmnst  a  wrongdoer  for  committing  a  trespass  m 
the  soil  below  the  surface.  But  if  the  possession  of  the 
mine  were  not  in  the  copyholder,  it  would  be  difficult  to 
say  to  what  extent  any  portion  of  the  subsoil  belonged 
to  him.  I  am  of  opinion  that  although  the  property  in 
the  mine  may  be  in  the  lord,  he  has  not  such  a  posses- 
sor^ right  in  it  as  to  entitle  him  to  maintain  trespass 
against  a  wrongdoer ;  and  that  the  copyhold  tenant  has 
such  a  possessoiy  right;  and  may  recover  substantial 
damages  for  any  actual  injury  done  to  the  surface,  and 
nominal  damages  for  a  trespass  committed  below  the 
surface.  The  authorities  as  to  trees  are  in  point  In 
Com.  Dig.  tit  Copyhold^  (K)  7.,  it  is  said,  *^  And  if  the 
lord  cut  down  trees  where  by  custom  the  copyholder 
shall  have  the  lops,  an  action  on  the  case  lies  against 
the  lord;"  and  1  BoU.  Mr.  108.  is  cited.  And  after- 
wards, <^  So  if  a  stranger  cut  down  trees  upon  a  copy- 
hold, the  copyholder  shall  have  an  action  upon  the 
case  for  the  loss  of  shade,  fruit,  &c.,  though  it  was 
not  the  custom  for  him  to  take  the  trees,"  to  which 
point  Jeffhrson  v.  Jeffinrson  {a)  is  cited.  And  it  is  fur- 
ther said  that  the  copyholder  in  such  a  case  may  have 
trespass.  It  seems  to  me  that  the  possession  of  the 
soil  is  in  the  copyholder  from  the  surface  down  to  the 
centre  of  the  earth.  Here  it  appears  that  the  defendant 
came  into  the  plaintiff's  subsoil  by  breaking  through 
from  a  shaft  below  the  surface.  Thai  being  so,  I  think 
trespass  is  maintainable. 

(a)  3  Lev.  131. 

Taunton 
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Tauntom  J.  having  been  counsel  in  the  cause  gave        18S1. 
no  opinion.  T 

againsi 
Bramthwaitk. 

Patteson  J.  There  is  no  distinction  between  a 
tenant  holdmg  under  a  freeholder,  and  a  copyholder 
holding  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor,  as  far  as  possession  of  the  property  is 
concerned.     Although  the  copyholder  may  have  no  right  ' 

to  make  use  of  the  minerals,  he  has  a  sufficient  posses- 
sion to  entitle  him  to  maintain  trespass  against  a  wrong- 
doer. 

Rule  discharged  (a). 

(a)  DuiiDg  BSary  tarn  Parlx  J.,  and  during  Eatler  term  Taunitn  J. 
anially  nt  in  the  bail  oouit^  hearing  motions,  &c. 
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I8S1. 


REGULA  GENERALIS. 

EaUer  Term,  1  W.  4.  1831. 

.  \%s  ip  ORDERED,  That  instead  of  the  words  *^  the 
montk  of  Easter  or  Marram  of  all  Souls,^*  contaiiied  in 
the  ra\e  of  this  G>iirt  of  Easier  term,  in  the  fifth  year 
of  King  WiUiam  and  Queen  Mary^  for  regulating  the 
proceedings  upon  declarations  delivered  to  prisoners  in 
gaol,  the  worda  '^thirteenth  day  oS Easter  term,  and 
thirteenth  day  of  Michaelmas  term,"  be  respectively  sub- 
stituted, unless  such  thirteenth  day  should  happen  to  be 
a  Sunday^  and  then,  that  the  fourteenth  days  of  those 
terms  respectively  be  substituted. 


MEMORANDUM. 

In  the  course  of  this  term  William  Walton^  of  Ziif- 
ccifCs  Inn,  Esquire,  was  appointed  one  of  His  Majesty's 
counsel  learned  in  the  law,  was  called  within  the  bar, 
and  took  his  rank  accordingly. 


END   OF   EASTER  TERM. 


CASES 


ARGUED  AND  DETERMINED  1831. 


or  TBS 


Court  of  KING'S  BENCH, 


ur 


Trinity  Term, 

In  the  First  Year  of  the  Reign  of  William  IV.  {a) 


Martha  Richards  against  Wiluam  Righardb* 

nPHIS  was  an  action  on  a  promissory  note,  dated  the  a  married 

20th  of  November  1817,  for  payment  to  Martha  ]|S!i^,JS 
Richards  of  800/.,  with  lawful  interest,  for  value  re-  '^'"tfZ''"' 

'  '01  money  m 

oeived.    The  defendant  pleaded,  first,  the  general  issue;   that  character, 
secondly,   the  statute  of  limitations.    The  cause  was  lametoher 

,  ^  huabaod,  and 

tried  before  Bosanquet  J.  at  the  Somerset  Spring  assizes  took  in  return 

for  it  the  joint 

1830.     It  appeared  that  the  note  was  the  joint  and  andMveiml 
several    note    of    Thomas   Richards^   senior,     William  nc^eofher 
Richardsj  and  Thomas  Richards.     Martha  Richards^  the  tl|Jj!^er*pCT. 
payee  of  the  note,  and  present  plaintiff,  was,  at  the  time  J^^^^J^ 
when  the  note  was  made,  the  wife,  and.  when  the  action  Mt"«ftj  Held, 

^  ^       ^  that  although 

she  could  not 
have  maintained  any  action  upon  the  note  during  the  Ufeiime  of  her  hmhand,  yet  that  he 
having  died,  and  it  having  been  given  for  a  good  coniideration,  it  was  a  choae  in  aetioa 
aorviving  to  the  wife,  and  that  the  might  maintain  an  actien  vpon  it  against  either  of  the 
oilier  makers  at  any  time  within  six  yean  after  the  death  of  her  husband,  and  reeover 
intercrt  Irom  the  dale  of  the  note* 

(a)  During  this  tsrm,  PaUtaon  J.  usually  sal  in  the  bail  couit  to  hesr 
notieos,  &c. 

was 
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]     r  1 


RiCHAftXIf 
RlCHAK^ 


was  l;>i:ougbv  the.wjtdowr  of  TA(wm(5  ^BioM'&^rtnEor; 
«oe  pf  tbe,  make^  of  fb^  m^»  bf^jdied  dA  ibellth  of 
Jyfy  I627t  Tbe  ;8upi  fc^.  vh}4k« UiQinote*  was tg^MFeo  kna 
money  whiqb  mmg^  to  lb«  plaifi^.  iii'(adi»iaisbnUi3k 
of  Samml  ffejfnold^  ber  £^t  buaband,  and  ajrdse  fiaon 
tbe  payiog  off  some  securities  giyeii  ta*  Btfj/gUH  ahd 
wjiiab  •securities  werediaobaigad  and  ^mcNiejrpaid^ 
ii^  tbe  lit^ime  qf  Jlmnulis  MickardSf  tbe  seooDd  basband* 
Tbe  jury  fiumd  a  vefdict  for.  tbe  plabtiff  fat  tbe  prin-^ 
Cipid  mooey  aiid  inleirest  from  i  the  date  of  tbe  uotia.  la 
fkufier  term  ISSOj  a  rule  nisi  was  obtained  toleittcr  a 
]^0U3uit  or  reduo^the  daioages  to  200L 


ILBpjfy  in  Et^4tr  temx  shewed'  eansew:  The.  pro* 
miasory  opte  was  a  ohose jua  action;  and  not  faavitig 
been  reduced  iuto  posaesakm  by  tbe  busblnd, '  it  iniiw. 
^yed  to  jtbe  wife.  ShCp  tbeoaforc^  inay\ndw>taiainti£D 
an  action  on  iu  Tbe  statute  of  limitatioDS  is  no  aosiMr^' 
bfiCaqse  ibie  plaintiff  baving  been  a  feme,  covert  «t  ibe^ 
time  tbe  note  was  gtven,  no  rrght  of  action  accrued  to 
ber  till  4^  death  of  her  busband,  and  she  commenced' 
her  suit  w^itbin  six  years  after  that. event.  *  She. is  en« 
titled  to  recover  intenest  from  the  date  of  tbe  note  by 
the  express  tarms  of  tbe  cx)ntract  between  she  parties* 


EirU  and  Fdlett  amxA*  First)  dbe  note  is  altogecber^ 
void;  and)  secondly)  if  it  be  valid)  tbe  statute  of  limit* 
ations  is  a  bar  to  this  «afion«  First)  the  note  was  void 
in  tbe  first  jnstaikce.  No  action  ocMild  bemaintaia^^ 
on  it)  as  toe  husband  of  the  present  plaintiff  must  have 
joined  witn  her  as  a  plaintiff)  and  he  must  have  been  at 
tbe  same  time  either  «  defendant..o£Jiable  to  tbe  other 
defendants)  bb  sureties  for  contribution,  if  the  action 

had 


RlCHAftMi 
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had  been  brought  against  them  alone.  No  action  can  183 1. 
be  maintained  where  the  same  person  is  a  oo*piaintiff  „ 
and  co-defendant,  or  a  co-plaintiff  and  liable  to  the  de-  J'S»*^ 
fendant  for  contribution,  Teague  v.  Hubbard  {a)j  Sper^ 
fxm  V.  Chisman  (ft).  In  the  latter  case  one  of  the  plain- 
tiffs undertook  to  the  defendant  to  provide  for  the 
note  at  maturity;  he  was  therefore  bound  to  indem- 
nify the  defendant,  and  it  was  held,  consequently,  that 
the  plaintifis  could  not  sue.  If  the  note  was  originally 
such  that  no  action  was  maintainable  on  it,  no  subse- 
qoent  change  of  circumstances  could  create  a  right  of 
action  on  it  Besides,  if  a  personal  action  is  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for 
ever  gone  and  discharged.  Thus  if  an  obligor  is  made 
executor  to  an  obligee,  and  administers  some  of  the 
goods,  but  does  not  prove  the  will,  and  dies,  the  debt  is 
extinguished,  WafAfbrd  v.  Wanted  {c).  So  if  a  feme 
obligee  marries  an  obligor  it  is  an  extinguishment;  it  is 
a  release  in  law  of  the  debt,  for  it  is  the  act  of  the 
obligee  herself.  Sir  John  Needham*s  case  (d).  Also  where 
the  contract  is  joint  and  several,  and  the  right  of  action 
is  suspended,  and  gone,  as  to  one  of  the  joint  contractors, 
it  is  the  same  as  if  it  had  been  a  joint  cause  of  action  only, 
and  it  is  discharged  as  to  all  the  contractors,  Cheetham 
V.  Ward{e).  Here  it  was  the  voluntary  act  of  the  wife 
to  take  a  security  from  her  husband;  and  as  during 
coverture  the  right  of  action  was  thereby  suspended,  it 
was  for  ever  extinguished.  The  note  is  also  void,  be- 
cause it  is  payable  on  a  contingency  only,  and  not  at  all 

(a)  S  B.  f  C.  S45.  {h)  9B.^C.  241. 

(e)  1  Saik,  299.  (d)  8  Rep,  26f  • 

(0   1  Soi.  4*  Pul,  63Q,  sod  the  Tear  Books,  21  BtL  4,  81  b.  and 
21  IT.  7.  29^  Ihcra  cited. 

Vol.  II.  G  g  events. 
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1831.       ^eDt&.    If  the  husband  had  sucvived  the  wife  payment 

OOttld  Djsver  Ijiave  been  enforced.     The  time  of  payment 

jagniut,  was  uncertaio^  and  might  or  might  not  ever  ha|^pen, 
Colfihan  ▼•  Cooke  {0)4  Further^  the  pUintiff  cannot 
maintain  heir  action^  becaiufe  the  note  is  in  the  nature 
of  a  chattel ;  it  therefore  belongs  to  the  executors  of 
the  husband,  and  does  not  survive  to  the  wife.  In 
M^Neilage  y.  HMmoay  {b)  it  wa&  held  that  a  bill  of  ex- 
change payable  to  a  feme  sole,  who  married  before  the 
same  was  due^  was  in  the  nature  of  a  personal  chatte!, 
and  that  the  husband  might;  sue  in  his  own  name 
without  joining  bis  wife,  although  the  latter  had  not 
indorsed  the  bill*  PhiUiskirk  v.  Pluckwdl{c)  shews  that 
husband  and  wife  may  sue  on  a  promissory  note  made  to 
the  wife  during  coverture. 

But,  assuming  the  note  to  be  valid,  the  right  of 
action  is  barred,  by  the  statute  of  limitations.  Where 
several  have  a.  right  of  action,  and-  some  are  under  a 
disability,  but  the  statute  begins  to  run  against  one,  it 
<^rates  as  a  bar  to  all,  Peny  v.  Jackson  {d).  Here  the 
statute  began  to  run  against  the  husband ;  it  therefore  is 
a.  bar  to  the  right  of  the  present  plaintiffi  At  all  events 
interest  cannot  be  recovered  for  the  time  that  ran  during 
the  lifetime  of  the  husband ;  for  as  no  action  on  the 
note  could  have  been  maintained  during  his  lifetime, 
there  was  during  that  time  no  forbearance  of  the  prin* 
cipal  money.  Besides,  as  there  was  no  one  in  esse 
entitled  to  enforce  payment,  no  interest  would  accrue, 
Murray  v.  The  EaU  India  Company  {e). 

Oar.  ado.  vidt. 

(a)   mtUa,Z9$.  {b)  \B.^A.n%. 

(c)  ^U.i:8.99Si  (d)  4r.  12.5I6. 

Lord 
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Lord  Tenterden  C.  J.  in  the  course  of  this  term  de-       'iWl 
livered  the  judgment  of  the  Court(flf).     Alter  stating  the  c- 

Acts  of  the  case,  he  proceeded  as  follows  :*-*  The  money  '  i*goid$i 
for  which  the  note  was  given  was  Itot  by  Martha 
BidittrdSi  either  to  her  husband,  by  that  means  ren* 
dering  the  other  two  makers  of  the  note  sureties  for 
him,  or  else  it  was  lent  to  the  three  makerk  jointly,  or 
else  to  one  of  the  other  two  makers,  by  that  means 
rendering  the  husband  and  the  other  maker  sureties. 
But  for  the  purposes  of  the  present  enquiry,  it  may 
be  taken  to  have  been  lent  to  the  husband,  which  is  the 
least  favourable  state  of  circumstances  for  the  plaintiff's 
right  of  action.  The  case  was  argued  last  term,  and, 
upon  a  consideration  of  it,  we  are  of  opinion  that  the 
verdict  should  stand  both  for  the  principal  and  interest. 

We  consider  that  the  money  was  lent  to  the  plaintiff's 
busband,  and  that  the  other  makers  of  the  note  were 
sureties  for  him,  which,  as  I  before  stated,  is  the  most 
unfaTourable  state  of  circumstances  for  the  plaintiff's 
right  to  recover*  We  entirely  concur  in  one  of  the 
arguments  urged  for  the  defendant,  that,  at  the  time 
when  the  note  was  given,  no  action  could  be  brought 
-upon  it;  none  conld  be  brought  agiiinst  the  bosband, 
because  he  must  have  joined  the  wife  as  plaintiff,  and 
then  he  would  be  both  plaintiff  and  defendant,  and  none 
coald  be  brought  against  the  other  makers,  because  they 
being  sureties  for  the  husband,  if  he  and  bis  wife  had 
recovered  against  them,  they  would  havie  had  an  action 
a^inst  him  to  recover  th<^  money  which  they  had  so 


(a)  The  case  was  argued  before  Lord  TenUrden  C.  J.»  LUtUdtUe, 
Parket  and  PatieMn  Js» 

G  g  2  But 


lEtlPff4yBt» 
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I8S1.  But  upon  the  death  of  the  husband  a  new  state  of 

things  arose»  and  the  question  is,  how  that  affects  tlie 

i^gahiu  plaintiff's  rights.  The  defendant  contends,  that  as  the 
note  in  the  first  instance  was  such  a  one  as  could  not 
be  sued  upon  at  law,  it  always  continued  so^  and  that 
no  change  of  circumstances  could  create  a  right  of 
action,  when  none  existed  originally.  But  we  think  that 
conclusion  does  not  follow.  The  note  was  not  void; 
it  was  a  good  note  in  form,  and  there  was  a  good  con- 
sideration for  it ;  it  was  a  meritorious  s^urity,  though 
the  forms  of  legal  proceedings  would  not  allow  an  action 
to  be  brought  upon  it 

The  objections  to  proceeding  at  law  are  merely  of  a 
technical  nature,  and  they  only  apply  to  the  mode  of 
enforcing  the  security  ;  and  if  these  technical  objections 
cease  to  exist,  there  seems  no  reason  why  the  remedy  on 
the  note  should  not  be  put  on  the  same  fi>oting  as  if  no 
such  objection  had  existed  when  the  note  was  given.  And 
that  being  so,  it  is  to  be  considered  whether  the  plaintiff's 
right  to  recover  be  affected  by  any  other  circumstances 
in  the  case. 

The  general  rule  of  law  is,  that  choses  in  action,  which 
are  given  to  the  wife  either  before  or  after  her  marriage, 
survive  to  her  after  the  death  of  her  husband,  provided 
he  has  not  reduced  them  into  possession. 

It  is  material  to  consider,  whether  the  note  be  a  per- 
sonal chattel  or  be  a  chose  in  action ;  if  it  be  a  personal 
chattel,  then  it  belongs  to  the  husband,  and  the  property 
in  it  would  vest  in  the  husband,  and  on  his  death  would 
go  to  his  executors,  even  though  he  died  in  the  lifetime 
of  hb  wife.    The  case  of  M^Neilage  v.  HoUoway  {a)  has 

(a)  1  2?.  4*  ^.  :318. 

been 
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been  dted  to  shew  that  this  note  is  a  pei^tial  chattel,        18^1'. 
and  that  the  property  became  vested  in  the  bnsband;  , 

bat  without  considering  whether  the  observations  made  mgakm 
in  that  case  are  correct,  we  think  the  present  differs 
from  it  in  this  respect,  that  there'  the  instrument 
existed  before  the  marriage,  and  the  husband  brought 
the  action  in  the  lifetime  of  the  wife;  and  the  (Question* 
was,  what  effect  the  marriage  had  upon  it? 'but  here 
the  note  was  given  by  the  husband  himself  to  the'Wifi^ 
after  the  marriage,  and  the  wife  survived'  th^  husband^- 
and  to  hold  that  to  be  a  personal  dmttel  v^ing 'absb-^ 
lutely  in  the  husband  would  be  to'  mak^  the  tlote  W 
nullity  at  the  time  of  its  creation.  And  We  itre  of  o|>inton 
that,  as  a  promissory  note  in  the  ordinaiy  cocrrse  of 
things  is  a  chose  in  action,  there  is  nothing  in  this  case 
to  take  it  out  of  the  common  rule,  that  choses  in  action 
given  to  the  wife  survive  to  her  after  the  death  of  her 
husband,  unless  he  has  reduced  them  into  possession. 
In  Co,  Litt  351  b.  it  is  said  "  the  marriage  is  an  absolute 
gift  of  all  chattels  personals  in  possession  in  her  own  right, 
whether  the  husband  survive  the  wife  or  no ;  but  if  they 
be  in  action,  as  debts  by  obligation,  contract,  or  other- 
wise, the  husband  shall  not  have  them  unless  he  and  his 
wife  recover  them.  And  of  personal  goods  en  autre 
droit  as  executrix  or  administratrix,  &c.  the  marriage  is 
no  gift  of  them  to  the  husband  although  he  survive  his 
wife."  In  Garfbrih  v.  Bradley  (a)  Lord  Hardmcke  says, 
that  where  a  chose  in  action  comes  to  the  wife,  whether 
vesting  before  or  after  marriage,  if  the  husband  die  in 
the  lifetime  of  the  wife,  it  will  survive  to  the  wife,  with 

(a)  S  Ves.  675. 
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1^8!;  thb  distinction,  that  as  to  those  which  come  during  the 
r~       coverture,  the  husband  may.  for  them,  brinir  an  action 

hjgfiirtit  in  his  owh  name,  and  may  disagree  to  the  interest  of 
the  wife,  and  that  recovery  in  his  own  name  is  equal  to 
reducing  into  possession.  Some  cases  are  mentioned  by 
Lord  HardtMcke  to  prove  what  he  states,  and  many 

m 

Others  niight  be  added  to  that  effect.  The  same  doc- 
trine, as  to  survivorship,  was  held  by  this  Court  in  the 
course  of  last  term,  in  a  cause  of  Betitf  Administrator^ 
against  KSmficn  (a).  And  there  is  no  doubt  but  that  if 
seeuf ity  sudi  as  «  bond  or  note  be  given  to  a  woman 
during  covieiture,  the  husband  may,  if  he  pleases,  re** 
duce  it  into  possession,  and  make  it  his  own. 

In  the  present  ease,  the  husband  in  point  of  fact  has 
done  nothing  to  make  the  note  his  own,  or  to  reduce  it 
into  possession,  and  it  is  very  questionable  whether  in 
point  of  law  he  could  if  he  had  wished ;  but  that  need 
not  be  eonsidered» 

Then  if  the  property  in  the  note  vested  in  the  wife 
on  the  death  of  her  husband,  the  parties  to  the  note 
then  living  were  Martha^  the  plaintiff,  the  payee  of  the 
note,  and  tVittiam  Richards^  and  Thomas  Richards  the 
younger,  the  two  surviving  makers  of  the  note :  there 
was,  therefore,  no  technical  objection  then  remaining  to 
her  bringing  an  action  at  law  upon  it  And  there  is 
no  objection  on  the  merits,  because  she  is  beneficially 
interested  in  it,  and  the  surviving  makers  have  given 
their  security  for  its  payment. 

It  has  been  said  that  the  note  cannot  be  enforced, 
because  it  is  payable' on  a  contingency.  We  do  not 
think  that  it  can  be  so  considered.     Upon  the  face  of 

(a)  AiU9^  p.  275. 
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it  there  is  no  contingency;  the  contingency  Is  only  as       1831. 
to  the  persons  who  may   have  a  riffht  to  enforce  it 

'^      .  ^  ^  ^  RlCRARM 

linder  particular  circumstances.  If  the  husband  die  in  agumn 
the  lifetime  of  the  wife,  then  the  right  to  sue  vests  in 
the  wife:  if*  on  the  other  hand,  the  wife  die  first, 
then  the  note  vests  in  the  administrator  of  the  wife, 
but  that  does  not  create  such  a  contingency  as  to  make 
the  instrument  void  as  a  note.  The  cases  of  contin- 
gency were  much  considered  in  the  case  of  Colehan  v. 
Cooie{a\  which  was  referred  to  in  the  argument;  but 
there  is  nothing  in  that  case  to  bring  us  to  the  con- 
clusion that  it  is  void  as  being  payable  on  a  contin* 
gency. 

As  to  the  statute  of  limitations :  the  plaintiff  being  a 
married  woman  is  within  the  protection  of  the  stat 
21  James  I. J  and  she  had  six  years  after  the  death  of  her 
husband  to  bring  the  action.  Hie  statute  would  have 
run  against  the  husband,  but  upon  his  death  an  action 
accrued  to  her  in  her  own  right;  and  the  rather,  be- 
cause in  her  husband's  lifetime  no  action  at  law  could 
have  been  brought  upon  it. 

Then  as  to  the  amount  of  the  interest.  We  think  it 
may  be  recovered  from  the  date;  the  note  professes  to 
be  payable  with  interest;  the  person  to  whom  the 
money  was  lent  has  had  the  benefit  of  it  during  the 
whole  time ;  the  husband  was  not  entitled  to  the  benefit 
of  the  interest  in  his  lifetime,  and  the  estate  to  which 
the  plaintiff  was  administratrix  has  been  kept  out  of  the 
money  since  it  was  lent 

Upon  the  whole  of  the  case  we  think  that  the  rule 

(a)  WUIeiy893. 
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A  penon  who 
has  purchaicd 
a  hone  war- 
ranted sound, 
sold  it  again, 
and  then  re- 
purchased it, 
cannoti  on  dis- 
covering that 
the  horse  was 
unsound  when 
first  sold,  re- 
quire the 


A  SSUMPSIT  for  a  horse  sold  and  (delivered.  Plea, 
the  general  issue.  At  the  trial  before  Lord  Ten- 
terden  C.  J.,  at  the  sittings  in  London  after  Trinitif  term. 
1850,  the  following  facts  were  proved.  The  defendant, 
a  horse-dealer,  bought  die  horse  of  the  plaintiff,  war- 
ranted sound,  at  49/.,  on  the  2d  oiFebmary  1830,  and 
on  the  same  day  sold  him  to  a  customer,  Mr.  Baileyy 
original  vendor  for  45/.     This  purchaser,  after  having  the  horse  in  his 

totakeitback    ^  ;  •  .  .       .  • 

again;  nor  can  possession  a  day,  parted  with  him  in  exchange  to  i^n- 

he,  by  reason  of  ■;  ji_ij 

the  unsound-  Other  person,  who  also  kept  him  a  day,  and  thei?^  pold 
a^on  bv  su^  ^^^  again  to  the  defendant  for  SO/.  It  did  not  appear 
vendor  ^^^^   that  there  was  any  warranty,  except  on  the  first  sale. 

On  the  9th  of  February  the  defendant  sent  the  horse  back 
to  the  plaintiflTs  premises,  alleging  thai  he  was  nnspund, 
and  had  been  so  at  the  time  of  the  purchase  on  the  2d, 
and  requiring  the  plaintiff  to  receive  him  again.  The 
horse,  when  so  returned,  was  lame.  The  plaintiff  in- 
sisted  that  he  was  not  bound  to  take  the  horse  back*  and 
brought  this  action  to  recover  the  purchase-money,  which 
the  defendant  had  never  paid.     Lord  Tenterden  told  the 

tel,  or  resist  an 

action  for  the  price»  oii  the  ground  4>flMlu:&  of'wanrttity,  unleii  in^^w  of  fraudy  or  ttregeg 

agreement  authorising  the  return,  or  ^nsent  of  the  vendor. 

But  where  the  ^  tetkiaM'  M  «k»nitbry  tmVf  iwttett'^UHtf  chslEfiel  is  receivVdf,  te  irhere 
goods  are  ordered  of  a  manufacturer,  and  he  contracts  to  supply  tl^m  of  a  certain  qualitji 
or  fit  for  a  certain  purjxite,  ^e  vehde^  may  rescind  the  contract  if  the  goods'  do  hot 
answer  the  warranty^  proTidfd  1^  has  not  kept  them  longer  th^  woi  necopary  for  the 
purpose  of  trial,  or  eiercised  tne  dominion  of  an  owner  over  them,  as  by  selling  them. 

jury, 


price. 

may  give  the 
breach  of 
warranty  in 
evidence  in 
reduction  of 
\  damages. 

iSinM^,  that 
the  purchaser 
of^spedjle 
chattel  under 
warranty,  hav- 
ing once  ac- 
cepted it,  can 
in  no  instance 
return  the  chat- 
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jarji  if  they^  ^ere  of  o^inidn  thtt  tfae^llorse  irasiobnd  st       16S1 . 
the  time  of  the  firfit^sftetiiicked'  ^e,'  to  find  for  the  plain-       *~*^ 
tsil^.:Moefvt49e'^r  the  defendant;   and  in  case  of  their        'i^^f*^ 
finding  for  the  defendant,  he  reserved  for  the  opinion  of 
this  Court  the  question  whether  or  not  the  defendant, 
after  haying  sold  the  horse,  could,  upon  becoming  pos- 
sessed  of  him  agaii»,  return  him  to'di^'  plaintifl^  and  re- 
fuse payment  of  the  price  by  reason  of  the  original 
unsoundness  ?  The  jury  found  for  the  defendant.   A  rule, 
was  obtained  in  the  next  term,  4:alling  on  the  diefendant 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff  for  43/.     th  the 
following  Easier  term 

John  WiUiams  shewed  cause  (a).  The  ground  of  de- 
fence  at  the  trial  was,  that  the  horse  was  unsound  when 
sold  to  the  defendant,  and,  consequently,  that  he  was  en- ' 
dUed  to  rescind  the  contract;  to  which  it  was  answered 
that  he  had  lost  that  right  by  disposing  of  the  horse  as 
his  own  to  another  purchaser.  But  this  makes  no  alter- 
ation of  rights  as  between  the  defendant  and  the  plain- 
tiff. Oh  the  9th  of  February^  when  the  defendant 
required  that  the  horse  should  be  taken  back,  there  was 
nothing  to  prevent  him  from  recurring  to  his  bargain 
with  tlie  plaintiff,  and  the  remedies  upon  it:  he  re- 
turned the  horse,  and  did  so  upon  grounds  which, 
according  to  that  bargaib,  the  plaintiff  could  not  resist; 
the  intermediate  transactions  furnished  no  answer;  the 
pUuatiff  was. bound  in  the  first  instance  to  deliver  a. 
sound  hoirset  and  the  question  was,  whether  he  bad 
done  so  or  not?  [^Parke  J.  Accordmg  to  the  general 
rules  on  the  subject  of  warranty,  a  vendee  Is  bound  to 

(a)  Before  Lord  TenUrden  C.  J.,  LUUedaU,  Parker  and  PaUe$im  Js. 
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1831.  return  the  article  as  soon  as  he  discoverg  the  unsound* 
ness;    and    he   ought  not,   by  letting  it  out  of  his 

againsi  hands,  to  delay  the  return.]  If  the  horse  had  con- 
tinued out  of  the  defendant's  possession,  so  that  he 
could  not  return  him,  the  unsoundness,  when  dis- 
co<vered,  would  still  have  been  a  ground  for  reducing 
the  plaintiff's  demand,  or,  if  the  price  had  been  paid, 
for  recovering  back  such  portion  of  it  as  exceeded  Uie 
real  value  of  the  horse.  But  here  it  so  happens,  that  at 
the  time  when  the  question  arises  between  the  plaintiff 
and  defendant,  the  horse  is  in  the  defendant's  hands,  so 
that  he  has  the  power  of  returning  him.  T^e  dealings 
of  the  defendant  with  other  parties,  and  any  profit 
which  he  may  have  made  by  them,  cannot  alter  the 
question,  whether  or  not  the  plaintiff  fulfilled  his  own 
contract  with  the  defendant  The  jury  have  found  that 
he  did  not,  and  there  is  no  reason  for  disturbing  the 
verdict 

Tke  Attomey'General  and  Erie  contrk.  The  defend- 
ant could  not  resist  this  action  unless  he  would  have 
been  entitled,  under  the  same  circumstances,  to  sue  the 
plaintiff  for  a  breach  of  warranty.  A  defence  of  this 
kind  is  in  the  nature  of  a  cross  action  upon  the  war- 
ranty, and  is  admitted  in  order  to  avoid  circuity  of  pro* 
ceedings.  If,  therefore,  the  facts  be  such  that  the 
defendant,  if  he  had  sued  on  the  warranty,  could  not 
have  made  out  a  claim  to  indemnity,  neither  is  he  en- 
titled to  allege,  against  the  present  demand,  that  the 
article  furnished  to  him  was  not  such  as  it  was  repre- 
sented to  be.  Now,  in  the  action  on  a  warranty,  the 
plaintiff  is  entitled  to  such  damages  as  will  indemnify 
him  for  his  loss  by  the  diflference  in  value  between  the 

thing 
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thing  bargained  for  and  that  actually  delivered*  Tcfwer$  1 8$  l« 
y.  Barrett  {a)  (by  BuUer  J.),  Fielder  v.  Starkm  {b\  and 
by  Lord  Ellenborotigh  in  Payne  v.  Whale  (c) ;  and  here  no 
loss  had  been  suffered ;  on  the  contrary,  the  defendant 
bus  gained  by  the  transaction.  He  could  not,  therefore 
have  recovered  for  the  breach  of  warran^,  nor  can  be 
make  it  a  defence  to  this  action.  [^Parke  J.  As  tfiere 
was  a  breach  of  contract,  he  would  have  been  entitled 
to  nominal  damages,  though  it  happened  that  by  subset 
quent  circumstances  he  did  not  sustain  the  damage  that 
might  naturally,  have  been  expected  from  the  plaintiff's 
de&ult«]  The  attempt  to  return  the  horse  could  not 
avail  the  defendant  as  a  rescinding  of  the  contract.  To 
daim  that  right,  a  purchaser  ought  only  to  have  used 
the  article  so  far  as  was  necessary  to  give  it  a  fair  trial* 
Okell  V.  Smith  {d).  In  Parker  v.  Palmer  (e)  it  was  held^ 
that  the  vendee,  having  put  the  commodity  up  for  sale 
(though  he  bought  it  in  again),  could  not,  after  assuming 
such  dominion  over  the  goods,  return  them  to  the  ven- 
dor on  the  ground  that  they  did  not  answer  to  the 
samples.  Here  the  defendant  actually  parted  with  the 
horse.  If  a  contract  is  to  be  rescinded,  all  parties  must 
be  placed  in  statu  quo.  Hunt  v.  Silk{g).  It  is  in)* 
possible  here  to  say  that  the  plaintiff  was  restored  to 
that  situaUon.  The  horse  had  passed  through  several 
hands,  in  which  various  liabilities  may  have  attached  to 
it  by  bankruptcy  or  other  means,  which  would  affc^ct 
the  title  of  a  party  into  whose  possession  it  afterwards 
came.  It  is  too  late  for  the  defendant  to  reyertto  l|is 
right  against  the  plaintiff  under  the  original  contnipt : 
he  is  now  possessed  of  the  horse  by  a  new  purcba^ 

(a)  1  7.  R,  185.  (k)  1  if.  ^.  17. 

(c)  7  £oii,  974.  (d)  1  Siark.  N.  P.  C.  107. 

(e)  4B.iJ,  387.  (g)  5  Emtt,  449. 
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1831^  from  a  difierent  party,   and   he  cannot  avail  himself 

"T  of  that  possession  to  rescind  the  former  bargain. 

^goinMt  Cur*  adv.  vuU. 


BLAr. 


In  the  present  term  Lord  Tenterden  C.J.  delivered 
the  judgment  of  the  Court :  — 

We  have  taken  time  to  consider  of  this  case,  and  are 
now  of  opinion  that  the  rule  ought  to  be  made  absolute 
for  a  new  trial,  unless  the  parties  can  agree  to  enter  a 
verdict  for  the  plaintiff*  for  a  sum  less  than  the  i^l^ 
amount. 

The  facts  of  the  case  were  these  i  —  The  plaintiff,  on 
the  2d  of  February^  sold  the  horse  to  the  defendant  for 
43/.,  with  a  warranty  of  soundness.  The  defendant  took 
the  horse,  and  on  the  same  day  sold  it  to  Bailey  for 
45/.  Bailey^  on  the  following  day,  parted  with  it  in  ex- 
change  to  Osborne  s  and  Osborne^  in  two  or  three  days 
afterwards,  sold  it  to  the  defendant  for  SO/.  No  war- 
ranty appeared  to  have  been  given  on  any  of  the  three 
last  sales.  The  horse  was,  in  fact,  unsound  at  the  time 
of  the  first  sale ;  and  on  the  9th  of  February  the  defend- 
ant offered  to  return  it  to  the  plaintiff,  who  refosed  to 
accept  it.  The  question  for  consideration  is,  whether 
the  defendant,  under  these  circumstances,  had  a  right  to 
return  the  horse,  and  thereby  exonerate  himself  from  the 
payment  of  the  whole  price  ? 

It  is  not  necessary  to  decide,  whether  in  any  case  the 
purchaser  of  a  specific  chattel^  who,  having  had  an  ap- 
portunity  of  exercising  his  judgment  upon  it,  has  bought 
it,  with  a  warranty  that  it  is  of  any  particular  quality  or 
description,  and  actually  accepted  and  received  it  into  his 
possession,  can  afterwards,  upon  discovering  that  the 
warranty  has  not  been  complied  with,  of  his  own  will 

only. 


}^r» 


IN  THE  First  Year  of  WILLIAM  IV.  461 

only,  without  the  concurrence  of  the  other  contracting        1831* 
partVi  return  the  chattel  to  the  vendor,  and  exonerate 

\  .  SrasR 

himself  from  the  payment  of  the  price,  on  the  ground  mgamu 
that  he  has  never  received  that  article  which  he  stipu- 
lated to  purchase.  There  is,  indeed,  authority  for  that 
position.  Lord  EldoHf  in  the  case  of  Ctdriis  v.  Han^ 
fU9(a},  is  reported  to  have  said,  that  *^  he  took  it  to  be 
dear  law,  that  if  a  person  purchases  a  horse  which  is 
warranted  sound,  and  it  afterwards  turns  out  that  the 
horse  was  unsound  at  the  time  of  the  warranty,  the  buyer 
might,  if  he  pleased,  keep  the  horse  and  bring  an  action 
on  the  warranty,  in  which  he  would  have  a  right  to 
recover  the  difference  between  the  value  of  a  sound 
horse  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty ;  or  he  might  rehim  the  horse  and  bring 
an  action  to  recooer  thejull  money  paid;  but  in  the  latter 
case,  the  seller  had  a  right  to  expect  that  the  horse 
should  be  returned  in  the  same  state  he  was  when  sold, 
and  not  by  any  means  diminished  in  value ; "  and  he 
proceeds  to  say,  that  if  it  were  in  a  worse  state  than 
it  would  have  been  if  returned  immediately  after  the 
discovery,  the  purchaser  would  have  no  defence  to  an 
action  for  the  price  of  the  article.  It  is  to  be  implied 
that  he  would  have  a  defence  in  case  it  were  returned  in 
the  same  state,  and  in  a  reasonable  time  after  the  disco- 
very. This  dictum  has  been  adopted  in  Mr.  Starku^a 
excellent  work  on  the  Law  ofEvidence^  part  iv.  p.  $45. ; 
and  it  is  there  said  that  a  vendee  may,  in  such  a  case, 
rescind  the  contract  altogether  by  returning  the  article, 
and  refuse  to  pay  the  price,  or  recover  it  back  if  paid. 
It  is,  however,  extremely  difficult,  indeed  impossible,  to 

reconcile 
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lBdi«        reconcile  this  doctrine  with  those  cases  in  which  it  has 
'  been  held,  that  wb^re  the  property  in  the  specific  chattel 

miMmt  has  passed  to  the  vendee,  and  the  price  has  been  paid,  he 
has  no  right)  upon  the  breach  of  the  warranty,  to  return 
the  article  and  revest  the  property  in  the  vendor,  and 
recover  the  price  as  money  paid  on  a  consideration 
which  has  &iled,  but  must  sue  upon  the  warranty,  unless 
there  has  been  a  condition  in  the  contract  authorizing 
the  return,  or  the  vendor  has  received  back  the  chattel, 
and  has  thereby  consented  to  rescind  the  contract,  or 
has  been  guilty  of  a  fraud,  which  destroys  the  contract 
altogether.  Weston  v.  Dawnes  (a),  Tcnoers  v.  Barrett  (ft), 
Payne  v.  Whale  (c),  Power  v.  Wells  {d)j  and  Emanuel  v. 
Dane{e\  where  the  same  doctrine  was  applied  to  an 
exchange  with  a  warranty,  as  to  a  sale,  and  the  vendee 
held  not  to  be  entitled  to  sue  in  trover  for  the  chattel 
delivered,  by  way  of  barter,  for  another  rec^ved.  If 
these  cases  are  rightly  decided,  and  we  think  they  are^ 
and  they  certainly  have  been  always  acted  upon,  it  is 
clear  that  the  purchaser  cannot  by  bis  own  act  alone, 
unless  in  the  excepted  cases  above  mentioned,  revest  the 
property  in  the  seller,  and  recover  the  price  when  paid, 
on  the  ground  of  the  total  failure  of  consideration ;  and 
it  seems  to  follow  that  he  cannot,  by  the  same  means, 
protect  himself  from  the  payment  of  the  price  on  the 
same  ground.  On  the  other  hand,  the  cases  have 
established,  that  the  breach  of  the  warranty  may  be 
given  in  evidence  in  mitigation  of  damages,  on  the  prin- 
ciple^ as  it  should  seem,  of  avoiding  circuity  of  action, 
Cormack  v.  Gillis  (g),  King  v.  Boston  {h) ;  and  there  is 

(a)  1  Doug.  25.  (b)  1  7.  R.  135, 

(e)  7  East,  274.  {d)  Doug.  94,  n. 

(e)  5  C<imp6.  299.  {g)  Cited  7  Easi,  48a 
(A)  T  £atl,4Bl.  n. 

no 
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wa  bavdship  ia  such  a  defence  being  allowed^  as  the        1831. 
plaintiff  ought  to  be  prepared  to  prove  a  compliance 
with  bis  warranty,  which  is  part  of  the  consideration  for        ^»imi 
the  specific  price  agreed  by  the  defendant  to  be  paid* 

It  is  to  be  observed,  that  although  the  vendee  of  a 
specific  chattel,  delivered  with  a  warranty,  may  not  have 
a  right  to  return  it,  the  same  reason  does  not  apply  to 
cases  of  executory  contracts,  where  an  article,  for  instance, 
is  ordered  from  a  manufiicturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose, 
and  the  article  sent  as  such  is  never  completely  ac- 
cepted by  the  party  ordering  it.  In  this  and  similar 
cases  the  latter  may  retnm  it  as  soon  as  he  discover  the 
defect,  provided  he  has  done  nothing  more  in  the  mean 
time  than  was  necessary  to  give  it  a  fair  trial,  Okell  v. 
Smith  (ja) ;  nor  would  the  purchaser  of  a  commodity,  to 
be  afterwards  delivered  according  to  sample,  be  bound 
to  receive  the  bulk,  which  may  not  agree  with  it ;  nor 
after  having  received  what  was  tendered  and  delivered 
as  being  in  accordance  with  the  sample,  will  he  be  pre* 
duded  by  the  simple  receipt  from  returning  the  article 
within  a  reasonable  time  for  the  purpose  of  examination 
and  comparison.  The  observations  above  stated  are 
intended  to  apply  to  the  purchase  of  a  certain  specific 
chattel^  accepted  and  received  by  the  vendee^  and  the 
property  in  which  is  completely  and  entirely  vested 
in  him. 

But  whatever  may  be  the  right  of  the  purchaser  to 
return  such  a  warranted  article  in  an  ordinary  case, 
there  is  no  authority  to  shew  that  he  may  return  it  where 

(a)  1  Siark.  N.  P.  C  107. 

the 
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ISSU  the  purchaser  has  done  more  than  was  oonsistent  with 
the  purpose  of  trial;  where  he  has  exercised  the  dooii- 
nion  of  an  owner  over  it»  by  selling  and  parting  with  the 
property  to  another,  and  where  he  has  derived  a  pecu- 
niary benefit  from  it.  These  circumstances  concur  in 
the  present  case;  and  even  supposing  it  might  have 
been  competent  for  the  defendant  to  return  this  horse, 
after  having  accepted  it,  and  taken  it  into  his  possession, 
if  he  had  never  parted  with  it  to  another,  it  appears  to 
us  that  he  cannot  do  so  after  the  re-sale  at  a  profit. 

These  are  acts  of  ownership  wholly  inconsistent  with 
the  purpose  of  trial,  and  which  are  conclusive  against 
the  defendant,  that  the  particular  chattel  was  his  own; 
and  it  may  be  added,  that  the  parties  cannot  be  placed 
in  the  same  situation  by  the  return  of  it,  as  if  the  con- 
tract had  not  been  made,  for  the  defendant  has  derived 
an  intermediate  benefit  in  consequence  of  the  bargain, 
which  he  would  still  retain.  But  he  is  entitled  to  reduce 
the  damages,  as  he  has  a  right  of  action  against  the 
plaintiff  for  the  breach  of  warranty.  The  damages  to 
be  recovered  in  the  present  action  have  not  been  pro- 
perly ascertained  by  the  jury,  and  there  must  be  a  new 
trial,  unless  the  parties  can  agree  to  reduce  the  sum  for 
which  the  verdict  is  to  be  entered ;  and  if  they  do  agree^ 
tlie  verdict  is  to  be  entered  for  that  sum. 

Rule  absolute  on  the  above  terms. 


% 
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I  I  - 

Sir  James   Shaw,    B^ronet^  Chamberlaio  pf,    Z^'^^' 

X^ONDON,  against  Pope.  . 

AN  action  or  debt  was  commenced  against  the  defend-  ^«  ^""?**" 
°  council  of  the 

ant  in  the  lord  Vnayor's  court  of  the  city  of  Xowirfon,  city  of  iondon 

,         .  ^       ,      have  by  custom 

for  penalties  incurred  by  workmg  a  cart  for  hire  m  a  right  to  make 
the  city,  without  licence  from  the  president  and  govern  regulating  carts 
nors  of  Chrisfs  Hospital,  The  defendant  su^  out  a-  the^ity  for  hire, 
habeas  corpus  in  tbw  court,  and  the  lord  mayor,  akier-  number  jl' 
men,  and  sheriffi  havinar  made  th^ir  return,  a  rule  niiA'  <*»5>°«  ^^ 

'  o  '  and  regulatiiig 

was  obtained  for  a  procedendo.  the  manner  In 

*  which  they  •hall 

The  return  stated  that  the  lord  mayor,  aldermen,  and  be  licensed.  A 

by-law  was 

sheriffs  of  London^  in  common  council  assembled,  had,,  made  in  com- 
mon council, 

from  time  immemorial,  had  the  goTernment  and  regit*}  that  4*20  of  such 
lation  of  all  cars  and  carts  working  for  hire  within  the  more,  should, 
city,  and  been  accustomed  to  make  and  pass,  and  of  J^^  ^v^on  ^ 
right  ought  to  have  toade  and  passed,  and  still  of  right ^^^^^''^Z'**- 
ought,  &c.y  acts  and  ordinances  for  the  better  ordering  lowed  or  li- 
and  reffulaliniE  of  such  cars  and  carts  worked  for  hire  for  hire  within 

**  ^*  the  city: 

within  tiie  city^  and  for  limiting  and  restraining  the      Held,  Uiat 
number  of  cars  and  carts  to  be  allowed  to  be  worked  for.  was  supported 
hire  within  tlie  same  city,  and  for  licensing  the  same,  and  .nd  ^iu^he°° ' 
regulating  the  manner  in  which  such  cars  and  carts     "J^^^/^^f 
should  be  licensed  and  made  known.     The  return  then  *?""?*  "^ 

nghtly  and  ex 

stated,  in  the  usual  manner,  the  custom  (ratified  by  char-  necessitate  de- 

,  legated  by  the 

ter)  for  the  lord  mayor  and  aldermen,  with  consent  of  the  common  coun. 

cfl  to  a  smaller 

commonalty  in  common  council,  to  make  ordinances  for  body.  And  (on 
remedying  hard  or  defective  customs,  or  matters  newly  procedendo, 

|.,  .^  J  ,  -t    c  u'L  after  return  toa 

arismg  which  required  amendment,  and  for  which  no  habeas  corpus, 

obtained  by 
a  fMity  sued  on  the  by -law)  this  Court  refused  to  inquire  whether  or  not  the  number  of 
490  was  reasonable. 

Vol.  II.  H  h  'remedy 
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'     18SL        remedy  had  been  provided ;  such  ordinances  being  rea- 
sonable,  not  prejudicial  to  the  king  or  his  people,  nor 

Shaw  / 

bui  repugnant  to  the  laws  or  statutes  of  England.  The 
return  then  set  out  an  ordinance  of  common  council  of 
the  11th  of  Mmf  1829,  reciting  and  repealing  certain 
parts  of  a  former  ordinance  made  in  1681,  entitled 
'^  An  Act  for  the  government  of  cars,  carts,  carrooms, 
carters  and  carmen,  and  for  the  prevention  of  fraud 
in  the  buying  and  selling  of  coals."  By  one  of  the 
repealed  clauses  of  this  last-mentioned  ordinance,  it 
was  enacted,  that  the  number  of  420  cars,  and  no 
more,  should,  by  the  president  and  governors  of  Chrisfs 
Hosjntalj  be  allowed  or  licensed  to  work  for  hire  within 
the  city  of  Ix)ndon  or  the  liberties  thereof;  that  each 
of  them  should  be  made  known  by  having  the  city  arms 
upon  the  shaft,  and  a  piece  of  brass  with  the  number 
upon  it ;  and  that  if  any  person  should  presume  to  work 
any  car  or  cart  within  the  said  city  or  liberties  for  hire, 
by  himself  or  servants,  not  being  duly  licensed  or  allowed 
as  aforesaid,  such  person  so  offending  should  forfeit 
lSs.4fd.j  to  be  recovered  as  was  after  mentioned.  By 
another  clause  (also  repealed),  it  was  enacted,  that  no  cars, 
&a  should  be  kept  or  worked  by  any  wharfingers,  wood- 
mongers,  or  other  retailers  of  fuel,  but  such  cars,  &c.  as 
were  part  of  the  420  to  be  licensed  as  before-mentioned, 
under  the  same  penalty  of  1S5.  4(/.  The  new  ordinance 
re-enacted  these  clauses  without  any  material  alteration, 
except  that  the  penalties  were  raised  to  5L  The  return 
further  stated  that  the  defendant  was  taken  and  detained 
by  virtue  of  a  bill  original  prosecuted  against  him  in 
the  lord  mayor's  court  on  the  last^mentioned  act  of 
common  council,  in  a  plea  of  debt  upon  demand,  of  20/., 
whkh  was  still  depending. 

Sir 
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Sir  James  Scarlett  and  Crmder  now  shewed  cause  1831. 
tffkist  the  rule  for  a  procedendo.  The  return  is  ob-  "T  ^ 
jectionable  on  two  grounds.  First,  that  part  of  the  by«  a^ 
law  which  relates  to  the  licensing  by  the  president  and 
governors  of  Christ^s  Hospital  is  not  supported  by  the 
custom.  The  return  sets  out  a  custom  for  the  common 
council  to  pass  enactments  for  the  ordering  of  cars  and 
carts  worked  for  hire  within  the  city,  limiting  their 
number,  licensing  them,  and  regulating  the  manner  in 
which  they  shall  be  licensed  and  made  known*  Now 
licensing  implies  a  power  of  selection ;  a  discretion  to  be 
exercised ;  and  if  the  discretionary  regulating  power  ia 
Tested  by  custom  in  the  common  council,  they  are  not 
authorized  to  delegate  it  to  the  president  and  governors 
of  Christ's  HospitaL  Secondly,  the  by-law  is  unreason- 
able in  limiting  the  number  of  carts  and  cars  to  be  em- 
ployed in  the  city  of  London  to  420.  If  that  was  a 
proper  number  in  1681,  it  cannot  be  so  now  that  the 
trade  of  the  city  is  so  gready  increased.  The  limitation 
operates  as  a  restraint  on  all  trades :  the  common  council 
have  a  right,  and  ought,  to  amend  a  by-law  when  it 
grows  prejudicial  to  the  people ;  and  if  they  fail  to  do  so 
the  law  becomes  liable  to  be  disputed. 

Erie  contra.  Supposing  the  by-law  did  operate  in 
restraint  of  trade,  it  may  be  good  if  supported  by  a  cus- 
tom ;  this  was  admitted  in  Clark  v.  Denion  (a).  In  the 
present  case  the  custom  fully  bears  out  the  by-law. 
An  ordinance  limiting  the  number  of  carts  plying  for 
hire  in  Ijondon  to  420  was  held  good  in  Player  v.  Jen^ 
kins  {b) ;  and  in  Player  v.  Verc  (c),  a  by-law  similar  in 

(a)  1  B.  ^Ad.  92.         (6)  Sid.  284.         (c)  Sir  7.  Raym.  2SS.334* 

H  h  2  part 
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1831.  part  to  the  present  (limiting  the  number  of  carts  to  420, 
"^"^  and  giving  tlie  control  over  them  to  the  president  and 
agotiMf  governors  of  Christ's  Hospital)  was  held  good  as  to  that 
part.  The  power  of  limiting  the  number  is  incidentally 
recognized  in  Kete  v.  Michell  (a),  and  that  of  licensing 
in  the  statute  80  G.  2.  c.  22.  s.  3.  The  right  of  dele- 
gating this  latter  authority  is  expressly  within  the  custom 
to  make  ordinances  for  regulating  the  manner  in  which 
cars,  &c.  shall  be  licensed.  The  licensing  by  deputy 
was  objected  to  in  Player  v.  Vere  {b) ;  and  the  answer  was 
returned  which  may  be  given  here,  that  "  the  exercise 
of  power  in  all  great  bodies  ought  to  be  delegated,  and 
it  is  impossible  otherwise  to  have  it  executed.^'  The 
remaining  argument  against  this  rule  was  as  to  the 
reasonableness  of  the  number.  (Here  he  was  stopped 
by  the  Court) 

Lord  Tenterden  C.  J.  That  is  an  inquiry  we  can- 
not go  into.  I  think  the  authorities  cited  are  quite 
satisfactory,  and  that  the  custom  is  good,  and  the  by^ 
law  well  supported  by  it.  The  mayor,  aldermen,  and 
commons  of  the  city,  in  common  council  assembled,  have, 
by  the  custom,  power  to  make  ordinances  for  the  regu- 
lation of  cars  and  carts  working  for  hire  in  the  city,  for 
limiting  their  number,  and  for  licensing  the  same,  and 
regulating  the  manner  in  which  they  shall  be  licensed. 
It  is  impossible  that  this  discretionary  power  of  licensing 

(a)  2  Roll.  Bep.  41 7.  The  declaration  was  for  not  malung  good  a  horse 
and  caroone  ;  and  after  verdict  there  was  <*  elception,  que  null  tiel  chose 
come  caroone;  sur  ceo  le  court  demand  quel  chose  ceo  fuit,  et  fuit 
respond  que  fuit  un  cart  signed  ove  le  citty  armes,  licensed  destre  use  in 
Londoiit  et  fueront  un  certaine  number  de  euz  pur  preventer  le  multitude 
de  euz  in  le  citty,  et  ceo  per  le  order  de  le  councell,  vis.  400.  per  que  non 
allocatur." 

(6)  iStir  T.  Baym*  S88.  524* 

should 
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should  be  exercised  by  the  corporate  body  at  large;        18S1. 
they  must,  ex  necessitate,  authorize  some  one  to  act  for        Z 

SflAW 

them.     Why  they  have  selected  the  president  and  go-       agamMt 
vernors  of  Christ's  Hospital  we  do  not  know ;  but  it  is 
to  be   supposed  there  are  good  reasons  Tor  so  doing. 
The  rule  for  a  procedendo  must  be  absolute. 

LiTTLEDALE,  Parke,  and  Taunton  Js.  concurred. 

Rule  absolute. 


Reynal,  Gent.,  one,  &c.  against  Smith,  Gent.,  Thurtday^ 

a  May  S6th. 

one,  &c. 

A  SSUMPSIT  for  business   done  as  an   attorney;  The  clause  of 
plea,  the  general  issue.     At  the  trial  before  Lord  ,.  i./requiriog 
Tenterden  C.  J.,  at  the  sittings  in  London  after  Easter  ^2?™*  a'bUl 
term  1831,  it  appeared  that  the  plaintiff  was  an  attorney  ^f^,**ch*"'in 
of  the  Court  of  King's  Bench,  and  in  the  lord  mayor's  <^«"  '^'^  *"y 

®  '  •'  of  the  **  fees  or 

court ;   and  that  he  was   employed  by  the  defendant,  charges"  in 

the  act  men- 

also  an  attorney,  to  defend  a  cause  for  him  in  the  latter  tioned,  is  con- 

fined  to  busU 

court.     The  present  action  was  brought  to  recover  the  ness  done  in 
amount  of  the  plaintiff's  charges  on  that  occasion.    The  ^ouru  of  re- 
plaintiff  had  not,  before   commencing   the  action,  de-  ^^^, 
livered  a  bill,  subscribed  with  his  name,  to  the  defend- 
ant ;  and  it  was  submitted  that,  on  this  account,  he  was 
precluded  from  recovering  by  the  statute  Sjac.  1.  c.  7. 
5.  l.(a),  which,  it  was  said,  applied  to  accounts  between 

attorneys, 

(a)  The  section  is  as  follows :  —  "  For  that  through  the  abuse  of  sundry 
attorneys  and  solicitors  by  charging  their  clients  with  eicessive  fees,  and 
other  unnecessary  demands,  such  as  were  not,  ne  ought  by  them  to  hare 
been  employed  or  demanded,  whereby  the  subjects  grow  to  be  overmuch 
burtbened,  and  the  practice  of  the  just  and  honest  scrjeant  and  counsellor 

Hh  S  •» 
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I  SSI.       MomejSj  though  the  ^ubsequ^ent  act,  2  G.  2.  c.  23.,  did 

j^^         not;  the  sot  of  12  G.2.  a,  15.  5*  6.  having  Uken  them 

^mu       ^iift  of  the  operation  of  the  latter  sutute,  but  not  of  the 

femier;  and  Heming  v.  Wilson  {a)  was  cited.     Lord 

Tenterd^n  directed  a  verdict  for  the  plaintiff,  but  gave 

leave  to  move  to  enter  a  noosait. 

FollM  now  moved  accordingly.  (He  was  directed 
by  the  Court  to  apply  himself  to  the  question  whether 
that  ckuse  of  3  Jac»  1.  c.  7.  ^.  1.  which  requires  attorneys 
to  give  a  true  bill  to  their  clients  before  proceeding  to 
charge  them  with  any  fees,&c.  were  applicable  to  demands 
for  business  done  in  inferior  courts.)  The  clause  is  ap- 
plicable. It  is  true,  that  in  Bric/noood  v.  Fanshaw  {b)  it 
was  held,  that  an  attorney  suing  for  fees  disbursed,  and 

-  "I  -  r ^-        I'll  '  "  !■■■        !■  ■         III  111         ii         11  .-.- 

•t  law  greatly  tlandered ;  and  for  that  to  work  the  private  gain  of  such  attor- 
neys and  solicitors,  the  client  is  oftentimes  extraordinarily  delayed ;  be  it 
enacted,  &c  that  no  attorney,  solicitor,  or  servant  to  any,  shall  be  allowed 
from  \m  client  or  master,  of  or  for  any  fee  given  to  any  Serjeant  or  counsellor 
at  la«r,  or  of  or  for  any  sum  or  sums  of  mooi^  given  for  copies  to  any  derk  or 
clerks  or  officers  in  any  court  or  courts  of  record  at  WeUmifuter,  unless  he 
have  a  ticket  subscribed  with  the  hand  and  name  of  the  same  Serjeant  or 
counsellor  clerk  or  clerks,  or  officers  aforesaid,  testifying  bow  much  he  hath 
received  for  his  fee,  or  given  or  paid  for  copies,  and  at  what  time,  and  how 
often;  and  that  all  attorneys  and  solicitors  shall  give  a  true  bill  unto  their 
masters  or  clients,  or  their  assigns,  of  all  other  charges  concerning  the  soits 
which  they  have  for  them,  subscribed  with  his  own  hand  and  name^  before 
such  time  as  they  or  any  of  them  shall  charge  their  clients  with  any  the  same 
fees  or  charges ;  and  that  if  the  attorney  or  solicitor  do  or  shall  willingly 
delay  bis  elients*  suits  to  wotk  bis  own  gain,  or  demand  by  his  bill  any 
other  sums  of  money,  or  allowance  upon  his  account  of  any  money  which 
he  hath  not  laid  out  or  disbursed,  that  in  every  such  case  the  party 
grieved  shall  have  his  action  against  ruch  attorney  or  solicitor,  and  recover 
tbecein  costs  and  treble  damages,  and  the  said  attorney  and  solidtor  shall 
be  discharged  from  thenceforth  from  being  an  attorney  or  solicitor  any 
more.'*  Sect.  2.  regulates  the  admission  and  practice  of  attorneys  in 
"  the  kiag*s  courts  uf  record  aforesaid.'* 

(a)  I  3f.  ^  AT.  529.  (6)  Cartk.  147. 

failing 
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failing  to  produce  tickets  under  the  hands  of  the  counsel  16S1. 
who  received  the  fees,  was  not  therefore  debarred  by  the  -— — 
statute  %Jac.  1.  r.  7.  $•  1«  from  recovering,  because  the        fffomii 

Smm. 

business  was  done  in  an  inferior  court,  and  the  statute^ 
as  it  was  said,  did  not  extend  to  such  courts.  But 
the  clause  on  which  that  decision  turned,  though  in  the 
same  section  with  the  enactment  now  in  question,  is 
totally  distinct  from  it.  This  enactment  must  be  taken 
by  itself;  and  when  so  considered,  it  can  receive  no 
other  construction  than  the  subsequent  provision  on  the 
same  subject  in  2  G.2.  c.^S.  5. 23.  Now  the  clause  in 
that  act  which  relates  to  the  delivery  and  taxing  of  bills, 
though  at  first  it  was  considered  by  this  Courts  in  Ex 
parte  Williams  (a),  as  not  extending  to  business  in  the 
inferior  courts,  was  afterwards  held  applicable  to  such 
business  on  a  reconsideration  of  the  same  case  (6),  and 
subsequently  in  Clarke  v.  Donaoan  (c),  and  the  same  con- 
struction has  ever  since  prevailed ;  as,  for  instance,  in 
Smitii  v.  Wattleworth  {d\  where  the  business  was  trans* 
acted  in  the  insolvent  court.  Tliese  cases,  upon  2  O.  S. 
c.  23.  ^.  23.  are  also  authorities  for  holding,  that,  by  the 
second  enactment  of  Sjac.  1.  c.  ?•  f*  1.,  the  plaintiff 
ought  to  have  delivered  a  bill  before  commencing  this 
action,  although  it  was  for  business  done  in  the  lord 
mayor's  court. 

Lord  TfiNTERDEN  C.  J.  I  am  of  opinion  that  the 
statute  3  Jac,  1.  c.  7.  5. 1.  does  not  apply  to  business 
done  in  the  lord  mayor's  court  by  an  attorney  there, 
who  happens  also  to  be  an  attorney  of  a  superior  court, 
but  that  the  whole  secticm  refers  to  business  done  in 

(a)  4  T.  n.  1S4.  (0  4  7.  it.  496. 

(c)  5T,R.  694.  {d)  AB.iC.  364. 

Hh  4  the 


Smith. 
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1881.       the  superior  courts.     The  first  part  of  it  is  expressly 
confined  to  matters  transacted  there,   and   I  can  see 

RXTKAL 

agninu  nothing  in  the  subsequent  clause  that  carries  it  further: 
the  parties  on  each  side,  the  attorneys  and  solicitors, 
and  the  masters  or  clients,  are  described  in  the  same 
manner,  and  the  words  ^*  all  other  charges  concern- 
ing the  suits  which  they  have  for  them,"  seem  evi- 
dently to  refer  to  such  suits  as  are  contemplated  in 
the  previous  part  of  the  section,  and  in  which  the  fees 
are  to  be  paid  and  copies  taken,  as  there  mentioned. 
And  the  second  and  only  other  section  of  the  act  relates 
entirely  to  the  admission  and  practice  of  attorneys  in 
the  king's  courts  of  record  at  Westminster.  I  therefore 
think  that  the  whole  of  the  first  section  is  confined  to 
attorneys  of  those  courts,  and  to  business  there  transacted 
by  them  • 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  tliink 
the  second  clause  of  the  first  section,  requiring  attorneys 
to  give  their  clients  a  true  bill  **  of  all  other  charges 
concerning  the  suits  which  they  have  for  them,"  relates, 
not  to  suits  in  different  courts,  but  to  charges  (as,  for 
instance,  in  respect  of  the  attorney's  own  trouble,)  for 
which  it  is  not  competent  to  him  to  obtain  tickets,  as 
for  the  fees  or  copies  mentioned  in  the  preceding  clause. 
It  is  true,  that,  in  this  second  part  of  the  section,  courts 
of  record  are  not  again  mentioned,  but  I  do  not  think 
that  was  necessary.  The  preceding  and  subsequent 
parts  of  the  act  expressly  refer  to  them,  and  I  think, 
therefore,  it  is  clear  that  the  whole  was  framed  with  a 
view  to  business  done  in  them,  and  not  in  inferior  courts. 

Parke  J.  and  Taunton  J.  concurred. 

Rule  refused. 
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1831. 


Doe  dem.  John  Rogers  and   Mary  Rogers,  r/mr«fay. 

May  26th« 

his  Wife,  against  John  Cadwallader, 


^PHIS  was  an  ejectment  to  recover  land  in  the  county  In  ejectment 

JL  bj  a  txiortgageey 

of  Salop,     The    demise    was    laid   on    the  1st  of  the  mere  fact 

of  hit  hnYini^ 

Jidy  1830.      At   the   trial    before  Patteson  J.,   at  the  raceived  inte- 

Spring  assizes  for  the  county  of  Salop  1831,  it  appeared  mortgage  down 

that  Mary  Rogers^   before  her  intermarriage  with  John  ^^  the^day  of 

Rogers,   the  other  lessor  of  the  plaintiff,  became  the  |£ed^]ji^o„ 

mortfi^agee  of  the  premises  in  question  by  virtue  of  a  ^°** "®' 

o  o  '^  ^  ^  amount  to  a 

deed  bearinff  date  the  7th  of  May  1828,  and  that  the  recognition  by 

^  .  him  that  the 

interest  was  payable  on  the  25th  of  December  in  every  mortgagor  or 

his  tenant  waa 

year.     On  the  part  of  the  defendant  (who  was  tenant  in  lawful  poa- 

I  %.  It  i^i/«  session  of  the 

to  the  mortgagor)  it  was  proved,  that  on  the  15th  of  premises  till  the 
January  1831,  John  Rogers  had  admitted  that  he  and  H"* '•»'«» "»«»» 


interest 

his   wife   had   been   paid    all    the   interest   up    to   the  P*>d,andcon- 

'^  •  sequently  is  no 

25th  of  December  1830.     It  was  therefore  contended  df^fncetothe 

ejectment. 

on  the  part  of  the  defendant  that  the  action  was  not 
maintainable,  because  it  was  not  competent  to  a  mort- 
gagee to  treat  the  mortgagor  or  his  tenants  as  tres- 
passers at  any  time  during  which  their  lawful  possession 
had  been  recognized,  and  that  the  mortgagee  having 
received  the  interest  on  the  mortgage  money  to  the  25th 
of  December  1830,  had  thereby  acknowledged  that,  to 
that  time  the  defendant,  the  tenant  of  the  mortgagor, 
was  in  lawful  possession  of  the  premises,  and  Doe  dem» 
Whittaker  v.  Hales  (a),  decided  in  the  Common  Pleas  in 

(a)  7  2?iuf.S22. 

Hilary 


474  CASES  IN  TRINITY  TERM 

1331.       Hilary  term  1831,  (but  not  then  in  print,)  was  cited  as 
""""       an  authority  to  shew  that  the  receipt  of  interest  was  a 

DoK  dem. 

RoGBRs  recognition  by  the  mortgagee,  that  the  mortgagor  or  his 
Cadwalladek.  tenant  was  in  lawful  possession  of  the  premises,  and 
therefore  an  answer  to  the  ejectment  The  learned 
Judge,  on  the  authority  of  that  case,  nonsuited  the 
plaintifi^  but  reserved  liberty  to  him  to  move  to  enter 
a  verdict  in  his  favour. 

Talfourdy  in  Easter  term,  moved  for  a  rule  nisi  pur- 
suant to  the  leave  given,  on  the  ground  that  the  payment 
of  interest  had  no  effect  on  the  legal  title  to  the  land, 
which  in  ejectment  must  of  necessity  prevail.  The 
mortgagee  had  two  securities  for  his  money,  a  possessory 
title  to  the  land,  and  a  personal  covenant  for  the  pay- 

• 

raent  of  the  principal  and  interest,  and  he  might  en- 
force his  remedies  on  eitlier,  or  both,  subject  to  his 
liability  to  account  in  equity.  Even  payment  of  the 
principal,  unless  a  surrender  of  the  term  could  be  pre- 
sumed, could  be  no  defence  at  law  to  an  ejectment,  and 
much  less  could  the  payment  of  interest  have  this  oper- 
ation. I'he  Court  of  Common  Pleas  has,  in  several 
instances,  shewn  a  disposition  to  relax  the  strict  rules  of 
law  affecting  the  relations  of  mortgagor  and  mortgagee, 
which  has  not  received  the  sanction  of  this  Court.  But 
even  the  case  of  Doe  v.  Hales{a)^  relied  on  at  the  trial,  did 
not  go  so  far  as  was  necessary  to  sustain  the  verdict,  as 
that  was  not  a  mere  case  of  payment  of  interest,  but  of 
the  receipt  of  a  portion  of  rent  after  a  threat  of  distress, 
which  might  possibly  be  held  to  imply  an  assent  to  a 
tenancy. 

(fl)  7  Bing.  522. 

Russell 
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Russell  Serjt.  now  shewed  cause.  The  defeodant  was  188L 
not  a  tre^Hisser  on  the  1st  of  July  1830.  The  interest 
due  at  Christmas  1830  had  then  been  paid.  This  state  Boosm 
of  fiicts,  admitted  by  the  mortgagee  in  January  1831^  CUwallaobb* 
was  a  recognition  by  him  of  a  hiwful  and  authorized 
possession  by  the  mortgagor,  and  those  who  r^resented 
bim,  in  the  preceding  July,  it  is  undoubtedly  trut^ 
that  a  mortgagee  may  maintain  ^ectoient  agaiiusC  the 
mortgagor  without  a  notice  to  quit  or  a  demand  of 
possession,  Doe  v.  Maisey  (a).  Doe  v.  Giles  {b).  But 
in  those  cases  there  was  no  payment  of  interest  or  re« 
cognized  possession.  It  is  unnecessary  to  contend  that 
receipt  of  interest  creates  a  tenancy.  It  is  suffieicQl 
to  say  that  it  sanctions  the  state  of  things  as  between 
the  parties  during  the  time  for  which  the  interest  b 
received.  Suppose  a  mortgagee  to  receive  his  interest 
regularly  for  six  years,  and  then  to  bring  his  eject* 
ment,  laying  the  demise  six  years  baoky  is  the  mort^ 
gagor  to  be  treated  as  a  trespasser  ibr  the  six  yearsf 
and  liable  to  an  action  for  six  years'  mesne  profits  ?  So 
long  as  a  party  is  in  possession  of  the  premises  with  the 
privity  and  consent  of  the  owner,  he  cannot  be  treated 
as  a  trespasser.  Suppose  the  mortgagor  be  allowed  to 
remain  in  possession,  paying  the  interest  as  the  bailUF 
or  agent  of  the  mortgagee  only,  still  he  would  not,  as  a 
person  in  possession  of  a  fiirm  as  the  recognized  bailiff 
or  agent. of  the  owner,  be  liable  to  be  treated  as  a  tres« 
pastier  by  action  of  gectment.  It  cannot  then  be  less 
than  a  permissive  occupation.  The  mortgagee  entitled 
to  possession,  instead  of  taking  it,  chooses  to  receive  the 

(a)  %B.^C.  767.  (6)  5  Bingh,  421. 

interest 
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18S1.       interest  and  permit  the  mortgagor  to  occupy,  and  a  per- 
"  mitted  occupation  will  be  a  defence  to  an  ejectment ;  as 

Doi  dcnk  - 

Rooiu  in  Doe  dem.  Foley  v.  Wilson  (a),  where  an  inclosure  from 
Cadwalladib.  the  waste  was  seen  from  time  to  time  by  the  lord's  stew- 
ard ;  Bight  dem.  Lewis  v.  Beard  lb\  and  Doe  dem.  Newly 
v«  Jackson  (t:),  where  the  party  was  let  into  possession 
pending  a  treaty  for  a  purchase.  The  decision  in  Doe  dem. 
Whitaker  v.  Hales  {d)  proceeded  on  this  principle,  that 
there  could  not  be  a  trespass  where  there  was  a  per- 
mitted and  recognized  occupation.  In  a  note  to  Par^ 
fridge  v.  Bere  {e)  several  cases  are  collected,  tending  to 
shew  that  payment  of  interest  is  evidence  of  an  agreement 
between  mortgagee  and  mortgagor,  that  the  latter  shall 
hold  the  land  as  tenant  at  will. 

.  Lord  Tenterden  C.  J.  I  think  this  case  is  not 
governed  by  that  of  Doe  dem.  Whitaker  v.  Hales  (d). 
There  the  defendant,  in  order  to  shew  that  he  was  not 
a  trespasser  on  the  25th  of  December  1829,  proved  that 
in  April  1830  he  was  in  possession  of  the  premises,  and 
that  an  agent  of  the  lessor  of  the  plaintiff  called  on  him, 
demanded  \)ayment  of  interest  on  a  mortgage  to  the 
lessor  of  the  plaintiff,  and  received  money  eo  nomine  as 
interest}  the  defendant  being  required  to  pay  it  instead 
of  rent  to  the  mortgagor.  Lord  C.  J.  Tindal,  after 
stating  these  facts,  observes,  "  This,  therefore,  was  a 
demand  made  by  the  agent  of  the  mortgagee,  and  with 
full  knowledge  of  all  the  circumstances  of  the  parties, 
namely,  that  the  defendant  was  tenant  to  the  mortgagor, 

(a)  1 1  East»  56.  (b)  13  East,  210. 

Cc)   IJB.ta  448.  (d)   7  Bingh,  322. 

{e)  SB,  4:  A.  605. 

and 
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and  not  to  the  lessor  of  the  plaintiff;  ^nd  if  a  party        18S1. 
employs  an  agent  who  has  full  knowledge  of  circum-        "    ~ 
stances,  it  must  be  presumed  the  principal  has  the  same        Rogers 
knowledge.     So  that  the  lessor  of  the  plaintiff  having  Cadwalladik. 
recognised  and  availed  himself  of  the  possession  of  the 
defendant  so  late  as  April  1830,  cannot  treat  him  as  a 
trespasser  in  1829."     That  case  is  very  distinguishable 
from  the  present.     The  evidence  in  this  case  was  only 
that  the  mortgagee  had  received  interest  on  the  money 
advanced  by  him  for  a  period  covering  the  1st  of  July 
1830,  the  day  of  the  demise  mentioned  in  the  declar- 
ation.   By  so  receiving  the  interest,  he  did  not  recognise 
the  defendant  as  a  person  in  lawful  possession  of  the 
premises,  nor  did  he  avail  himself  of  that  possession  to 
obtain  payment  of  the  interest. 

LiTTLEDALE  J.  I  Cannot  say  that  I  am  prepared  to 
go  to  the  length  which  the  Court  of  Common  Pleas  ap- 
pears to  have  done  in  Doe  v.  Hales  {a).  But  assuming 
that  case  to  have  been  properly  decided,  the  present  is 
very  different,  for  the  reasons  already  stated. 

Parke  J.  The  proof  was,  that  there  had  been  a 
payment  of  interest  in  respect  of  the  original  debt,  but 
that  was  no  recognition  of  the  right  of  the  mortgagor, 
or  his  tenant,  to  hold  possession  of  the  premises.  Do^ 
v.  Hales  only  shews,  that  where  the  mortgagee  recog- 
nises a  party  as  being  in  lawful  possession  of  the  pre- 
mises at  a  given  time,  it  is  not  competent  to  him  to  say 
afterwards  that  at  that  time  he  was  a  trespasser.  Here 
the  lessor  of  the  plaintiff  never  recognised  the  defendant 
as  being  in  lawful  possession. 

(a)  7  ^in^A.  522. 

Taunton 
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lasi*  Tauvtok  J.    The  evidence  is,  that  the  mortga|^e 

"^  had  received  interest  on  die  money  lent  and  advanced  by 

Dm  dsiav  "^  .      "^ 

BooKM       him*    That  is  no  acknowledgment  on  his  part  that  either 
Cai>wa&laj>w.  the  BKH-tgagor  or  his  tenant  were  ia  lawful  possession 

of  the  preouses  mortgaged. 

Rule  absolute. 


jwtfoy,  PiBKC£  Mahonst,  One  ^  the  Public  Officers  of 

'^  *^  the  Provincial  Bank  of  Ireland,  against  Hows 

MusflOK  AsHLiN  andi  Geoi^e  Ashljn. 

A  bill  driwB  IB    A  SSUMPSIT  by  the  plaintiff,  on  behalf  of  the  pro- 

IreUmd  opon  a    J.\, 

penon  in  Eng-  vincial  Bank  of  Ireland^  as  indorsees  of  a  bill  of 

inUnd'bii?,  and  exchange  drawn  upon,  and  alleged  to  have  been  ac- 
^'Lcepted^  cepted  by  the  defendants.  Plea,  the  general  issue.  At 
without  writ,     ^i^g  sittings   before  Easter  term  1830^  at  Westminster, 

ing  on  such  ^  '^  ' 

bill,  notwith-     before  Lord  Tenlerden  C.  J.,  the  plaintiffs  obtained  a 

itanding  the 

stet.  1&2G.4.  verdict,  subject  to   the  opinion  of  this  Court  upon  a 
But  that  sec  special  case,  which  stated  the  following  facts :  — 

tion  (as  well  as  ^ 

9G.  4.  C.24.  The  bill  was  drawn  on  the  2d  of  March  1829,  at 
bills  drawnTn  Limerick,  upon  the  defendants,  who  were  resident  in 
pmoos  Uim.     LoHdofiy  payable  two  months  after  date.     The  drawers 

wrote  to  the  defendants  advising  them  of  the  bill,  and 
received  a  letter  from  them  in  reply,  saying  thatthe  bill 
would  be  honoured  on  appearance.  No  other  accept- 
ance was  given.  The  bill  was  presented  and  disho- 
noured. It  was  contended  at  the  trial  that  the  bill  had 
never  been  accepted  so  as  to  make  the  defendants 
liable,  inasmuch  as  the  statute  1  &  2  G.  4.  c.  78.  5. 2. 
enacts  that  *^  no  acceptance  of  any  inland  bill  of  ex- 
change shall  be  sufficient  to  charge  any  person,  unless 

such 
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such  acceptance  be  in  writing  on  such  bill : "  and  a  sub-  IBS  I. 
sequent  act  (9  G.  4.  c.  24.}  relating  to  bills  of  exchange 
in  Irdandf  contains  a  clause  (s.  8.)  in  nearly  the  same  againa 
words.  For  the  plaintiffs  it  was  answered,  that  the  bill 
in  question,  having  been  drawn  in  Ireland  upon  partiea 
in  this  country,  was  not  an  inland  bill,  and  might  there- 
fore be  accepted  in  the  same  manner  as  such  biUs  were 
before  the  statute. 

FolleU  for  the  plaintiffs.  A  bill  drawn  in  Ireland 
upon  persons  in  England  is  not  an  inland  bill  within  the 
statute  1  &  2  6. 4»  c.  78.  s.  2.,  nor  is  its  character  altered 
in  this  respect  by  the  act  9  G.  4.  c.  24.  s.  8.  The  use 
of  inland  bills  began  in  this  countiy  long  after  that  of 
foreign  ones  (a).  HoU  C.  J.  states,  in  BuUer  v.  Cripps  (5), 
that  actions  upon  such  bills  began  within  his  memory ; 
and  a  precise  definition  of  an  inland  bill  is  furnished  by 
the  statute  9&  10  fT.  S.  c.  17.,  entitled  <<  An  Act  for 
the  better  payment  of  inland  bills  of  exchange,"  which, 
after  reciting  that  inconveniences  have  arisen  by  delays 
of  payment  and  other  neglects  on  inland  bills  of  ex- 
change in  this  kingdom,  enacts  (sect.  1.)  that  every  bill 
of  exchange  *<  drawn  in  or  dated  at  and  ft'om  any 
trading  city  or  town  or  any  other  place  in  the  kingdom 
of  Etiglandf  dominion  of  fValeSt  or  town  of  Berwick" 
upan^Tweedi  of  the  sum  of  five  pounds  sterling  or  up- 
wards, upon  any  person  or  persons  of  or  in  Londouy  or 
any  other  trading  city,  town,  or  any  other  place,"  may 
be  protested  if  not  paid  within  three  days  after  it  be- 
comes due.     And  sect.  3.  makes  provision  for  the  case 

{a)  Probtbly  about  the  year  i645,  when  banking  began  to  be  eiten- 
livcly  carried  on  by  the  goldimiths.  See  MaepkenotCt  AnnaU  of  Cow^ 
wteretf  toLiL  pp.  427.  519. 

(»)  SMotLZO. 

of 


ASHLIW. 
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1831.        of  **  such  inland  bill"  being  lost  before  the  time  of  pay- 
^  ment     The  act  S  &  4  Ann.  c.  9.,  also  "  for  the  better 

Mahonxt 

agahiH  payment  of  inland  bills  of  exchange/'  recites  (sect  4.) 
the  provision  just  referred  to  in  sect.  1.  of  the  statute 
of  William^  and  enacts  that  if  drawees  shall  refuse  to 
accept  such  bills  as  are  there  mentioned,  they  may  be 
protested,  ^^  as  in  case  of  foreign  bills  of  exchange;" 
and  the  following  section  contains  other  enactments  rela- 
tive to  '^  such  inland "  bills.  There  is  no  ground  for 
saying  that  the  legislature,  in  the  act  1  &  2  G.  4.  c.  78., 
uses  the  term  ^^  inland  bills  "  in  any  other  sense  than  that 
given  to  it  in  9  &  1 0  ^.  3.  c.  17.  and  3  &  4  Ann.  c.  9. 
In  practice,  both  Irish  and  Scotch  bills  are  protested  as 
foreign.  Ireland^  though  subject  to  England^  was  a 
distinct  kingdom  till  the  union ;  1  Bla.  Com.  99. ;  and 
with  reference  to  the  present  point  it  must  still  be  so 
considered.  In  Snaith  v.  Mingay{a\  it  was  assumed 
on  both  sides  in  argument,  as  well  as  by  the  Court,  that 
an  Irish  bill  of  exchange  was  not  subject  to  the  stamp- 
act  48  G.  3.  c.  149.  5.  2.,  and  sched.  part  1.,  as  an  inland 
bill.  The  courts  of  Scotland  hold  neither  an  English  bill 
drawn  on  that  country,  nor  a  Scotch  bill  on  England  to 
be  inland.  1  BeWs  Commentaries^  p.  330.  4th  ed.,  and 
Beynolds  v.  Syme  and  Fergusson  v.  Belsh  there  cited 
•  (note  1.)  from  The  Faculty  Collections^  February  4. 1774, 
and  June  17.  1803  (J).  In  the  act  9  G.  4.  c.  24.  for  con- 
solidating and  amending  the  laws  relating  to  bills  and 
notes  in  Ireland^  the  provision  that  no  acceptance  of  any 
inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
person,  unless  it  be  made  on  the  bill,  appears   to  have 

(fl)  1  A/.  4- 5*.  87. 

(6)  See  I4ilne  v.  Graham,  1  B.  cjf  C*  192.,  and  BenU^  v.  Nurtkhouse, 
I  M,  j|-  3/.  66,,  in  which  cases  a  Scotch  promissory  note,  negotiated  in 
this  country,  was  considered  as  foreign. 

been 
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been    introduced    on    the    supposition    that    the    act       1831. 
1  &  2  G.  4.  c.  78.,  did  not  apply  to  Ireland^  and  for  the 
purpose  of  regulating  acceptances  within  that  country.       ai^ahiu, 
It  cannot  affect  the  construction  of  this  statute. 

Campbell  contr^  The  act  1  &  2  G.  4.  c.  78.  s.  2. 
clearly  applies  to  Ireland,  There  is  nothing  in  the 
terms  of  the  enactment  to  restrain  its  application,  and, 
having  been  passed  since  the  union,  it  extends  to  the 
whole  United  Kingdom ;  and  the  provision  in  9  G.  4. 
c.  U,  s.  8.,  merely  repeats  what  was  already  the  general 
law  of  the  realm.  The  reason  for  confining  the  enact- 
ment, that  acceptances  shall  be  written  on  the  bill,  to 
inland  bills,  evidently  was,  that  the  legislature  thought  it 
would  interfere  with  commercial  transactions  too  much 
to  extend  such  a  law  to  bills  between  merchants  of  dif- 
ferent nations  and  living  at  great  distances  from  each 
other,  and  who  consequently  require  the  facility  of 
giving  and  receiving  acceptances  by  other  means  than 
writing  on  the  bill.  This  reason  does  not  apply  to  per- 
sons carrying  on  business  In  the  same  kingdom,  though 
ifi  different  divisions  of  it.  It  could  not  be  said  that  an 
exception  on  such  ground  was  intended  for  bills  be- 
tween parties  living  the  one  just  within  Scotland^  as  at 
KelsOj  and  the  other  at  Berwick ;  and  yet  if  Ireland  was 
in  contemplation,  Scotland  must  have  been  so  too.  In 
Barley  on  Bills^  p.  26.  5th  ed.,  the  following  definition 
is  given :  —  *^  Bills  are  either  inland  or  foreign  :  inland 
when  made  and  payable  within  this  kingdom;  and 
foreign  when  made  or  payable  abroad."  Now^  although 
it  may  be  admitted  that  before  the  union  a  bill  from 
Ireland  was  foreign,  Ireland,  since  that  time,  is  a  part  of 
the  United  Kingdom,  as  Scotland  has  been  of  Great 
I  Britain  since  her  union  with  this  country.     [Parke  J. 

j  VoL.IL  li  The 

I 
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1831.  The  stamp-act,  55  G.  S.  c.  184c  sched.  part  1^  describes 
"■"""  a  fereicn  bill  of  exchange  as  a  "  bill  of  exchange  drawn 
againsi  in  but  payable  out  of  Great  Britain"  The  bill  in  ques- 
tion is  the  converse  of  that]  As  to  the  cases  which  have 
been  cited  from  books  of  Scotch  law,  the  judgments  of 
the  courts  in  that  country,  however  deserving  of  re- 
spects are  perhaps  less  entitled  to  weigh  as  authority  on 
commercial  subjects  than  on  most  others;  and  the. de- 
cisions which  have  been  cited  took  place  before  the  act 
1  &  SS  G.  4.  c.  78.,  and  had  reference  to  a  statute  (12  G.  3« 
Cm  72.}  passed  exclusively  for  Scatlofid* 

Lord  Tenterden  C.  J*  I  am  of  opinion  that  this 
was  not  an  inland  bill  within  the  statute  1  &  2  G.  4.  c.  78. 
It  is  tri;^  that  act  will  apply  to  every  part  of  the  United 
Kingdom,  to  a  bill  drawn  in  Ireland  as  well  as  else- 
where; but  still  that  does  not  determine  the  meaning  of 
**  an  inland  bill "  with  reference  to  the  question  raised 
in  this  case,  namely,  whether  a  bill  drawn  in  Ireland 
upon  persons  residing  in  another  part  of  the  kingdom, 
be  inland  or  foreign  for  the  purposes  of  the  act.  The 
statute  9  &  10  ^.  S.  c.  !?•  distinctly  explabs  what  was 
understood  to  be  an  inland  bill  at  that  time,  and  shews, 
that  by  that  term  was  meant  a  bill  drawn  in  Eng- 
landf  JValeSf  or  Berwick-upon'-Tuxed^  upon  London^  or 
some  other  place  within  those  parts  of  the  realm :  and 
the  term  is  used  in  subsequent  statutes,  apparently  in 
the  same  sense*  It  is  indeed  admitted  that  Irish  and 
Scotch  bills  drawn  upon  England  were  foreign  before  the 
respective  unions  between  the  countries;  and  it  does 
not  follow,  because  Ireland  and  Scotland  were  united 
into  one  kingdom  with  this,  that  the  bills  drawn  there, 
which  before  were  foreign,  became  inland  bills.  I  there- 
fore think  the  judgment  must  be  for  the  plaintiff. 

Little- 
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LiTTLEBALE  J.  I  do  not  think  the  union  between  1831 « 
England  and  Ireland  had  the  e£fect  of  converting  Irish 
bills  drawn  upon  this  country  from  foreign  into  inland.  agmna 
There  is  nothing  in  the  statute  1  &  2  6. 4.  c.  78.  to  shew 
that  any  change  is  there  intended  in  the  meaning  of  the 
term  '<  inland.'^  The  words  of  the  act  will  have  their 
full  effect,  and  the  benefit  of  it  will  be  sufficiently  ex- 
tended to  Ireland  and  Scotland^  if  the  clause  be  consi- 
dered as  applying  to  bills  drawn  in  those  countries  and 
this,  upon  places  within  each  of  them  respectively. 

Parke  J.  I  think  the  explanation  of  the  term  ^  in- 
land bill ''  in  1  &  S  6.  4.  c.  78.  s.  2.  is  to  be  found  in 
the  expressions  which  have  been  referred  to  in  9  & 
10  W*  8.  c.  17>  There  is  no  doubt  that  the  clause  in 
question  in  the  act  of  1  8c  £  6.  4.  extends  to  every  part 
of  the  United  Kingdom,  and  that  it  applies  to  the  case 
of  a  bill  drawn  in  one  part  of  Scotland  or  Ireland  upon 
another,  although  this  does  not  appear  to  have  been  un- 
derstood when  the  act  9  G.  4.  c.  24.  was  passed  for 
amending  the  law  respecting  bills  of  exchange  in  Ireland* 
The  whole  effect  intended  by  the  enactment  of  1  &  2  6*  4. 
c.  78.  5.  2.  probably  was  to  restore  the  true  meaning  of 
3  &  4  Ann.  c.  9.  s.  5.,  (providing  that  no  person  should 
be  charged  by  any  acceptance  unless  written  on  the  bill,) 
which  was  departed  from  after  it  had  been  held  in  Zrum- 
ley  V.  Palmer  (a),  that  that  section  referred  only  to  the 
drawer's  liability  for  damages  and  costs. 

Taunton  J.  concurred. 

Judgment  for  the  plaintiff 

(a)  iStra,  lOOa 

li  2 
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1831. 


g^^y»  Monk  against  Whittenbury. 

A  wharfinger,    '^  PROVE  R  for  flour  and  sacks.     At  the  trial  before 

baTing  received    •*"--—-  ^    -r 

flour  in  that  Lord  Tenterden  C  J.9  at  the  Middlesex  sittings  after 

without  any  last  Easier  term,  it  appeared  that  the  defendant  purchased 
wU.Ttpoaed  ^^  fioMt  in  questiou  of  one  Cramps  who  was  a  wharfinger, 
^aaw  who"'"  ^^^  ^^^  ^^^^  ^°  ^^^^  Capacity,  received  the  flour  from 
^dno notice  ^jjg  ©wner,  the  present  plaintiff,  but  without  any  autho- 
authority.  The  nty  to  Sell  it     Cramp  was  a  flour  factor  as  well  as  a 

wharfinger  was 

in  the  habit  of    wharfinger ;  which,  it  appeared,  was  not  unusual.    After 

doing  bttuneaa 

8B  a  flour  receiving  payment  from  the  defendant  he  absconded, 

nerertheleia, '  &nd  never  paid  over  the  money  to  the  plaintiff.     Lord 

6  a  4.W1.  Tenterden  thought  that  if  the  sale  in  question  was  made 

protrcte^pur^  ^^  ***  agent  in  the  ordinary  course  of  business,  to  a 

chases  made  party   not  apprized  at  the  time  that  such  agent  was 

in  the  ordinary  unauthorized  to  Sell,  the  purchaser  was  protected  by  the 

course  of  busi- 
ness from  factors'  act,  6  G.  4.  c.  94.  5. 4. ;  and  he  left  it  as  a  question 

agents  intrusted 

with  goods,  did  for  the  jury,  whether  or  not  the  sale  was  in  the  ordinary 
thb  case,  the  course  of  business.  They  were  of  opinion  that  it  was 
being anmnt    °^^  ^^^  therefore  found  a  verdict  for  the  plaintiff.     On 

r^"ng  of      *  ^^^^^^  ^»y  '^^  ^•^^s  ^^^^ 

the  statute. 

Sir  James  Scarlett  moved  for  a  new  trial  (a).  The 
verdict,  as  to  the  particular  question  put,  was  against 
evidence.  It  is  true  that,  if  that  be  so  held,  a  question 
of  law  must  arise,  whether  or  not  the  vendor  in  this  case 
was  an  ^^  agent  intrusted "  with  the  goods  within  the 
meaning  of  6  6. 4.  c.  94.  s.  4.(i) ;  and  it  may  be  said  on 

the 

(a)  Before  Lord  Tenterden  C  J.,  LUtlednle,  Parker  and  Taunton  Js. 
{b)  Which  enacU»  that,  from  and  after,  &c.  *<  It  shall  be  lawful  to  and 
for  any  person,  &c.  to  contract  with  any  agent  or  agents  intrusted  with 

any 
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the  other  side^  that  although  the  party  was  agent  for  one        18SL 

purpose,  that  oF  receiving  and  keeping  the  goods,  he  was 

was  not  thereby  invested  with  authority  for  another,        agaum 

WBlTTEVBUftT. 

namely,  to  sell,  nor  did  it  render  him  such  an  agent 
as  could,  by  selling,  confer  a  good  title  on  a  purchaser 
by  virtue  of  the  statute,  notwithstanding  his  own  want 
of  authority.  But  it  had  .been  held  before  the  pass- 
ing of  this  act,  that  an  owner  of  goods  may  place 
them  in  the  hands  of  an  agent  under  such  circum-* 
stances,  that  an  agency  for  the  purpose  of  sale  may  be 
presumed  in  behalf  of  an  innocent  purchaser,  though 
such  agency  was  not  in  fact  contemplated  by  the  prin^^- 
cipal.  The  question  in  the  present  case  is,  whether,  if 
a  person,  being  a  factor,  receives  goods  from  a  principal 
without  directions  to  sell,  or  any  intention  on  the  part 
of  the  principal  that  he  should  do  so,  and  chooses,  notp- 
withstanding,  to  dispose  of  the  goods  in  the  character  of 
a  factor,  a  party  purchasing  in  ignorance  of  the  want  of 
authority,  is  not  protected  by  the  statute.  The  meaning 
of  the  statute  is,  that  if  the  buver  in  such  a  case  had  not 
notice  of  the  want  of  authority,  the  purchase  shall  not 
be  affected.  To  say  that  the  protection  extends  only  to 
cases  where  the  vendor  had  a  general  commission  to  sell, 


ftoy  goods,  wina,  or  mercbandisey  or  to  whom  the  wme  may  be  cod- 
figoedy  for  the  purchase  of  any  such  goods,  &c  and  to  receive  the  same 
of»  and  pay  for  the  same  to  such  agent  or  agents;  and  such  contract  and 
payment  ahall  be  binding  upon  and  good  against  the  owner  of  such 
goods,  &c*  notwithstanding  such  person,  &c.  ahall  have  notice  that  the 
person  or  pemns  making  and  entering  into  such  contract,  or  on  whoso 
bchaif  such  contract  is  made  or  entered  into,  is  an  agent  or  agenti :  Fro* 
▼ided  such  contract  and  payment  be  made  in  the  usual  and  ordinary 
course  of  business,  and  that  such  person,  ftc.  shall  not,  when  such  con^* 
tract  is  entered  into  or  payment  made,  hate  notice  that  such  agent  or 
agents  is  or  are  not  authorised  to  sell  the  said  goods,  &c.  or  to  receive  the 
said  purchase-money.*' 

lis  but 
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18S1.       but  exceeded  it  in  some  particular,  would  not  answer 
the  object  of  the  statute.     The  case  might  have  beea 

againtt       different  if  Cramp  had  been  merely  a  wharfinger,  but  it 
was  proved  that  he  carried  on  business  as  a  &ctor  also. 

Cur.  ado.  vidL 

Lord  Tbnterdek  C.  J.  now  delivered  the  judgment 
of  the  Court  The  material  question  in  this  case  is. 
Whether  Cramp  was  or  was  not  an  agent  intrusted  with 
the  goods  in  respect  of  which  the  action  is  brought, 
within  the  meaning  of  6  6. 4.  c.  90.  5. 4.  It  is  difficult 
to  say  precisely  what  is  meant  in  this  section  by  an 
**  agent  intrusted  with  goods;"  but  we  are  clearly  of 
opinion  that  a  wharfinger  is  not  such  a  person.  If  a 
wharfinger  were  so  considered,  it  would  be  impossible  to 
aay  that  a  carter,  a  warehouseman,  or  a  packer  was  not : 
and  although  it  is  true  that  Cramp  transacted  business 
as  a  factor  with  some  persons,  we  do  not  think  that  can 
avail  the  defendant  in  the  present  case.  There  will, 
therefore,  be  no  rule. 

Rule  refused  (a). 

(a)  In  WWtinMon  v.  Kmgt  2  Campb.  555,  the  plaintiff  aent  lead  to  a 
wharfinger,  to  remain  at  his  wharf  till  it  should  be  sold,  but  gave  him  no 
antbority  to  aelL  The  wharfinger  was  aeetutomed  to  gett  lead  Jrom  hii 
wharf  and  he  sold  that  in  question  to  the  defendant.  The  plaintiff  re- 
covered  in  trover.  This  case  was  cited  in  Pkherwg  ▼.  Butk,  15  Snti.  3S, 
as  shewing  that  the  transfer  of  goods  into  the  name  of  a  broker  in  the 
wharfinger's  books,  did  not  give  the  broker  an  impHed  aothority  to  seU. 
But  Lord  EBenborvugh  said,  **  That  {M^Wchumi  v.  Xing)  was  the  cue  of  a 
wharfinger,  whose  proper  business  it  was  not  to  sell  |  and  to  whom  the 
goods  were  sent  for  the  mere  purpose  of  custody.*' 
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18SI. 


The  King  against  The  Inhabitants  of        jglS- 

COUNTESTHORPE. 


TTPON  an  appeal  against  an  order  of  two  jasticesi  Byaiwriah 
whereby  ITumas  Watts  was  removed   from   the  whi^pur- 
parish  of  Dingley  in  the  county  of  Northampton^  to  the  ^S^bei,^ 
parish  of  Countesthorpe  in  the  county  of  Leicester^  the  J^j^^'^'^j 
sessions  confirmed  the  order,  subject  to  the  opinion  of  overmen  of  tl» 

'         •'  ^  parish  of  2>M 

this  Court  on  the  following  case.  in  the  county  of 

The  pauper  was  bound  apprentice  by  the  sole  church-  of  the  one  pert» 
warden  and  the  overseers  of  the  parish  of  Ditigleyi  to  cmtmutthorpe, 
John  March  of  Countesthorpe^  by  the  following  indenture,  *oiLei^^%t 
«  This  indenture  made  the  27th  day  of  Februafy  1816,  jftr^f'Su^ 
between  John  Rhoades  sole  churchwarden,  William  Clarke  "??^^i  •** 

— J  church- 


and  Stephen  HandSf  overseers  of  the  poor  of  the  parish  ^^^^  ^^ 

oyeneen  of  the 

Q^Dingley,  in  the  county  ^Northampton  of  the  one  pwithofD., 

with  the  con* 

part,  and  John  March  of  Countesthorpe  in  the  county  of  sent  of  two  of 
LeicesieTj  frame*work  knitter,  of  the  other  part,  witnesseth  juMieet  oftk» 
that  the  said  churchwardens  and  overseers  of  the  poor  of  ^^[^ou^, 
tlie  said  parish  of  Dingley,  by  and  with  the  consent  of  two  ^^^ 
of  His  Majesty's  justices  of  the  peace  for  the  said  county,  ^*^i  ^ 
dwelling  in  or  near  the  said  parish,  whereof  one  is  of  the      The  Justices 

^  ^  in  their  written 

quorum,  have  put  and  placed,  and  by  these  presents  do  content  in  the 

maigin  of  the 

put,  place,  and  bind  Thomas  WattSf  aged  fourteen  years  indenture,  de- 
or  thereabouts,  a  poor  child  of  the  said  parish,  whose  w^asjnc- 
parents  are  not  able  to  maintain  him,  with  him  the  said  ^^^Z  ^^^^^^ 
John  March f  and  as  an  apprentice  with  him  to  dwell  and  |w*|k?^fli. 

sndf  had  the  uune  meaning  as  the  words  taid  cauniy  in  the  body  ef  the  indentum;  and, 
that  it  suiBeicntJy  appeared,  by  the  reference  to  the  latter  words,  thai  the  consentiiig  JaMJcii 
were  justices  of  the  county  of  Ndrthamplon, 

I  i  4  serve 
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ants  of 
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serve  from  the  day  of  the  date  of  these  presents,  until 
the  said  apprentice  shall  accomplish  his  full  age  of  21 
yearsy  according  to  the  statutes  in  such  case  made  and 
provided.''  (The  usual  covenants  were  then  inserted). 
The  indenture  was  duly  executed  and  attested,  and  in 
the  margin  the  magistrates  stated  their  consent  in  these 
words :  ^^  We,  whose  names  are  hereunder  written,  jus- 
tices of  the  peace  for  the  county  aforesaid  (whereof  one 
is  of  the  quorum),  do  consent  to  the  putting  forth 
Thomas  Walts  an  apprentice,  according  to  the  true  intent 
and  meaning  of  this  indenture,  E.  Griffin^  Jas,  Ord." 
The  magistrates  who  signed  the  allowance  of  the  inden- 
ture, were  magistrates  of  the  county  of  Northampton,  and 
also  for  the  county  of  Leicester.  The  pauper  served 
more  than  forty  days  in  Countesthorpe  under  the  ap- 
prenticeship. The  question  for  the  Court  was,  whether 
he  could  gain  a  settlement  by  service  under  this  inden- 
ture. 


Waddingtorij  in  support  of  the  order  of  sessions.  It 
sufficiently  appears  in  this  case  that  the  indenture  was 
duly  allowed  by  two  justices  of  the  county  of  North- 
ampton; the  words  county  aforesaid,  in  the  margin, 
may  clearly  be  explained  by  reference  to  the  words 
in  the  body  of  the  indenture.  In  Hex  v.  Hinckley  (a), 
the  indenture  stated  that  the  overseers  and  church- 
wardens of  Monks  Kirby,  in  the  county  of  Warwick, 
with  the  consent  of  justices  of  the  said  county,  bound 
the  pauper  apprentice  to  7*.  W.  of  H.,  in  the  coun^  of 
Leicester,  and  the  justices,  in  their  written  consent  in 
the  margin,  described  themselves  as  justices  of  the 
county  aforesaid,  and  the  Court  held,  that  it  sufficiently 


(a)   I  B.^jt.  275, 


appeared 
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appeared  that  they  were  justices  of  the  county  of  War- 
'wick.     The  only  difference  between  that  case  and  the 
present  is,  that  in  the  body  of  the  indenture  here>  two 
counties  are  mentioned,  and  that  Leicester  is  the  county 
last  mentioned  before  the  words,  <*  mtk  consent  of  the 
justices  for  the  said  county  /  "  but  the  words  "  the  said 
parish  ofDingley"  (which  was  before  described  to  be  in 
the  county  of  Northampton)  intervene ;  and  **  the  said 
parish  of  Dingley"  imports  Dingley  in  the  county  of 
Northampton.     The  latter  words  may  be  considered  as 
repeated  immediately  after  the  words  "  parish  of  Ding' 
%,''  and  then  the  words  ** said  county'*  following  the 
word  ^^ justices'*  will  refer  to  Northampton  and  not  to 
Leicester.     Besides,  if  there  were  any  doubt,  it  is  wholly 
removed  by  the  words  which  follow,  **  dwelling  in  or 
near  the  said  parish!*     Again,  as  no  other  justices  but 
justices  of  the  county  of  Northampton  could  by  law  allow 
the  indenture  at  the  time  when  it  was  executed,  the 
Court  will  intend,  according  to  the  principle  laid  down 
by  HolroydJ,  in  Bex  v.  St.  Martfsj  Leicester  (a),  that  the 
words  **  county  aforesaid  "  have  reference  to  the  county, 
where  they  had  jurisdiction ;  because  that  construction 
which  supports,  and  not  that  which  destroys,  the  instru- 
ment should  be  adopted. 


18C1. 

The  KiMO 

againU 

Tbe  Inhabit. 

anU  of 

COUMTIS- 
THORR. 


Dwarris  and  Macdonnell  contra.  Here  two  counties 
are  named  in  the  body  of  the  indenture.  Leicester  is  that 
last  named  before  the  words  "justices  of  the  said  county." 
According  to  grammatical  construction,  the  words  said 
county  must  refer  to  Leicester.  In  an  order  of  removali 
as  in  an  indenture,  the  jurisdiction  of* the  justices  must 

(a)  1  B.  ^  A.  327. 

appear ; 
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The  Kiya 

agoina 

The  Inhabit- 

ante  of 

COUNTSS- 

THosrc 


appear ;  and  in  Rex.  v.  T^e  LAaUtants  of  Stepney  (a), 
where,  in  an  order  of  removal,  no  county  was  men*- 
tioned  in  the  margin,  and  it  was  directed  to  the  church- 
wardens  and   overseers  of  Stepney^   in  the  county  of 
Middlesex^  and  to  those  of  Chesham  in  Buckinghamskirej 
and  the  magistrates  only  styled  themselves,  in  the  body 
of  the  order,  justices  of  the  peace  *^for  the  county  ajbre^ 
mid^*  it  was  quashed,  on  the  ground  that,  as  two  counties 
were  previously  mentioned,  it  was  doubtful  of  which 
they  were   magistrates;  whereas    it   should   have   ap- 
peared that  they  were  justices  of  Buckinghamshire^  where 
the  parish  was  situate,  from  whence  the  removal  was 
made.      In  Rex  v.  Chilverscoton  (b),  such  an  order  was 
held  to  be  absolutely  void.     In  Rex  v.  Hinckley  (c),  the 
jurisdiction  of  the  justices  was  distinctly  set  forth  in  the 
body  of  the  indenture,  and  it  was  there  decided  that  the 
words  in  the  margin  of  the  indenture,  with  the  consent  of 
the  justices  for  the  county  afoi^esaid^  must  be  construed 
with  reference  to  the  words  in  the  body  of  the  indenture. 
Here  the  ambiguity  of  the  words  in  the  margin  is  in- 
creased by  the  ambiguity  in  the  body  of  the  indenture. 


Lord  Tenterden  C.J.  The  case  oiRex  y.Hinch- 
ley  would  be  an  authority  to  shew  that  the  words  *^  county 
aforesaid^**  in  the  allowance  in  the  margin  of  the  inden- 
ture, are  to  have  the  same  meaning  as  the  words  **  said 
county^*  in  the  body  of  the  indenture;  but  it  unfortu- 
nately happens  in  this  case,  that  two  counties  are  men- 
tioned in  the  body  of  the  indenture  before  the  woVdd 
^^  justices  of  the  peace  for  the  said  county ^^  and  that 


(a)  Burr,  S.  C,  2.5.  (6)  8  T.  IT.  178. 


(c)  IB.iJ.  «75. 

Leicester 
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Leicester  is  the  one  last  named ;  whereas  the  justices 
who  give  the  required  consent,  should  be  justices  of 
the  county  of  Northampton.  I  think  we  cannot  intend 
that  the  county  of  Northampton  was  meant,  merely  on 
the  ground  that  the  indenture  would  otherwise  have 
no  efiect.  It  seems  to  me,  however,  that  it  does  suf- 
ficiently appear  here,  by  the  other  parts  of  the  in-* 
strument,  that  the  words  said  county  refer  to  the  county 
of  Northampton.  The  indenture  states,  ^*  that  it  was 
made  between  the  churchwarden  and  overseers  of  the 
poor  of  the  parish  of  Dingley  in  the  county  of  North'- 
anqfioftj  of  the  one  part,  and  John  March  of  Cotmtes* 
thorpe  in  the  county  of  Leicester^  of  the  other  part;  and 
it  then  witnesses,  '*  that  the  said  churchwarden  and  over- 
seers of  the  poor  of  the  said  parish  of  Dingleyt**  (which 
had  before  been  described  to  be  in  the  county  of  North* 
ampton^)  *•  with  the  consent  of  two  Justices  for  the  said 
county  dwelling  in  or  near  the  said  parish^  have  put,"  &c< 
Now,  reading  the  instrument  as  a  man  wishing  to  under- 
stand  it,  would  read  it,  I  should  understand  the  words 
justices  of  the  said  county^  as  referring  to  the  justices  of 
peace  of  that  county  in  which  Dingley  is  situate,  and  that 
was  the  county  of  Northamptoti. 


18S1. 

The  KiKo 

agahut 

The  Inhabit* 

ants  of 

Couimt»- 

VBOmtK. 


LiTTLEDALE  J.  I  think  we  are  not  at  liberty  to  in- 
tend that  the  words  said  county  refer  to  Northampton, 
because  otherwise  the  instrument  would  be  void ;  but  I 
think  it  does  sufficiently  appear  here,  that  the  justices 
consenting  were  justices  of  the  county  of  Northampton. 

First  of  all,  it  describes  the  binding  parties  as  the 
churchwarden  and  overseers  of  the  poor  of  the  parish  of 
Dingley  in  the  county  of  Northampton^  and  it  afterwards 

says, 
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says,  that  the  said  churchwarden  and  overseers  of  the 
poor  of  the  said  parish  of  Dinglei/y  with  the  consent  of 

• 

two  justices  for  the  said  county,  dwelling  in  or  near  the 
said  parish,  &c.  The  words  said  parish  of  Dingley^  mean 
the  parish  of  Dingley  in  the  county  of  Northampton ; 
and  if  the  latter  words  had  been  again  repeated,  there 
could  be  no  doubt  that  the  words  ^*  said  county  "  meant 
the  county  oi  Northampton^  The  effect  of  the  word  said 
parish  of  Dingley^  is  to  incorporate,  by  relation,  those 
words  as  part  of  the  description  of  the  parish  of  Dingley. 

Parke  J.  Looking  at  the  whole  of  the  instrument 
together,  I  think  that  no  person  who  reads  it  with  the  in- 
tent of  putting  a  reasonable  construction  on  it,  and 
not  of  overturning  it,  can  doubt  the  meaning.  Bex  v. 
Hinckley  {a)  decides,  that  the  words  county  aforesaid  in 
the  margin  are  to  have  the  same  meaning  as  the  words 
said  county  hi  the  body  of  the  indenture;  and  here^ 
looking  at  the  context  of  the  instrument,  I  have  no 
doubt  that  the  words  said  county  mean  the  county  of 
Northampton. 


Taunton  J.  The  last  county  named  before  "jus^ 
tices  for  the  said  county,"  undoubtedly  is  Leicester^  but 
immediately  before  those  words,  there  are  the  words 
^*  said  parish  of  Dingley"  That  parish  had  been  before 
described  as  being  in  the  county  of  Northampton.  I 
think,  therefore,  that  the  words  ^^  justices  for  the  said 
county,"  may  be  read,  justices^ for  that  county  in  which 
Dingley  is.     But,  besides,  this  being  a  mere  formal  ob- 

(a)  \B,^A,  S75. 


jection. 
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jection,  which  goes  to  defeat  justice,  ought  not  to  be  en- 
couraged; and  I  should  be  disposed  to  put  this  case 
upon  the  broad  ground  which  Holrqyd  J.,  a  most  learned 
as  well  as  cautious  Judge^  took  in  Bex  v.  St.  Mari/s, 
Leicester  (a) ;  viz.  that  where  two  counties  are  mentioned 
in  the  body  of  the  indenture,  so  as  to  make  it  ambiguous 
to  which  the  justices  belonged,  we  should  intend  that 
the  words  said  county  have  reference  to  the  county  where 
the  justices  have  jurisdiction,  upon  the  principle,  that  that 
construction  which  supports,  and  not  that  which  destroys 
the  instrument,  should  be  adopted. 

Order  of  sessions  confirmed. 


1881. 

The  Kiwa 

ngainti 

The  Inhabit. 

antt  of 

COUNTM- 

Tuomrc* 


(a)  lB,iA.327, 


The  King  against  The  Inhabitants  of 

CllEDITON. 


/^N  appeal  against  an  order  of  removal,  whereby  Joseph  a  pauper 

Middlewichf  his  wife  and  children,  were  removed  taw]^fora 
from   the   parish  of  St.  Mary  Major  in  the  city  and  to*^,™" 


county  of  the  city  of  Exeter,  to  the  parish  of  Credi-  Z^^^il^^. 
ton  in  the  county  o(  Devon,  the  respondents  proved  a  2^°^*^^u 
settlement  by   hiring  and   service  in  Crediton.      The  hU  master  and 

^  ^  hioiMlf;  he 

appellants  then  set  up  a  subsequent  hiring  and  service  aervedoutthe 

year  in  the 

in   a  third  parish,   Si.  Edmund's.      The  sessions  con-  paruhof^., 
firmed  the  order,  subject  |to  the  opinion  of  this  Court  own  board  and 
on  the  following  case,  respecting  the  alleged  settlement  end  onbe'year 

be  made  a  new 
agreement  for 
another  year, 

at  an  increated  allowance ;  and  he  lived  out  the  second  year  with  hi*  master  in  ^. :  Held, 
that  he  did  not  thereby  gain  a  settlement  in  A.,  inasmuch  as  the  principal  object  of  the 
agreement  between  him  and  bis  master  being,  that  he  should  learn  and  bis  master  teach 
him  sawing ;  it  was  a  defectiTe  contract  of  apprenticeship. 

The 


in  St.  Edmurufs :  — 
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1881.  The  pauper  agreed  with  one  fFestf  a  sawyer  of  the 

parish  of  Si.  EdmutuTs  in  the  city  of  Exeter^  for  a  twelve- 

offihut        month,  to  learn  sawinff.  and  was  to  have  75.  6(2.  out  of 

The  lababift.  ,  ,^      r^  i 

anu  of  every  205.  earned  by  his  master  and  himself.  He  served 
out  that  year,  providing  his  own  board  and  lodging. 
At  the  end  of  the  year  he  made  a  new  agreement  with 
West  for  another  year,  under  which  he  was  to  receive , 
%s.  out  of  every  205.  earned  by  his  master  and  himsel£ 
Nothing  was  said  about  Sundays^  or  the  hours  he  was  to 
work,  but  he  was  occasionally  absent  without  permission 
from  West.  He  lived  out  the  second  year  with  We^  in 
the  parish  of  St.  EdmumTs. 

Crffwder  was  to  have  argued  in  support  of  the  order 
of  sessions,  but  the  Court  called  upon 

Praed  contrft.  It  may  be  conceded,  that  where  an 
apprenticeship  only  is  intended,  a  contract  of  hiring 
cannot  be  set  up.  But  it  must  appear  that  the  relation 
of  teacher  and  pupil  was  contemplated.  A  pauper  may 
hire  himself  in  order  to  learn  a  trade,  but  the  master 
may  be  incompetent  to  teach.  There  must  be  a  mutuality 
in  the  contract.  There  must  not  only  be  an  intention  on 
the  part  of  the  pauper  to  learn,  but  an  obligation  on  the 
part  of  the  master  to  teach.  In  Rex  v.  Mcuntsorrel  (a), 
where  the  contract  was  held  to  be  one  of  apprenticeship, 
the  master  received  pay  for  teaching  his  trade  to  the  pau- 
per. In  Bex  v.  St.  Margaret^  King's  Lynn  (J),  there  was 
no  indenture  on  account  of  the  poverty  of  the  parents,  but 
there  was  an  undertaking  by  the  master  to  teach.  In 
Rex  V.  Combe  {c\  the  master  contracted  to  teach.    In 

{a)  9  M.  4;  8.  460.  (6)  6  J9.  f  C.  97.  (c)  8  IT.  f  C  82. 

the 
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the  present  case  there  was  no  contract  by  the  master  to 
teach,  without  which  there  can  be  no  contract  of  ap- 
preoticeship.  Here^  too,  after  the  term  for  which  the 
parties  had  contracted  the  relation  had  expired,  the 
pauper  served  for  another  year  under  an  entirely  new 
agreement,  in  which  there  was  no  mention  of  learn- 
ing or  teaching  the  trade.  Besides,  the  nature  of  the 
service  is  to  be  considered.  A  sawyer,  whether  he 
hires  an  apprentice  or  not,  must  have  some  person  to 
work  with  him.  Rex  v.  Utile  BoUan  (a)  and  Rex  v. 
Eceleston  (6)  are  authorities  to  shew  that  a  contract  like 
the  present  is  one  of  hiring  and  not  of  apprenticeship ; 
and  in  Bex  v.  CoUishatt  (c),  where  A  clubbed  with  B.  for 
three  years,  (which  signifies  one  person  contracting  to 
serve  another  for  the  purpose  of  being  taught  some  art 
or  mystery,)  and  also  agreed  to  do  any  work  that  !8.  set 
him  about,  it  was  held  that  A*  gained  a  setdement  by 
serving  B.    Rex  v.  Martham  {d)  is  to  a  like  effect 


18S1. 

The  Kino 

ugaitiU 

Ibe  Inbabit- 

anu  of 

Cunnoir* 


LiTTLEDALE  J.  It  scems  to  me  the  sessions  came 
to  the  right  conclusion.  In  all  the  cases  cited  tliere  was 
some  work  to  be  done,  though  there  was  a  contract  to 
learn.  This  case  falls  within  Rex  v.  BUborough  [e).  There 
one  Smithy  by  parol,  agreed  with  the  pauper  to  teach 
him  to  make  stockings  during  the  year,  for  which  Smith 
was  to  receive  two  guineas,  and  the  pauper  was  to  have 
his  earnings,  paying  tlie  master  for  the  use  of  the  frame, 
&c^  and  it  was  held  that  no  settlement  was  acquired  by 
living  out  the  year  under  the  agreement,  for  the  pauper 
never  contracted  to  serve  the  master,  the  only  agree- 


(a;  Caid,367. 
(c)  5  T.  R.  193. 
(«)  \B.i  A,  US. 


(6)  2  EaUt  298. 
{d)   \EaMt^59. 


ment 


Ckkorov. 
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1831.        ment  was  that  the  master  should  teach  the  pauper  for  a 

year.     In  Rex  v.  St.  Mary  KidweUtf{a)  the  father  of  the 

ignmit       pauper  agreed  by  parol  lo  give  a  shoemaker  a  guinea  a 

The  Inhabit- 

•nttof  week  for  teaching  his  trade  to  the  pauper  for  twelve 
months,  and  it  was  held  that  that  agreement  created  the 
relation  of  teacher  and  scholar,  and  not  that  of  master 
and  servant  In  Rex  v.  The  Hamlet  of  Walton  (6)  the 
pauper  was  put  out  to  a  barber  for  one  year  to  learn  to 
shave,  and  the  barber  was  to  have  the  benefit  of  the 
boy's  work,  and  received  some  money  for  teaching,  and 
the  boy  lived  with  him  for  a  year :  it  was  held  that  the 
boy  was  in  the  situation  of  a  scholar,  and  not  of  a 
servant  On  the  other  hand,  in  Rex  v.  Hitcham{c\ 
where  the  pauper  agreed  to  let  himself  to  h:s  brother, 
who  was  a  carpenter,  for  a  year,  and  was  to  receive  no 
money  by  way  of  wages,  but  his  brother  was  to  teach  him 
as  much  as  he  could  of  the  trade  during  the  time,  and  pro- 
vide him  with  meat,  drink,  washing,  and  lodging,  and  the 
pauper  was  to  do  all  his  brother's  business  in  the  farming 
way :  that  was  clearly  held  to  be  a  contract  for  service 
and  a  hiring  for  a  year.  Here,  as  by  the  express  terms 
of  the  contract,  the  pauper  was  to  learn,  an  obligation 
on  the  part  of  the  master  to  teach  must  be  implied. 
The  agreement  for  the  second  year  is  substantially  the 
same  as  that  for  the  first.  The  only  difference  is  that 
the  wages  are  increased. 

Parke  J.  I  think  the  sessions  have  put  the  right 
construction  on  this  contract.  To  gain  a  settlement  by 
hiring  and  service,  the  pauper  must  have  hired  him- 

(a)   2  P.  j-  C.  750.  (fr)   CaHk,  400.     2  Boit,  pi.  267. 

(c)  Butt.  S,  C.  4R9. 

self 
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sdf  to  serve  for  a  year.     Here,  the  relation  of  master  and        18S1. 
apprentice,  not  that  of  master  and  servant,  was  created.      ^    ,, 

/  ,    ,        ^  TheKiKO 

The  case  is  not  distinguishable  from  Bex  v.  Bilboromb  (a).        agamit 
rr..         t  ,  \       The  Inhabit- 

There  the  contract  was  that  the  master  was  to  teach  the        anuof 

pauper ;  here  it  is  that  the  pauper  shall  learn ;  but  if 

the  one  is  to  learn,  it  must  be  implied  that  the  other  is 

to  teach.     The  only  difference  between  the  agreement 

for  the  first,  and  that  for  the  second  year,  is  that  the 

wages  were  different ;  in  other  respects  the  contracts  are 

the  same. 

Taunton  J.  I  am  of  opinion  that  the  relation  con- 
templated in  this  case  was  that  of  master  and  apprentice. 
The  only  difference  between  the  first  and  second  agree- 
ment is  in  the  sum  to  be  received  by  the  pauper.  What 
then  is  the  purpose  for  which  the  pauper  agreed  to 
contract  any  relation  with  West?  It  is  stated  ex- 
pressly in  the  agreement  to  be  to  learn  sawing.  I 
take  the  true  distinction  in  these  cases  to  be  this: 
where  teaching  on  the  part  of  the  master,  or  learning  on 
the  part  of  the  pauper  is  not  the  primary,  but  only  the 
secondary  object  of  the  parties,  that  will  not  prevent 
(where  work  is  to  be  done  for  the  master)  the  contract 
being  considered  one  of  hiring  and  service.  In  all  the 
cases  cited,  where  the  contract  was  so  considered,  it  ap- 
peared that  the  pauper  agreed  to  work  for  his  master, 
and  the  master  undertook  to  teach  him  the  particular 
trade  in  which  he  was  conversant ;  but  the  teaching  and 
learning  were  incidental,  and  therefore  it  was  held  to  be 
a  contract  of  hiring.     But  where  teaching  and  learning 

(a)  117.^^.115. 

Vol.  II.  K  k  are 
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1 8S1.       are  the  principal  object  of  the  parties,  though  there  was  a 
service,  the  contract  is  considered  to  be  one  of  appren- 

agamu  tioeship. 

Tbe  Inhabit- 

aoii  of  Order  of  sessions  confirinea. 

Cmmmm, 


uTtsoi  '^^^  King  against  James  Cornish. 

An  order  of       T^WO  justices  Ordered  the  defendant  to  pay  to  the 

justices  direct-      ±  ''  ^  '^ 

ing  A.  to  pay  churchwardens  and  overseers  of  the  parish  of  Hock' 

the  church-  »      •      i  n  -r*.  i  11  /• 

wardens  and  wortM/j  ui  the  county  of  DevoHf  the  weekly  sum  of  2s.  6a., 
tbepoo"ofa  foT and  towards  the  relief  and  maintenance  of  Thomas 
uim  for  Ufr  ^  ^^"^  ^^^  William  Farr,  his  grandsons,  as  long  as  they 
maintenance  of  ghoold  be  chargeable  to  the  parish.  A  rule  nisi  had 
grandsons,  as     been  obtained  for  quashing  the  order,  on  the  ground 

long  as  they 

shaU  be  charge-  that  it  was  not  Stated  therein  that  the  fisither  was  either 

able  to  the 

parish,  is  good,  dead  or  unable  to  nuuntain  the  children. 

without  stating 
that  the  father 

senior  dead*         FoUeU  now  shewed  cause.     By  the  statute  48  JE/12. 

c.  3.  «.7.  it  is  enacted,  **  that  the  father  and  grandfiither, 
and  the  mother  and  grandmother,  and  the  children  of 
every  poor,  old,  blind,  lame,  and  impotent  person  or 
other  poor  person  not  able  to  work,  being  of  sufficient 
ability,  shall,  at  their  own  charges,  relieve  and  maintain 
every  such  poor  person,  in  that  manner,  and  according  to 
that  rate,  as  by  the  justices  of  the  peace  of  that  county 
where  such  sufficient  persons  dwell,  or  the  greater  num- 
ber of  them,  at  their  general  quarter  sessions  shall  be 
assessed."  By  the  59  G.S*  c.  12.  5*26.,  any  two  or  more 
justices  of  the  peace  for  the  county  in  which  any  such  suf- 
ficient person  shall  dwell,  are  empowered  <*  in  any  petty 
session  to  make  such  assessment  and  order  for  the  relief 

of 
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gT  every  poor,  old»  blind,  lame,  impotent,  or  other  poor       18S1. 
person  not  able  to  work,  upon  and  by  the  lather,  grand- 
father,  mother,  grandmother,  or  child  (being  of  sufficient       agamu 
ability^  of  every  such  poor  person,  as  may  by  virtue  of 
the  said  act  be  made  by  the  justices  in  their  general 
quarter  sessions/*    The  question  is,  whether  the  justices, 
by  this  statute,  are  compelled,  in  the  first  instance^  to 
make  an  order  of  maintenance  on  the  father,  if  he  be 
living  and  able  to  maintain  ?   And,  secondly,  if  they  be, 
whether  it  must  appear  on  the  fiice  of  any  order  upon  the 
grand&ther,  that  the  iather  is  not  living,  or  able  ?    It  is 
■ndoubtedly  stated  in  4  BurrCs  Justice,  p.  166.  (26th 
edit.},  on  the  authority  of  Tie  Queen  v.  Joyce,  16  Vin.  Ab, 
UL  Poor  (C)  pi.  S.  that  *^  though  the  father  be  living,  yet 
if  he  be  unable,  the  grand&ther,  being  of  ability,  may  be 
compelled  to  keep  the  grandchild^  and  also  to  pay  so  much 
money  as  the  justices  shall  think  reasonable  for  the  time 
past."  And  Mr.  Nolan,  in  his  Treatise  on  the  Poor  Laws> 
iwL  ii.  p.  263.  (4th  edit),  upon  the  authority  of  the 
sane  case,  lays  down  the  same  position.     The  quesUon, 
however,  must  turn  on  the  construction  of  the  act  of 
parliament,  by  which  the  legal  obligation  on  a  grand- 
ftlher  to  maintain  his  grandchildren  is  created.     The 
enactment  of  the  statute  of  43  EUz.  c.  2.  5.  7*  is  not 
merely  that  the  grandbther  shall  be  liable  to  maintain 
his  gnndchildren  in  case  the  father  is  not  able,  but  it  is 
absolute  that  the  fiither  and  grand&ther,  if  of  sufficient 
ability,  shaU  maintain  such  poor  persons.    And  this  is 
not  varied  by  59  G.  8.  c.  12.  &  26.     But  assuming  the 
true  construction  of  the  statutes  to  be,  that  the  grand- 
iaAer  is  not  to  be  called  upon  unless  the  &ther  be  un- 
able, still  it  is  not  necessary  that  that  inability  should 
be  stated  on  the  face  of  the  order.    The  justices  are 

K  k  2  only 
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I8S1.       only  bound  to  set  out  such  facts  as  are  necessary  to 
^  give  them  jurisdiction. 


Cornish. 


Rogers  contra.  If  the  justices  are  bound  to  inquire 
into  the  circumstances  of  the  father  before  they  rate  the 
grandfather,  and  if  their  power  to  rate  the  grandfather 
only  arises  upon  the  father's  inability,  then  they  are 
bound  to  shew  that  inability  upon  the  lace  of  the 
order  as  a  necessary  step  to  found  their  jurisdiction. 
Now  it  may  be  admitted  that  the  statute  does  not 
6eem  in  terms  to  require  that  such  a  statement  should 
appear  on  the  order;  but  looking  at  its  object  and 
spirit,  such  will  be  found  to  be  the  most  reasonable 
construction.  The  duty  of  providing  for  children  was 
a  duty  of  imperfect  obligation,  and  the  statute  was 
made  to  enforce  it  In  Rea:  v.  Munden  {a)  Pratt  C.  X 
says,  **  There  being  no  temporal  obligation  to  enforce 
the  law  of  nature,  it  was  found  necessary  to  establish  it 
by  act  of  parliament,  and  that  can  be  extended  nojvrther 
than  the  law  of  nature  went  before,**  If,  therefore,  the 
object  of  the  act  was  merely  to  enforce  the  law  of 
nature,  it  is  to  that  law  we  must  look  for  the  right 
construction  of  the  act.  Now,  by  the  law  of  nature, 
the  duty  of  providing  for  a  child  falls,  in  the  first  in- 
stance, upon  a  parent,  and  a  more  remote  reladon  can- 
not be  chargeable  with  it,  unless  the  parent  is  unable^  or 
dead,  or  absent.  Were  this  otherwise,  it  would  lead  to 
the  monstrous  conclusion,  that  a  father  might  be  living 
in  affluence  and  splendour,  and  have  deserted  his  children, 
and  a  magistrate  might,  nevertheless,  pass  him  over, 
and  charge  the  grandfather  with  their  maintenance ;  if  a 

(fl)  IStra.  190. 

magistrate 
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magistrate  may  do  this,  the  present  order  is  good,  but       1881. 
if  not,  then  he  must  account,   in  some  way,  why  he  IT" 

does  not  charge  the  father  before  he  proceeds  to  make  jLgnmu 
an  order  on  the  grandfather.  The  authorities  on  this 
point  are  certainly  scanty;  but  it  does  happen,  that  in 
all  the  reported  cases,  where  an  order  has  been  made 
on  a  more  remote  relation,  and  the  order  is  set  out, 
the  reason  for  not  making  the  order  on  the  person  im« 
mediately  chargeable  has  been  always  stated,  viz.  too 
poor,  dead,  or  beyond  sea.  In  Begina  v.  Joyce  (a)  the 
order  stated  that  **  the  grandfather  should  keep  the 
grandchild,  the  father  being  living  but  unable  to  do  it'' 
In  a  case  cited,  Vin.  Abr.  Poory  (C)  pi.  5.  in  marg.,  <<  a 
&ther  was  ordered  to  allow  a  maintenance  to  a  son's  wife, 
he  being  beyond  sea."  And,  although  this  order  would 
be  now  held  bad  on  another  ground,  namely,  that  the 
statute  only  extends  to  natural  relations,  {Rex  v.  Mtm* 
^^  ip)  \  y^t  it  shews  the  practice,  that  where  a  remote 
relation  is  to  be  charged,  the  reason  why  the  order  is 
not  made  upon  the  person  immediately  liable  must  be 
assigned.  So  also  in  Rex  v.  Robinson  (c),  which  was  an 
indictment  for  disobeying  an  order  of  this  description, 
Sir  James  Burrawj  who  was  a  great  sessions  lawyer,  in 
the  mar^nal  note  says,  *^  The  order  recites  the  death  of 
the  father  of  the  children,  their  being  destitute  of  sub- 
sistence, the  complaint  of  the  parish,  the  ability  of  the 
grandfather  to  maintain  them,  and  other  proper  Jound- 
ffHons  for  such  an  order."  So  also  Mr.  Nolan  (if), 
speaking  of  Regina  v.  Joyce,  says,  that  although  the 
fiither  be  living,  yet  if  he  be  unable,  the  grandfather, 
being  of  sufficient  ability,  may  be  compelled  to  keep  the 

(a)  16  Vm.  Abt,  48J.  tit.  Foot,  C.  pL  5.  (6)  1  Slrtu  190. 

(c)  %  Burr.  799.  (d)  S  Nolan,  263,  264. 

Kk  8  grand* 
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1831.       grandchildren.     Upon  the  anthority,  therefore,  of  pre^ 
'  cedents  and  practice,  as  well  as  upon  the  reasonable 

Hi6  Kino 

againu  construction  of  the  statute,  this  order  is  bad,  being  made 
per  satttim  on  the  grandfather,  and  no  reason  stated  why 
the  father  is  not  charged. 

Lord  TfiNTERDEN  C.  J.  The  question  is,  whether 
the  magistrates,  to  justify  the  ftiaking  a  charge  upon 
the  grandfather,  were  bound  to  state  on  the  ikce  of  their 
order  that  the  father  was  dead,  or  nnable  to  support  his 
children  ?  There  is  nothing  in  the  act  of  parliament  to 
shew  that  the  obligation  of  the  grandfktber  is  absohite 
only  in  the  event  of  the  &ther  being  nnable ;  and  that 
being  so,  I  think  the  justices  who  made  this  order  were 
not  bound  to  assign  on  the  face  of  it  any  reason  why 
they  made  it  on  the  grandfather. 

LiTTLEOALC  J.  I  think  it  was  not  necessary  that 
the  justices  should,  in  their  order  upon  the  grand- 
father, account  for  the  father.  It  seems  to  me  that  the 
statute  gives  the  justices  a  discretionary  power,  and  if 
the  grandfather  be  a  rich  man  and  the  father  a  poor 
man,  they  may,  in  the  exercise  of  that  discretion,  make 
an  order  on  the  former  to  maintain  his  grandchildren. 

Parke  J.  I  am  disposed  to  agree  upon  the  con- 
struction of  the  statute  in  what  has  been  laid  down :  and 
at  all  events,  I  think  the  magistrates  were  not  bound  to 
state  in  the  order,  that  the  &ther  was  either  dead  or 
unable  to  maintain  his  children. 

Taunton  J»  I  am  also  of  opinion  that  it  was  not 
necessary  for  the  justices  to  state  in  their  order  that  the 

father 
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father  was  uoC  of  sufficient  ability  to  support  his  children ;        1 8S1. 
for  in  the  case  of  an  order  the  Court  will  intend  that  tlie 

Tba  Knro 

justices  have  done  right,  if  the  ooutrary  does  not  appear        ti§auui 
on  the  fiice  of  it. 

Rule  refused. 


The  King  asainst  The  Inhabitants  of        &/««%, 


•& 


HUNTSHAM. 


Mmf  SSth. 


T  TPON  an  appeal  against  an  order  of  two  justices,  '^^  ^^^^^t^f 
whereby  Hetiry  Vinnicombe  was  removed  from  the  one  ^.afield  of 

potaloM,  ftt  Uio 

parish  o(  Samj)ford  Peverell  in  the  county  of  Z)eton,  to  rent  of  12/. 
the  parish  of  HuntsAam  in  the  same  county,  the  sessions  nxpplj  limo 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  ^nd  toj^vetiM 
on  the  following  case:-  ^^^^^^ 

The  pauper's  birth    settlement  was    in   Huntsham.  ^^^^f^J^ 
On  the   1st  of  April  1818,  he  took  of  one  Hewettj  pouto«,wiUi. 

'^  '  out  which  tho 

in  the  parish  of  Burlescomhe^  a  field  for  potatoes,  at  field  would 

biTebeen 

the  rent  of  12/.     Hewett  agreed  to  supply  twelve  hogs-  worth  len  than 
heads  of  lime  and  a  heap  of  manure,  and  to  give  the  About  a  week 
field  three  ploughings  to  prepare  it  for  the  pauper  mentUie'^ 
to  plant  his  potatoes,  without  which  the  field  would  JJIJ^^^jJ^ 
have  been  worth  less  than  10/.  a  year.     About  a  week  j*  •>»▼*»«  *>>«« 

•^  been  onW  once 

after  the  agreement,  the  pauper  went  upon  the  land  piongbed,  and 
and  worked    upon    it,   at  which  time  the  field  had  manure  baWng 

been  tuppliedy 

only  been  once  ploughed,  and  none  of  the  lime  and  but  A.  per- 
manure  had  been  then  supplied ;  but  Hewett  performed  had  agreed  to 
all  that  he  had  agreed  to  do  before  the  pauper  planted  muper^^ted 
the  potatoes.     The  pauper,  who  took  ofi*his  crop  in  the  ^n^'JJJJfil^ 

was  then  worth 
ML  a  year:  Held,  tbat  as  by  contract  the  land  was  to  be  made  of  the  Talue  of  lOL  a  year 
at  the  landlord's  expense,  the  tenement  was  of  that  value  within  the  meaning  of  IS  ft 
14  Oar»  S.  e.  18.*  when  the  pauper  came  to  tetUe,  though  the  improvement  was  not  com* 
pleled  until  after  he  entered. 

K  k  4  autumn) 
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18S1*        autumn,  planted  the  potatoes  himself^   and  paid  the 
'  whole  rent  of  12/. ;  and  the  field,  ploughed  and  manured 

Tu0  Kino  

agama        as  it  was  by  Hewett,  was  worth  that  sum.     The  pauper 

'Hie  Inhabit- 

anuof  went  to  live  in  Burlescombe  in  the  year  1817,  and  lived 
there  during  the  whole  time  that  he  occupied  this  field, 
which  was  about  six  months,  and  he  occupied  the  field 
for  more  than  forty  days  after  Heweit  had  done  his 
work. 


FolUtt  and  Kekewich  in  support  of  the  order  of  ses- 
sions. The  tenement  occupied  by  the  pauper  in  Buries^ 
combe  was  not  of  the  annual  value  of  10/.  when  he  came 
to  settle  upon  it,/ and  a  tenement  must  be  accounted 
of  the  value  which  belongs  to  it  at  the  time  when  the 
pauper  comes  to  settle.  That  was  the  time  contem- 
plated by  the  statute  IS  &  14!  Car.  2.  c.  12.  If  the 
value  is  increased  by  labour  bestowed  on  it  after  the 
letting  and  occupation,  that  cannot  be  taken  into  ac- 
count; B£x  V.  Aston  [a).  Though  where  the  labour  has 
been  bestowed  previously  to  entering  on  the  premises, 
so  as  to  make  the  land  fairly  worth  the  rent  at  the 
time  of  entry,  the  Court  cannot  separate  the  value  of 
that  labour  from  that  of  the  land.  The  decisions  are 
somewhat  contradictory.  In  22ex  v.  Ringaoood  (&),  the 
occupier  of  a  cottage  took  land  at  the  rent  of  2/.,  from 
Easter  to  October^  for  planting  potatoes,  and  the  ground 
had  already  been  dug  by  the  landlord  for  that  purpose, 
(which  circumstance  was  relied  upon  by  Le  Blanc  J.) 
without  which  it  would  not  have  let  at  more  than  half 
price ;  but  it  was  held  to  be  worth  8/.  in  estimating  the 
value  with  a  view  to  the  question  of  settlement  In  Rex  v. 
West  Cramore  (c)  there  was  a  similar  decision ;  and  there 

(a)  6U,4[S.M.  \b)  lAr.j-5.S81.         (c)  8Jf.4|'5.  132. 

the 
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the  ploughing  and  manuring  were  begun,  but  not  finished, 
when  the  tenant  took  the  land,  but  were  completed  be- 
fore he  entered  upon  it,  which  last  fact  was  noticed 
by  Lord  EUenbof-ough.  In  Rex  v.  Poulton-with-Feam- 
head  (a)  the  renting  of  twenty-seven  perches  of  land  for 
growing  potatoes,  at  the  price  of  25.  6d.  per  perch, 
under  an  agreement  with  the  landlord  that  he  should 
furnish  the  tenant  with  manure  sufficient  for  the  culture 
of  potatoes,  was  held  to  be  a  renting  at  S/.  75.  6^., 
although  the  manure  was  not  furnished  until  after  the 
holding  commenced,  and  without  the  manure  the  land 
was  not  worth  25.  6d»  per  perch.  But  that  goes  much 
further  than  the  preceding  cases. 


183L 

The  King 

against 

The  Inhabit* 

anuof 

HuNTSHAM. 


Coleridge  contra.  In  Rex  v.  Aston  (i),  the  improve- 
ment was  made  at  the  expense  of  the  tenant  Rex  v. 
Poidton^mlA'Feamhead  is  reconcileable  in  principle  with 
the  former  cases,  and  shews  that  it  is  sufficient  if  the 
tenement  either  be  worth  10/.  at  the  time  of  entering,  or 
be,  by  the  contract  between  the  landlord  and  tenant,  to 
be  made  of  that  value  at  the  landlord's  expense ;  for  the 
tenant  comes  to  settle  on  a  tenement  of  that  value  within 
the  meaning  of  the  stat.  13  &  14  Car.  2.  c.  12.,  although 
the  improvements  do  not  take  place  till  after  the  time  of 
the  entry.     (He  was  stopped  by  the  Court.) 

Lord  Tenteroen  C.  J.  This  case  is  not  distinguish^* 
able  from  Rex  v.  Poulton-with^Fearnheadf  and.  must  be 
governed  by  it  The  order  of  sessions  must  therefore  be 
quashed. 

The  rest  of  the  Court  concurred. 

Order  of  sessions  quashed* 


(a)  6M,t 8*252. 


(6)  9M,t&5i. 
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18S1. 


Saturday, 
Uay  28th. 


The  Kino  against  The  Churchwardens  and 
Overseers  of  St.  Bartholomew  the  Great, 
London. 


To  a  maiidft-  A    MANDAMUS  issued,  calling  upon  tlie  charch- 

cburchwtfdent  wardens  and  overseers  of  the  poor  of  St»  Bat'- 

to  •ummooa  tholomew  the  Greatj  in  tlie  city  of  London^  to  give  public 

^^SlT  ^  ">o^ce  of  a  vestry  of  such  of  the  inhabitants  of  the 

ettmbiitbing  »  parish  as  werc  by  law  entitled  to  attend  vestry  meetings, 

the  concerns  of  ^^^  q(  tfag  place  and  liour  of  holding  the  same,  for  the 

the  poor,  pur-  *  '^  _ 

niant  to  purpose,  if  they  should  think  fit,  of  establishing  a  select 

59  6.  5.  cw  12. 
a  return  was 
made,  stating 
that  there  was 
by  cuktom,  an 
ancient  vestry 


time  imnie* 
morial  con- 
sulted and  de- 
liberated on 


vestry  for  the  concerns  of  the  poor  of  the  said  parish, 
and  of  nominating  and  electing  the  members  thereof,  if 
it  should  appear  to  the  vestrj^  so  summoned,  that  such 

whSf  had  f^m  *®'®c^  vestry  ought  to  be  established  in  pursuance  of  and 

according  to  the  statutes  in  that  case  inade  and  pro- 
vided; or  that  the  said  churchwai*dens  and  overseers 

parochial  mau    should  shew  cause  to  the  contrary.     The  return  made 

tersy  and  acted 

as  a  select  vestry  by  the  churchwardens  and  overseers  stated,  that  the  said 

for  the  concerns  .,  .^  .-  j.i^^t  i 

of  the  poor;       parish  was  an  ancient  parish,  and  that  there  was  and 

and  that  they 
had  immemo- 
rially  been  ac- 
customed to 
perform  the 
duties  imposed 
on  select 
vestries  by  the 
statute : 

Held,  that 
the  return  was 
bid,  since  the 
statute  imposes 
some  duties, 
as  the  manage- 


had  been  in  the  same,  ftt>m  time  immemorial,  an  ancient 
and  laudable  custom,  that  the  rector  of  the  church  of 
the  said  parish  for  the  time  being,  and  the  two  church- 
wardens for  the  time  being,  and  such  parishioners  of  the 
said  parish  as  should  have  served  the  office  of  upper 
churchwarden  of  the  said  church,  and  such  other  pa- 
rishioners as  should  have  been  elected  by  the  suflTrage 
of  the  greater  number  of  the  said  rector  and  parishioners, 

ment  of  money 

raised  by  poor  rates,  and  making  orders  for  the  government  of  overseers,  which  could  not 

have  existed  before  the  sUtutc  43  Etn.  c.  S. 

being 
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being  members  of  the  vestry  of  the  said  parish,  in  vestry  loSI. 
parochially  assembled,  were  used  and  accustomed  to  be  xbv  Kim 
members  of  the  said  vestry  of  the  said  parish,  and,  ex-  ^^9^ 
clusively  of  the  other  parishioners,  to  meet  in  the  vestry 
of  the  said  church,  and  there  to  consult,  treat,  and  de- 
liberate among  themselves  of  the  parochial  matters  and 
other  things  concerning  the  said  church  and  parish,  or 
the  advantage  and  benefit  of  the  said  parish,  and  to  act 
as  a  select  vestry  for  the  concerns  of  the  poor  of  the 
same.  The  return  further  stated,  that  the  rector  of 
the  parish,  the  churchwardens  making  the  return,  and 
certain  parishioners  therein  named,  at  the  time  when  the 
writ  was  received,  were  members  of  and  constituted,  and 
at  the  date  of  the  return  still  were  members  of  and  con- 
stituted, the  vestry  of  the  said  parish  according  to  the 
custom ;  some  of  the  last-mentioned  parishioners  having 
previously  served  the  office  of  upper  churchwarden,  and 
the  residue  having,  before  they  became  members  of  such 
vestry,  been  duly  elected  by  the  greater  number  of  the 
rector  and  parishioners  members  of  vestry,  in  vestry 
parochially  assembled.     And  that  the  duties  {a)  imposed 

on 

(a)  The  duiinimpoitd  bj  59  6.  5.  c.  18.  i.  1.  upon  the  wlect  tettries 
to  be  entablisbcd  in  pursuance  of  that  act  are  as  follows :  — ^  *<  And  ercrf 
nicfa  aelcet  fciUy  is  berebj  empowered  and  required  to  examine  into  the 
rtalo  aad  conditioii  of  tbe  poor  of  the  parish,  and  to  inquire  into  and 
determine  upon  the  proper  objects  of  relief,  and  the  nature  and  amount 
of  the  relief  to  be  given ;  and  in  each  case  shall  take  into  consideration 
tb«  character  and  conduct  of  the  poor  person  to  be  relieved,  and  shall  be 
at  liberty  to  distinguish,  in  the  relief  to  be  granted,  between  the  deserving 
and  the  idle,  extravagant,  or  profligate  poor ;  and  sudi  select  vestry  shall 
make  orders  in  writing  for  such  relief  as  they  shall  think  requisite,  and 
shaU  inquire  into  and  superintend  the  collection  and  administration  of  all 
money  to  be  raised  by  the  poor's  ntes,  and  of  all  other  Ainds  and  money 
raised  or  applied  by  the  parish  to  the  relief  of  the  poor ;  and  where  any 
•Bcfa  select  Testy  ■hall  be  established,  the  ofwtem  ot  the  poor  are  re- 

quiredi 
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1331.       on  select  vestries  by  the  act  passed  in  59  G.  S.,  to 

'        '        amend  the  la^s  for  the  relief  of  the  poor,  had  imme- 

(tgninst        mortally  been  used  and  accustomed  to  be  performed  and 

PAmwolouEw  executed  in  the  said  parish,  and  still  were  and  continued 

so  to  be  by  the  vestry  so  constituted  by  the  said  custom 
as  aforesaid. 


Prendergast  was  now  heard  against  the  return.  This 
is,  on  the  face  of  it,  a  bad  return.  It  alleges  that  the 
duties  imposed  on  select  vestries  by  the  statute  59  6. 3. 
C.12.  have  been  performed  from  time  immemorial  within 
this  parish  by  the  vestry  as  now  subsisting.  But  some 
of  those  duties,  as  superintending  the  money  raised  by 
pooi^rates,  and  directing  the  overseers  of  the  poor  in  the 
execution  of  their  office,  are  evidendy  created  by  the 
statute  43  Eliz.  c,  2.,  and  cannot  have  arisen  before  that 
time.  The  fund  raised  by  poor-rates  ought,  by  43  £?£z. 
c,  2.,  to  be  managed  by  the  officers  there  mentioned, 
namely,  churchwardens  and  overseers;  and  the  act 
59  G.  3.  c,  12.  directs  that  the  overseers  shall  be  mem- 
bers of  the  vestries  established  under  that  statute :  bat 
this  return  states  a  custom  to  administer  the  poor-rates 
without  overseers.  In  Hex  v.  Woodman  (a),  where  an 
ancient  select  vestry  already  existed  for  the  management 
of  the  church  and  parish  affairs,  Lord  Tenterden  C.  J. 
was  of  opinion,  that  the  inhabitants  might  nevertheless 


quiredy  in  the  execution  of  their  oflfice,  to  conrorm  to  the  directions  of  the 
■elect  Testry,  and  shall  not  (except  in  cases  of  sudden  emergency  or 
urgent  necessity,  and  to  the  extent  only  of  such  temporary  relief  as  each 
case  shall  require,  and  except  by  order  of  justices,  in  the  cases  hereinafter 
provided  for,)  give  any  further  or  other  relief  or  allowance  to  the  poor, 
than  such  as  shall  be  ordered  by  the  select  Testry.** 
(«)  4  27.  i  J.  507. 

assemble 
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assemble  and  appoint  a  select  vestry  for  the  care  and        IdSl* 

management  of  the  poor,  not  interfering  -with  any  of  the 

rights  of  the  ancient  select  vestry.     It  is  true  theri3  is  a        agahui 

provision,  59  6.  S.  c,  12.  5. 36.,  that  nothing  in  that  act  Babtoolomiw 

shall  extend  to  alter,  affect,  or  disturb  any  select  vestry 

established  in  any  parish  by  ancient  usage ;  but  there 

cannot  have  been  any  usage  for  the  superintending  of 

poor-rates  before  the  act  43  EHz.  c.  2.,  nor  could  such 

duty  have  been  legally  performed  between  that  time  and 

the  passing  of  59  6.  S.  c.  12.  without  overseers.     The 

return,  therefore,  cannot  be  true,  and  there  ought  to  be 

a  peremptory  mandamus. 

Piatt  contriL  The  return  is  sufficient  There  is 
nothing,  in  the  custom  alleged,  against  common  right ; 
and  although  it  is  true  that  the  management  of  the 
concerns  of  the  poor  according  to  the  present  system 
began  under  Queen  Elizabeth^  they  may,  consistently 
with  common  law  and  right,  have  been  administered  in 
a  particular  parish  by  a  select  vestry  before  that  time, 
though  not  in  the  mode  pointed  out  by  43£/fz.  r.  2. 
And  if  they  were  so  managed  from  time  immemorial,  it 
follows  of  course  that  they  could  not  have  been  super- 
intended by  overseers.  In  omitting  them,  the  return  is 
consistent  with  itself.  In  Sex  v.  Woodman  (a)  the  point 
decided  was,  that  the  ancient  vestry  were  wrong  in 
assuming  to  act  under  59  6. 3.  c.  12.  and  elect  a  new 
one.  The  opinion  of  Lord  Tenterden  C.  J.  in  that  cas^ 
Ivhich  has  been  relied  upon,  was  only  an  obiter  dictum. 
If  that  dictum  were  applied  in  the  manner  contended  for, 
it  would  follow  that  there  might  be  two  select  vestries 

(a)  AB.^A.  507. 

in 
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ISSl.'       in  a  pftrifih,  which  cannot  have  been  intended  by  the. 
^  ^  legislature.    The  declared  object  of  59  6. 3*  c  12.  is  the 

nn*^        better  execution  of  the  laws  fix*  the  relief  of  the  poor; 

St. 

fUmwumAMMw  and  in  section  86.  it  is  provided  that  that  act  shall  not 

interfere  with  ancient  sdect  vestries.  Such  a  provision 
would  have  been  unnecessary  unless  ancient  vestries  had 
before  that  time  exercised  some  authority  in  the  manage* 
ment  of  the  poor,  with  which  the  powers  given  by  the 
new  act  might  conflict  A  return  to  a  mandamus  need 
not  be  such  as  can  be  supported  throughout  *,  it  is  only 
necessary  that  enough  should  be  established  to  excuse 
the  parties  from  performance.  It  is  not  pretended  in 
this  return  that  the  vestry  has  taken  upon  itself  all  the 
powers  given  by  59  G.  8.  c.  12. ;  nor,  on  the  other  hand, 
is  it  complained  that  they  have  failed  to  perform  any 
duties  which  the  parish  requires  from  such  a  body. 

LimuBDALS  J.  (a)  I  am  of  opinion,  taking  the  whole 
•f  this  return  together,  that  it  cannot  be  supported. 
The  custom  alleged,  so  far  as  it  regards  consulting  and 
deliberating  on  things  concerning  the  church,  and  the 
parish  generally,  is  good ;  and  I  am  not  prepared  to  say 
that  the  custom  to  act  as  a  select  vestry  for  the  concerns 
of  the  poor  of  the  parish  is  objectionable.  For  although 
the  first  provision  for  the  poor  by  statute  was  withia 
legal  memory,  yet  before  the  statute  of  ElizcJfeti  there 
were  modes  in  which  the  poor  were  provided  for^  by 
voluntary  contribution  of  individuals,  by  the  boanty  of 
the  monasteries,  and  in  other  ways ;  and  the  manage- 
ment of  the  relief  thus  afforded  may,  in  any  particular 
parish,  have  been  intrusted  to  a  select  vestry,  though 
not  possessing  any  compulsory  powers. 

(a)  Lord  TerUerden  C.  J.  bad  left  the  Court. 

But 
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Bat  tbe  return  goes  on  to  state  that  the  vestry  haS|       18S1. 
from  time  immemorial,  performed  the  duties  imposed       ~~"~'  . 

^    ^  r  The  KiKQ. 

on  select  vestries  by  the  act  59  6.8.  r.  12.     I  admit       agqmti 

that  there  are  cases  in  which  matters  of  recent  origin  Baetholomiw 

may  be  brought  under  ancient  customs,  as  it  was  held 

io  fVilies  «.  WilUanu{a)  that  an  immemorial  exemp- 

tion  for  all  oflScers  of  tl^e  Court  of  Chancery  extended 

to  persons  filling  newly  created  offices  in  that  Court. 

But  on  looking  into  the  statute  59  G.S.  r.  12*,  it  is 

clear  that  the  principle  of  that  case  does  not  apply  here. 

There  are  certain  duties  expressly  imposed  by  the  act 

which  cannot  have  been  immemorially  performed.     The 

examination  into  the  state  of  the  poor,  and  inquiry  as  to 

proper  obyects  of  relief,  may  have  been  carried  on  before 

l^al  memory,  and  orders  may  have  been  made  before 

that  time  for  relief,  out  of  such  funds  as  then  existed : 

but  the  vestry  cannot  have  superintended  the  collection 

and  administration  of  all  money  to  be  raised  by  the 

poor's  rates,  nor  can  they  have  given  directions  to  which' 

overseers  could  be  required,  in  the  execution  of  their 

oflSce,  to  conform,  till  after  the  statute  of  Elizabetlu 

There  are  also  enactments  in  other  parts  of  59  G.  3. 

c.  12.,  relating  to  the  discharge  of  duty  by  select  vestries, 

which  are  equally  inconsistent  with  tlie  supposition  of 

such  duty  being  performed  before  the  act  of  ElizabelAs 

as  in  sect  2.,  where  power  is  given  to  justices  to  make 

an  order  (first  summoning  the  overseers)  in  case  of 

adequate  relief  being  refused  by  the  select  vestry ;  the 

clause  (sect  6.)  for  appointing  non-resident  overseers  on 

the  nomination  and  at  the  request  of  the  vestry ;  and 

other  provisions  which  it  is  unnecessary  to  go  into, 

because  it  is  sufficiently  clear  from  the  parts  of  the  act 


(a)  8  7*.  R.  631. 


alr^dy 


THX  GmSAT. 
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1831.       already  mentioned  that  the  custom  relied  upon  is  not 

agahut 
St.  .    .  «      , 

BiRTHOLOHKw  Pauke  J.  I  801  of  the  same  opinion.  By  the  sta* 
tute  of  59  6. 3.  the  inhabitants  of  a  parish  have  a  right 
to  establish  a  select  vestry  according  to  the  provisions 
there  made,  except  in  certain  specified  cases;  one  of  which 
i$9  where  there  is  already  in  the  parish  a  select  vestry, 
established  and  acted  upon  by  virtue  of  ancient  usage  or 
custom,  and  which  vestry  would  be  distrubed  in  its 
functions  by  the  establishment  of  a  new  one.  But  sup* 
posing  such  a  vestry  to  exist,  with  a  control  over  the 
poor,  it  ought,  in  order  to  exclude  the  operation  of 
the  act,  to  have  already  as  extensive  powers  for  the 
regulation  of  the  poor  as  the  statute  gives  to  new  select 
vestries*  And  the  present  return  states  that  the  ancient 
vestry  has  immemorially  performed  all  the  duties  im* 
posed  by  the  statute.  Then  the  question  is,  looking  at 
this  statement,  and  comparing  it  with  the  statute,  whether 
it  can  by  possibility  be  true.  Among  the  duties  imposed 
by  the  statute  is  that  of  superintending  the  funds  raised 
by  poor's  rates ;  and  it  is  enacted  that  the  overseers,  in 
the  execution  of  their  ofiBce,  shall  conform  to  the  di- 
rections of  the  select  vestry,  which  is  substandally  a 
provision  that  the  vestry  shall  make  orders  to  be  bind* 
ing  on  the  overseers.  Now  we  know  judicially  that  there 
were  neither  overseers  nor  poor-rates  before  the  43  EUz. 
The  ancient  vestry  may  have  had,  from  time  imme- 
morial, the  power  of  applying  and  managing  funds 
raised  for  the  relief  of  the  poor  otherwise  than  by  com* 
pulsory  rates,  and  there  is  no  reason  that  they  should 
not  continue  to  enjoy  that  authority,  if  existing.  But  it 
is  also  clear  that  the  inhabitants  are  not  precluded  from 
exercising  the  power  of  appointing  a  vestry  to  discharge 

those 
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those  functions,  and  very  important  ones  they  are,  which  1831. 

arise  out  of  the  poor-law  first  established  by  the  statute  "    ~ 

of  Elizabeth.     And  this  decision   will  agree   with  the  agcanu 

•  •                     "■  ^'^ 

opinion  expressed  by  Lord  Tenterden  in  Rex  v.  Wood-  Bahtholomiw 

.     .  TUB  GrXAT. 

man  {a). 


Taunton  J.  The  parish  has,  prima  facie,  a  right 
to  that  which  is  sought  by  the  present  mandamus. 
Then  is  any  reason  shewn  why  they  should  not  obtain 
it  ?  The  return  states  that  the  ancient  vestry  has  been 
accustomed  to  act  as  a  select  vestry  for  the  concerns  of 
the  poor;  in  what  way,  is  not  there  specified ;  but  it4b 
afterwards  said  that  the  duties  imposed  on  select  vestries 
by  59  6. 3.  c.  12.  have  immemorially  been  executed 
and  still  are  so  by  the  vestry  constituted  by  custom  as 
aforesaid.  This,  as  an  exposition  of  the  mode  in  which 
the  vestry  has  been  accustomed  to  act  for  the  poor,  is 
manifestly  untrue,  because  it  is  impossible  they  should 
have  immemorially  discharged  some  of  the  duties  im- 
posed by  the  act,  which  have  been  already  pointed  out. 
The  return  then  cannot  be  supported,  inasmuch  as  it 
discloses  matter  which  we  know  judicially  not  to  be 
true.  No  blame  is  to  be  imputed  on  this  account  to 
those  who  prepared  the  return,  for  it  was  impossible, 
under  the  circumstances,  to  make  it  tenable.  With  re- 
gard to  the  exception  in  sect.  36.,  if  that  could  be 
understood  as  preventing  the  formation  of  a  new  select 
vestry  in  any  parish  where  one  had  already  existed,  and 
exercised  any  superintendence  over  the  concerns  of  the 
fK>or,  ic  would  follow  that  such  a  parish  could  not  by 
possibility  have  a  select  vestry  to  carry  on  the  manage- 
ment of  the  poor  according  to  the  provisions  of  the  act. 
An   ancient   vestry   may  perhaps    have  a  concurrent 

(a)  AB.^A,  507. 

Vol.  II.  L 1  juris- 


i\ 
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1831.       jurisdiction  with  one  appointed  by  the  statute,  on  some 

matters  relating  to   the  poor,   as  well  as   the  power 

rtgnintt        which  has  usually  belonged  to  vestries  in  ecclesiastical 

Babtholomiw  and  other  parochial  affairs,  but  that  is  not  material  to 

»HB  Great.  ■     •  .  i 

our  decision  on  the  present  return. 

Peremptory  mandamus  awarded. 


Monday,  GrYLLS  OgatTlSt  DaVIES. 

May  901b. 

The  servant  of  'T'ROVER  for  a  flute.  At  the  trial  before  Clurke  C.  J., 

hadn^iTbar-  *^  ^^^  Spring  great  sessions  for  Glamorganshire^  1 830, 

SllJ^"iL'^of  »*'  ^^  appeared  that  something  having  passed  between  the 

*^^  u!**'  *^"®  plaintiff*  and  a  Mr.  Brittan  respecting  a  proposed  pur- 

and  said  that  chase  of  the  flute  by  Brittan,  the  defendant  afterwards 

his  roaster 

desired  to  look    came  to  the  plaintiff*  and  asked  him  for  the  flute  for 

at  it,  and  would  i        .#»  i  j     <•  •    l 

keep  it  if  ap-  Brittan  to  look  at,  saying  that  if  he  approved  of  it  he 
chattel  was  in  would  keep  it.  The  plaintiff*  delivered  the  flute,  but 
deUT^^tcTtbe  desired  the  defendant  to  bring  it  back  immediately, 
WM  neither'  which  he  said  he  would  do.  It  was  not,  however, 
^*"^*^*'^  °*"  returned ;  the  parties  came  to  no  terms  as  to  the  pur- 
Trover  was        chase,  and  the  flute  was  demanded  back  and  refused. 

brought  against||i 

the  servant:       For  the  defence  Brittan  was  called  to  prove  that  the 

Held,  that  the 

master  was  a  defendant  was  his  servant,  and  that  he  had  sent  the 

ness  to  prove  in  defendant  to  ask  for  the  flute  for  him,  Brittan^  to  look 

Uie^mnsage  ^U  ^^d  to  say  that  if  it  was  approved  of  he  would  keep 

UmeTby  Wa  ^^'  ^^^^  ^^  ^^  immediately  delivered  by  the  defendant  to 

authority,  and  [jjjj,  ^jjj  ^jj^^  |jg  jj^d  kept  it  ever  since.   It  was  objected 

the  chattel  re-  '  '^  "^ 

ceived  and         to  this  evidence,  that  Brittan  was  an  interested  witness, 

kept  by  him. 

as  he  might  be  called  upon  in  case  of  a  verdict  for  the 
plaintifT,  to  indemnify  the  defendant.  The  evidence 
was  however  received,  and  a  verdict  found  for  the  de- 
fendant.    A  rule  nisi  was  obtained  for  a  new  trial,  on 

the 
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the  ground  that  BrUtan*%  evidence  ought  not  to  btye       18S1. 
been  admitted. 


Wkitcombe  now  shewed  cause.  The  witness  could 
not  be  incompetent  unless  the  defendant  acted  in  obe~ 
dience  to  bis  commands.  Then  the  question  is,  Were 
the  commands  which  he  gave  to  the  defendant  lawful 
or  not?  If  they  were  lawful,  no  tortious  conversion 
coold  have  taken  place  in  obedience  to  them ;  and,  there* 
fore,  if  the  jury  found  the  defendant  guilty  of  such 
conversion,  the  witness  could  not  be  liable  in  consequence 
of  the  commands  given.  If  they  were  unlawful,  the 
witness  was  not  liable  to  indemnify  the  defendant,  for 
there  can  be  no  contribution  enforced  between  wrong- 
doers ;  Merryoieather  v.  Nixan  {a) ;  Stephens  v.  Ehoail  (b). 
Paddock  v.  Fradley(c\  where  the  master  was  held  a 
competent  witness  for  the  servant,  very  much  resembles 
the  present  case. 

Maule  contrd.  If  the  master  did  not  authorize  the 
servant  to  deliver  such  a  message  as  he  in  fact  gave,  the 
objection  does  not  arise ;  but  then  the  plaintiff  ought  to 
have  had  a  verdict.  It  was  opened,  however,  in  defence, 
that  the  servant  acted  fairly  in  obedience  to  his  master's 
direction.  If  so,  the  master,  in  proving  the  nature  of 
that  direction,  was  an  interested  witness,  because  if  the 
message  appeared  to  have  been  one  which  would  operate 
as  a  deceit  upon  the  plaintiff,  the  master  was  liable  to 
the  servant  for  any  responsibility  which  might  attach  to 
bim  in  consequence.  He  was  answerable  over  to  the 
defendant,  not  as  a  joint  wrong-doer,  but  on  the  ge- 
neral principle  that  where  a  party  acting  as  the  servant, 

(<i}  S  7.  27.  IStf.         {b)  4  If.  4^  6'.  359.         (c)  1  Cromp.  i  Jerv.  90. 

L  1  2  and 


Gbtlls 
Davixs. 


Daviks. 
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18Si.  and  for  the  benefit,  of  another,  innocently  does  some- 
thing  by  which  he  incurs  responsibility, .  the  person  on 

agamit  whose  Hccount  the  thing  was  done  is  liable,  not  for  con^ 
tribution,  but  for  indemnity.  This  was  the  ground  of 
decision  in  Langdon  v.  The  African  Company  (a).  [Lord 
Tenierden  C.  J.  The  company  had  received  the  benefit 
of  the  act  for  which  the  executor  was  sued,  and  he 
sought  relief  against  them  in  equity.]  Such  indemnity 
must  necessarily  be  given,  on  account  of  the  incon- 
venience which  would  follow,  if  a  servant,  whenever 
he  had  to  execute  commands  of  his  master,  (not  illegal 
or  wrongful  in  themselves,)  by  which  the  rights  of  other 
persons  might  be  affected,  were  obliged  to  ascertain  the 
master's  tide  (6).  In  Paddock  v.  Fradlei/{c)  the  act 
complained  of  was  a  trespass,  which  distinguishes  that 
case  from  the  present.  {Parke  J.  If  a  verdict  could 
have  gone  against  the  defendant  in  this  case,  it  would 
have  been  on  the  ground  that  he  made  a  statement  by 
which  the  plaintiff  was  deceived ;  how  could  the  master 
be  liable  if  he  did  not  sanction  that  statement  ?  Little- 
dale  J.  The  case  would  then  be  like  that  put  in 
Southern  v.  Haw  (i/),  by  Houghton  J.  **  If  one  command 
his  servant  to  sell  an  ill  horse,  and  the  servant  sell  him 
for  a  good  one,  whereby  the  servant  is  arrested  and  in- 
damaged,  yet  the  servant  shall  not  have  his  remedy 
against  his  master."] 

Lord  Tenterden  C.  J.  As  the  case  stood  when  the 
master  was  called,  I  think  he  was  a  competent  witness; 
for  if  he  proved  that  the  defendant  was  authorized  by  him 

(a)  Cited,  15  Vin.  Jbr.  Matter  and  Servant ,  6.  pi.  5.  from  Ch,  Pree. 
2S1. 

(b)  See  Miret  ▼.  Solebay,  2  Mod.  242. 
(e)  1  Cromp,  4;  Jerv.  9a  (d)  Cro.  Jae.  468. 

to 
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to  deliver  the  message  which  was  in  fact  delivered,  the 
plaintiff  could  not  recover ;  if  he  proved  that  the  de- 
fendant was  charged  with  a  different  message,  then  a 
verdict  against  the  defendant  in  this  action  would  not 
have  been  evidence  to  support  an  action  afterwards 
brought  by  him  against  his  master. 
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Grylu 

agaifitt 

Batiu. 


LiTTLEDALE  J.  concurrcd. 

Parke  J.  Objections  to  the  competency  of  a  witness 
should  regularly  be  taken  upon  the  voir  dire,  though  the 
practice  is  not  adhered  to.  Now  the  questions  which 
would  have  been  put  to  this  witness  upon  the  voir  dire, 
to  try  his  competency,  would  have  been  whether  the  de- 
fendant was  his  servant,  and  whether  he  had  authorized 
him  to  make  any  representation  (which  might  have  been 
$peci6ed)  calculated  to  deceive  the  plaintiff.  And  it  is 
clear,  from  the  evidence  which  he  in  fact  gave,  that  the 
answers  to  these  questions  must  have  shewn  that  he  did 
not  authorize  any  such  representation,  and  consequently 
was  not  liable  over  to  the  defendant  in  the  event  of  a 
verdict  against  him. 


Taunton  J.  If  the  witness  could  have  been  affected 
at  all  by  the  verdict,  he  stood  indifferent  between  the 
parties ;  for,  as  the  case  is  put  on  behalf  of  the  plaintifiii 
if  the  verdict  had  gone  against  the  defendant,  the  wit- 
ness was  bound  to  indemnify  him  on  the  ground  of 
deceit  in  the  message  carried  by  him  from  his  master; 
but,  on  the  other  hand,  the  evidence  of  the  witness,  if  it 
discharged  the  defendant,  rendered  himself  liable. 

Rule  discharged. 
LI  3 
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J831. 


May  dlst. 


The  Stratford  and  Moreton  Railway  Company 

against  Stratton, 

'T'HIS  was  an  action  of  debt,  tried  before  Lord  Tetv- 
terden  C  J.  at  the  sittings  in  London^  after  Trinity 
term  1829|  when  a  verdict  was  found  for  the  plaintiffs 
for  1000/.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 

The  plaintiffs  are  a  company  incorporated  by  statute 

which  was  amended  by  6  G.  4. 
c.  clxviii.  At  a  meeting,  held  on  the  1 7th  of  September 
1822,  the  committer  of  the  company,  assuming  to  act 
by  virtue  and  under  the  authority  of  the  first-mentioned 
statute,  made  the  following  calls  for  money  from  the  pro- 
prietors, (viz,)  10/.  per  share  to  be  payable  on  the  28tb 
of  October  1822,  10/.  per  share  to  be  payable  on  the 
28th  of  December  in  the  same  year,  10/.  per  share  on 
the  28th  ot  February  1823,  10/.  per  share  on  the  28th 


A  company 

W8fC  CDI* 

powered  bj  act 
of  parliament 
to  carry  on 
certain  works, 
and  the  com- 
initt«e  were 
authorised  to 
make  caUk  for 
money  upon 

t!3!:g'    1  &  2  G.  4.  c.  IxUi, 

}0i,  per  share, 
from  time  ti> 
time  as  they 
should  find 
necenary,  so 
that  no  calls 
should  be 
made  at  the 
interval  of  less 
than  two 
months  from 
each  other. 
None  of  the 
powers  of  the 
act  were  to 

be  put  in  force    of  April  1828,  and  4-/,  per  share  on  the  28th  of  Jitne 

till  3.3,50(y.  /  »  r 

were  sub-  1823;  and  notice  of  such  calls  was  given  by  advertise- 

scribed.     Tlie 

committee  began  the  works  before  thai  sum  was  subscribed,  and  made  a  single  order, 

calling  on  the  proprietors  for  several  payments  of  10^.  each,  to  be  made  at  intervals  of  two 

months. 

A  subsequent  act  recited,  that  the  capital  of  35,50(V.  had  not  been  subscribed ;  that  the 
company  had  proceeded  in  the  works,  incurred  debts,  &c.  and  that  a  certain  sum  was  due 
fix>m  defaulters  in  the  payment  of  calls.  It  provided  for  carrying  on  the  works,  and  for 
making  further  calls  $  and  it  enacted«  that  the  powers,  &c.  of  the  former  act  (except  where 
expressly  altered)  should  remain  vested  in  the  company,  though  the  53,500^.  had  not  been 
subscribed. 

In  an  action  by  the  company  agsinst  one  of  the  committee  for  money  due  on  some  of  the 
calls  made  as  above  mentioned,  others  of  which  he  had  paid :  Held,  that  the  calls,  being 
made  all  at  one  time,  were  irregular;  that  they  were  not  ratified  by  tlic  mention  of  them  in 
the  second  statute,  as  it  could  not  be  presumed,  in  the  absence  of  any  expression  lo  such 
effect,  that  the  legislature,  when  passing  that  act,  was  apprized  of  their  having  been  im- 
properly made;  and  that  the  defendant  wa%  not  estopped  by  having  joined  in  making  the 
calls,  or  by  his  payment  of  part  of  them,  from  disputing  their  validity;  for  that,  the  calls 
being  against  law,  no  person  ought  to  have  been  misled  into  a  compliance  with  them  by  the 
defendant's  conduct  or  admissions. 

ment 
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inent  in  a  county  newspaper,  on  the  5th  of  October       1831. 
1822.  

The  SrKATFOBD 

At  the  time  when  these  calls  were  made,  and  also  at   an  i  Morktok 

,         .  ,  .  t      1  -     1  1  1         «         Railway  Co. 

the  times  at  which  they  were  respectively  payable,  the  agninsi 
defendant  was  a  proprietor  of  forty  shares,  and  he  at- 
tended the  meeting  of  the  committee  at  which  the  calls 
were  made,  as  a  member  of  such  committee,  and  joined 
ill  making  them.  The  minutes  of  the  proceedings  at 
such  meeting  were  read  over  to  him  at  the  time,  by  the 
secretary,  and  he  approved  of  them :  he  also  paid  the 
full  amount  on  his  forty  shares  for  the  first  two  calls,  at 
the  times  at  which  respectively  such  calls  were  made 
payable,  but  upon  the  subsequent  calls  under  the  first 
act  of  parliament,  and  also  upon  other  calls  made  under 
the  second  act  of  parliament,  he  paid  only  so  much 
money  as  made  up,  together  with  the  sums  previously 
paid  by  him,  the  full  amount  of  the  calls  upon  twenty 
shares,  contending  (on  grounds  not  relevant  to  the 
question  in  the  special  case)  that  his  liability  was  limited 
to  that  number  of  shares. 

On  the  17th  of  September j  1822,  when  the  first- 
mentioned  calls  were  made,  the  whole  sum  of  33,500/. 
had  not  been  subscribed  according  to  the  seventy-fourth 
section  of  the  first  act  of  parliament  No  objection 
was  made  by  the  defendant,  before  the  trial  of  the 
causey  to  the  mode  in  which  the  calls  were  made,  or 
to  the  authority  of  the  committee,  under  the  act  of 
parliament,  to  make  them. 

The  material  parts  of  the  statutes  above  referred  to 
were  as  follows.  By  1  &  2  G.  4.  c.  Ixiii.  the  company 
were  empowered  to  raise  among  themselves  33,500/.  for 
the  purposes  of  the  act,  and  an  additional  sum  of  7000/. 

L 1  4  .  if 
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18 SI.       if  necessary,  and  from  time  to  time  to  make  calls  upon 
""-^•^       the  proprietors  for  money  for  the  expeoces  of  the  un- 

The  Sr&ATroRD 

and  MoEiTOK   dertaking  and  to  carry  on  the  same,  as  they  should, 

Railway  Co,      ^  ,  •  /.     i  n        t 

a^iaina  from  time  to  time,  nnd  necessary  for  those  purposes; 
so  that  no  such  call  should  exceed  10/.  upon  each  share 
which  any  person  should  be  possessed  of,  and  so  that 
no  calls  should  be  made  but  at  the  distance  of  two  calendar 
months  at  ifie  least  from  each  other,  and  that  twenty-eight 
days'  notice,  at  the  least,  should  be  given  of  all  such 
calls,  by  advertisement  in  a  newspaper.  And  it  was 
further  enacted,  that  the  whole  sum  of  dS,500/.  should  be 
subscribed  be/ore  any  of  the  jxmers  given  by  this  act 
sfiould  be  put  in  force.  By  the  recital  of  the  act  6  6. 4. 
c.  clxviii.  it  appeared  that  the  sum  of  33,500/.  had  not 
yet  been  subscribed ;  that  the  company  had,  in  part, 
executed  the  railway  and  works :  that  a  part  of  the 
subscriptions  had  been  received,  but  that  **  the  sum  of 
7851/.  remained  due  from  sundry  subscribers  who  were 
defaulters  in  the  payment  of  the  respective  calls,  and 
from  insolvent  and  bankrupt  subscribers ; "  that  money 
had  been  raised  by  mortgage  (which  the  former  act  em- 
powered the  company  to  do),  but  that  a  large  additional 
sum  was  still  requisite,  which  it  was  proposed  to  raise 
by  further  mortgage,  and  by  calls  upon  the  proprietors. 
A  part  of  the  former  act  (as  to  making  a  collateral  branch 
of  road)  was  therefore  repealed,  but  it  was  provided  that 
the  remainder  of  the  statute,  and  all  the  powers,  pro- 
visions, &c.  therein  should  (except  where  expressly  re- 
pealed or  altered)  stand  good  as  if  re-enacted.  Sect.  20. 
gave  the  power  of  making  any  calls  for  the  completmg 
of  the  railway  and  payment  of  debts,  not  exceeding  in 
the  whole  15/.  per  share,  in  the  manner  afterwards  men-* 
tioned.    SecL  26.  contained  the  following  clause :  — 

"And 
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**  And  whereas  the  several  sums  of  money  already        1631. 
advanced  and  expended  on  the  said   railway  greatly  ^^  stuawoed 
exceed  the  sum  of  dd.500/.9  the  calculated  expence  in    »"**.?**'*"^'* 

'  '  ^  Railway  Co. 

the  said  act  ( 1  &  2  G.  4.  c.  Ixiii.)  mentioned ;  be  it  further        agninst 

Strattok. 

enacted,  that  all  and  every  the  powers  and  authorities 
which  were  given  by  the  said  recited  act,  save  and  except 
such  powers  and  authorities  as  are  expressly  repealed  by 
this  act,  shall  be  and  remain  and  the  same  are  hereby 
vested  in  the  said  company,  notwithstanding  the  whole 
of  the  said  sum  of  33,500/.  has  not  been  subscribed  as 
required  by  the  said  act." 
The  case  was  now  argued  by 

Jardine  for  the  plaintiffs.  Two  objections  are  made 
to  the  plaintiffs'  right  to  recover.  First,  that  the  calls 
made  on  the  17th  of  September  1822,  some  of  which 
this  action  is  brought  to  enforce,  were  unauthorized  by 
the  statute  then  subsisting,  inasmuch  as  they  were  made 
before  the  33,500/.  had  been  subscribed.  Secondly, 
that  they  were  irregular,  not  being  made  at  the  dbtance 
of  two  calendar  months  from  each  other.  As  to  the  • 
first  objection,  tlie  case  of  The  Norwich  and  Lowesi^ 
Navigation  Company  v.  Theobald  {a)  would  be  decisive 
against  the  plaintifis  if  this  case,  like  that,  depended  on 
a  single  act  of  parliament :  but  here  the  irregularity  is 
cured  by  the  second  statute,  6  G.  4.  c.  clxviii.,  which  re- 
oognixes  what  has  been  done  since  the  preceding  act^ 
and,  amdkig  other  things,  the  making  of  calls ;  for  these 
are  expressly  referred  to  in  the  first  section.  This  in- 
tention to  ratify  the  proceedings  already  taken  is  elear 

(a)  \U.iM.  151. 

from 
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18SL        from  the  twenty-sixth  section,  which  expressly  continaes 
"■^^       all  the  powers  and  authorities  of  the  company  (except 

The  Steatford 

and  MoRKioir    those  Specifically  repealed),  although  the  whole  capital 
agtmut  *    mentioned  in  the  former  act  has  not  been  subscribed. 
If  the  calls  are  not  sanctioned  by  6  6.4.  cclxviii.  all 
the  other  proceedings  taken  previously  to  that  act  for 
carrying  on  the  wofk  are  also  unauthorized.     To  the 
other  objection  it  may  be  answered,  first,  that  that  also 
is  cured  by  the  latter  act  of  parliament ;  secondly,  that 
although  the  calls  were  made  by  one  and  the  same 
order  of  the  committee,  the  act  was  substantially  com- 
plied with,  inasmuch  as  the  payments  were  only  to  be 
made  at  intervals  of  two   months;   thirdly,  that  the 
defendant  is  estopped  from  taking  this  objection,  having 
joined,  as  a  committee-man,  in  making  the  calls,  and 
having  induced  others  to  comply  by  paying  the  calls 
himself  in  respect  of  twenty  shares.     Where  a  person, 
in  any  transaction  with  another,  has  by  deed  or  word 
admitted  particular  facts,  and  the  other  has  acted  upon 
such  his  admission,  he  cannot  afterwards  in  a  dispute 
with  the  same  party,  arising  out  of  that  transaction, 
deny   the  facts,   though   consistently   with   truth;    as, 
where  a  man  has  represented  a  woman  as  his  wife 
who  was  not  so ;  or  put  in  bail  in  a  wrong  name.   [Lord 
Tenterden  C.  J.   He  cannot  contradict  the  admission  for 
the  purpose  of  undoing  what  has  been  already  done; 
but  you  would  carry  the  principle  of  estoppel  farther.] 
In  Clarke  v.  Clarke  {a)  the  plaintiff,  whose  goods  had 
been  sold  under  a  commission  of  bankrupt,  brought 
trover  for  the  purpose  of  trying  the  validity  of  the  com- 
mission, and  on  proof  that  he  had  recommended  the 

(a)  6Eip,6\, 

auctioneer 
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auclioneiN^  who  sold,  it  wm  heM  Umifc  he  was  ^sloppAd.  189U  , 
iParkeJ.  From  disputing  the  sale.]  lhLike^.HemBi{p\  jbe^^jl^m^ 
where  the  bankrupt  had  canvassed  for  assig^eea»  he  was  ^^.,^^*'^ 
held  to  be  estapped  from  disputiog  the  oomnussion*  agomt 
IP^rkeJ.  He  could  not  contest  the  title  of  those  whom 
he  bad  caused  to  be  made  assignees.]  fVaUom  v«  Wace  (&}« 
[Lord  Tenterden  &  J.  There  the  bankrupt  had  availed 
himself  of  the  commission  to  obtain  his  discharge  out  of 
custody^  in  which  he  was  at  the  suit  of  the  petitioning 
creditor.].  In  Hmne  y*Bog&rs{c\  the  Court  lays  dowA 
the  principle  of  estoppel  thus:  "  There  is  bo  doubt  but 
that  the  eicpress  admission  of  a  party,  to  the  auit^  or  ad- 
missions implied  frqm  his  conduct^  are  evidence^  and 
strong  evidence^  against  him;  but  we  think  that  he  is  at 
liberty  to  prove  that  such  admissions  were  mistaken  or 
wens  untru^  and  is  not  estopped  or  coDcluded  by  themt 
unless  another  pevson  has  been  induced  by  them  to  alter 
his  condition ;  in  such  a  case  the  party  is  estopped  from 
disputing  their  truth  with  respect  to  that  person  (and 
those  claiming  under  him)  and  that  traiisactioiu"  Here 
the  defendant,  by  making  the  calls,  and  bimadf  comply^i 
ing  with  some  of  them,  has  induced  other  members  of 
the  company  to  make  those  payments  which  he  now  saysy 
in  his  own  case,  ought  not  to  be  enforced. 

PlaU  contra.  The  cojnmittee  bed  only  power  to  make 
calls,  *'  as  they  should  from  time  to  time  find  necessary ,r 
aocording  to  the  provisions  of  1  &  2  G.  4.  c.  Ixiii*  The 
intention  wasi.tliat  the  necessity  of- the  calls  shbuJd  be 
considered  of  from  time  to  time.    Here  a .  nnmber  are 


(a)  6  Eip.  120.  (6)  5  B,  ^  C.  1 53.  (c)  9  B.  cj-  C,  577. 

made 
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1831.        made  at  once,  to  be  all  paid  within  nine  months.    Sap- 
"       pose,  by  the  expiration  of  that  time,  occasion  had  not 

The  Stratford  f'       ^     ^  ^  ^ 

and  MoRZToir   been  found  for  all  the  money,  what  was  to  be  done  with 
against        it?     (Here  he  was  stopped  by  the  Court) 


Strattoh. 


Lord  Tentebden  C.J.  I  think  these  calls  were 
not  regular  according  to  1  & 2G.4.  c. Ixiii.  By  that  act 
the  calls  are  to  be  made  at  intervalsj  and  the  com- 
mittee are  to  judge,  from  time  to  time,  of  the  neces- 
sity of  making  them.  Here  several  are  made  at  once,  to 
an  amount  which  may  probably  not  become  necessary 
in  the  timb  over  which  they  extend,  and  if  so,  the  residue 
must  be  lodged  at  a  banker's,  or  placed  elsewhere  at  the 
peril  of  the  proprietors.  I  think  it  was  not  the  in- 
tention of  the  act  that  they  should  be  exposed  to  this 
hazard.  But  it  is  contended  that  the  subsequent  statute 
recognises  these  calls  as  valid.  That  statute  takes  notice, 
in  the  recital,  that  the  whole  sum  of  33,500/.  mentioned 
in  the  former  act  has  not  been  raised,  and,  at  the  same 
time,  that  a  part  of  the  works  has  been  completed.  So 
&r  it  clearly  ratifies  what  has  been  done.  It  then  states 
that  a  certain  sum  has  been  raised,  but  that  785 It 
remain  due  from  subscribers,  who  are  defaulters  in  the 
payment  of  the  respective  calls.  But  it  does  not  appear 
from  this,  that  the  legislature  was  informed  in  what 
manner  the  calls  had  been  made.  They  would  suppose 
that  what  was  done  had  been  done  rightly.  It  is  a  strained 
construction  to  infer  from  such  expressions  as  appear  in 
the  recital  of  this  statute,  that  the  legislature  sanctioned 
what  it  does  not  appear  they  even  knew.  The  argu- 
ment on  the  ground  of  estoppel  might  have  applied  if 
any  person  had  been  led  astray  by  the  conduct  of  the 

defendant. 
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defendant     But  he  is,  in  fact,  one  of  a  committee  who        1831. 
have  made  certain  calls  not  warranted  by  law,  and  in  _.   ^ 

The  STRATfORD 

part  paid  them.     Whoever  has  paid  those  calls  might,  aod  Moretoit 

Railway  Co* 

have  known  that  he  was  not  obliged  to  do  so;   his        a^nui 
paying  them  was  his  own  fault,  and  no  person  has  a 
right  to  allege  that  he  was  misled  by  the  act  of  the 
defendant 

LiTiXEDALE  J.  I  think  it  is  impossible  that  these 
calls,  originally  made  as  they  were,  could  be  enforced. 
It  is  true  the  second  statute  dispenses  with  the  provision 
of  the  first  as  to  putting  certain  powers  in  force  before 
the  requisite  capital  shall  have  been  subscribed,  and 
authorizes  further  calls,  although  that  sum  is  not  yet 
made  up.  But  the  clause  requiring  the  subscription  to 
be  completed  before  the  powers  are  exercised  is  quite 
distinct  from  that  which  directs  that  the  calls  shall  be 
made  at  two  months'  distance  from  each  other,  and  the 
act  dispensing  with  the  first  does  not  affect  the  second. 
It  b  said  the  defendant  is  estopped  from  availing  him- 
self of  this  latter  clause.  But,  first,  it  is  not  shewn  that 
he  hasy  by  his  conduct,  induced  any  person  to  pay 
money,  or  do  any  other  act  in  compliance  with  these 
calls.  And,  further,  it  seema  to  me  that  this  is  not  a 
case  in  which  the  defendant  could  be  estopped  in  the 
manner  alleged.  The  case  of  a  bankrupt  who  has 
taken  advantage  of  a  commission  against  him  is  very 
difierent :  there  it  might  be  a  doubt  whether  the  party 
was  really  a  bankrupt  or  not;  his  act  might  remove 
that  doubt,  and  induce  other  individuals  to  place  them- 
selves in  a  situation  which  they  otherwise  would  not 
have  stood  in ;  and  it  is  reasonable  that  he  should  not 

after- 
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1831.       afterwards  be  admitted  to  impeach  the  validity  of  What 
'"     "  is  done  in  conseaoence  of  suth  conduct  on  bi«  tmrt. 

The  SrnATroko  *  * 

«id  MdRtMir  But  in  this  case  the  act  expr^sly  savs  that  such  and 
iig(rin$i  soch  things  shall  not  be  done,  except  in  a  certttin 
manner^  it  cannot,  therefore,  be  contended  here  that  the 
conduct  of  the  defendant  has  misled  other  parties,  and 
shall  thus  operate  by  way  of  estoppel,  as  in  the  case  of 
the  bankrupt,  and  enable  the  company  to  enforce  calls 
which  the  statute  says  shall  not  be  made. 

Parks  J.  I  think  it  is  clear  that  the  act  1  Sc  2  G.  4. 
c.  Ixlii.  meant  that  the  calld  should  be  made  from 
time  to  time  as  necessity  arose.  I  agree  to  the  doctrime 
in  Heane  v.  Refers  (a),  that  a  party  having  made  ad- 
missions by  which  another  has  been  led  to  alter  his 
condition,  is  estopped  from  disputing  their  truth  with 
respect  to  that  person  and  that  transaction  ;  but  I  think 
it  does  not  apply  here,  where  the  question  raised  by  the 
party  supposed  to  have  made  the  admission  is  one  not 
of  fact  but  of  law.  It  appears  to  me  also,  that  the 
second  statute  does  not  remove  the  objection  as  to  the 
time  at  which  the  calls  were  made,  for  the  legislature 
cannot  be  presumed  to  have  known  that  they  were  all 
made  at  Qnce,  and  not  at  the  periods  prescribed  by  the 
former  act.  And  I  think  that  the  twenty-sixth  secUon 
of  6  G.  4.  c.  clxviii.,  enacting  that  the  powers  of  the  pre- 
ceding statute  shall  be  and  remain  with  the  company, 
though  the  sum  of  33,500/.  has  not  been  subscribed,  has 
no  bearing  on  this  objection,  for  that  it  is  prospectife 
only,  and  not  retrospective. 

Taunton 


SfRATIOir* 
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Taunton  J.     It  is  admitted  that  the  calls,  if  judged        1831. 
of  by  the  first  statitte  only,  are  irreffular,  but  it  is  said  the        — ^ 
subsequent  act  sets  them  up  as  valid.     But  as  that  act   «Qd  Morstqk 
contains  no  clear,  direct,  and  particular  ratification  of  the        a^am^ 
calls,  which  in  fact  were  made  four  years  before,  I  think 
it  cannot  have  the  effect  of  rendering  that  order  legal, 
which  was  illegal  at  the  time  it  was  made*     It  is  also 
dear  that  the  defendant  was  not  estopped.     It  was  not 
competent  to  him  to  dispense  with  the  statute  under 
which  he  and  the  rest  of  the  committee  professed  to  act, 
even  for  the  purpose  of  rendering  himself  liable  to  be 
sued.     The  calls  being  contrary  to  law,  it  lies  in  his 
mouth  to  take  that  objection,  though  he  was  a  party  to 
their  being  made. 

Postea  to  the  defendant. 


S^  '^  ^'CAy^iii  TRmiTY-TifeM 


J    t  .J 


V<IT>»  «hV/ 


DeciantioQ       ;iP|EeiLARA^TION ' Staled'  thtet'diftiieiiees  ^ad  >MseB 

■tated.  thftt  dif-    1^  ,  ,  .  .        , 

ferences had  w-: -  (letwedn idiei:t)lftiatiiff'«M:tt^e  deftiMiafiit,:<tesp6ct«^ 
tba  plaintiff  ml)  dertaiik> liafaditice  of  !tiie'piakKifl^>ft>r wid :<Mi<ik;«Mlik 
!:i!^^t    ^-  theH)«fe«ian^  ia  rMpetit  of  tekaib  bitfs  of  «it«fa«ng^ 

tain  liabilities       •  >  .       •  t 

of  the  plaintiff  on  account  or  die  defendant, 'in' respect  of  bills  of  exchange  to.  which  the 
plaintiff  had  put  f^  f^ff^,  .f^d  jrhi^h  th^ 4^^14411  hf4  i^o|iated  b  >tl«l  thel>l»i«i9  h»d 
commenced  an  action  against  the  defendant  oti  account  of  his  having  negotiated  the  same, 
and  alio  for  the-Ji^cnyeijipf  tiif  lii^;\nf^  that  b^mi/fiideri)ladaiik'thB»aid  ltttiOb»'llii 
cause  and  all  matters  in  difference  between  the  parties  were  referred  to  arbiti^tion.  .  That 
the  arbitrator  mmitH^ii^m^LimtittApbtidU^cMAktiSbkudBm^^ff^^^ 
and  that  the  defendant  should,  at  the  same  time,  deliver  up  to  the  plaintifl[  a  bill  of  ex- 
change for  300C,  therein  particularly  described,  or  give  the  plaintiff  a  bond'^liltfefttfiiVf; 
and  farther,  that  the  defendant  should,  at  tl^e  same  tiqaci  pay  the  plaiBtiffl34^,^  unlcas  he, 
the  defendant,  shb^fditht^'pay'^it'teiuaHi^  iui  upon  a'JadgmentVecdveKd'by  A,  and 
others  against  the  4^mfifiPat,M  9t certi^in.actipni .bPMf ht ,t)y, U^e  u^  ^v.-and.Qtba^  t^9^ 
iheplainiig^,  as  tAe  drawer  of  a  certain  bill  of  exchange  Ifbr  HOoi.,  beinng  date  tne  18th  of 
May  1826,  dnW^,bfy4fifniUvat^[»^f[pnd  (^  hn.(9W  ?*>^*fi«Wj?9!4^»e.  W  ^ 

order  of  the  drfendanJt,  and  by  him  indorsed  t6  the  said  A.  and  others,  and  likewise  cause 
satisfiu^ion  to  b»y«Mv^4  J?nfl4P>^Ju(te°^9H^(;  it  «mll}nBli9ns>i4pdijUlflwefM>^'l9 
to  the  plaintiff  the  last-mentioned  bill  of  exchange  :  And  tlie  arbitrator  further  awarded^ 
that  on  performaniSidf  (thff  WiiMd  wr[»/bMtfi'thftip^ 
mutual  and  general  releases.  ,  »  .  , 

Plea,  first,  thittiblfcde  ebftllngi/Wlrtfkti^eiitfilarly  ^es(JHb^,i  hiSlM^  InL 

dorsed  by  the  plaintif't  and  by  him  delivered  to  the  dcfendatu :  and  that  th^  liability  of  the 
plaintiff,  in  respeetHbf  tlie^jjarine.'Was  a  mater  in  mkntiti  Mibaiirt^d^to'thd^arbHratoii 
and  that  he  had  not  awarded  c^ucerpiiyg -it.         .  ,:.,  i.  ,,         .     •'  1 

Secondly,  thelifee  As  to  ^  rfction  Which  Vasdepdtidrhg  between  th^  ptaiutiff  and 'defehdant 
at  the  time  of  lhe«fcr^qi,,^cl  tp 4iv^  <^^^  f«5"]W  vmtun^ 9^**^^  «^^n<^f    ^ 

Tnirdly,  the  like  as  to  a  judgment  recovered  by  A,  and  others  against  the  plamlift 
which  was  unsati«#^  at,^  tifae  fif  ryD^gHi^.^^rf^  4f^  wli^ch  a^^aa^^Rtirfli  vM^^fT 
the  plaintiff  or  defendant  ought  to  satisly. 

Fourthly,  that  t^f j^  ^vm  ^'^x  tm|>  jfi|)ig|iiqi|t  1  reco^rndk '  oriladtioo  <  If  oQght^ita^.  Ai.  ^td 
others  against  the  defendant  on  any  such  bill  of  exchange  drawn  by  the  defendant,  as  was 
mentioned  in  tbe;«Mtti^\ikid\thceillerftlttiMttCb  ornhtt  liWaMl ■  Itf  t6  Uicb'tj^Rlginoiit  VMk 
impossible.  ■  <  '  •     1 

FifUily,  that  th«J«reildii^t  a^Wliad^lUj^niiUWitf^  frtM  ifi'irfidtbtH^rt  t6  (^^'9^^^ 
tion  to  be  entered  c^n  the  judgment-soil,  in  such  lasunBei>tiQned  action,  and^  therefore^  that 
it  was  wholly  out'.bfIUfs*^<|i6^ei^^Jo  tidi^V  niir'Wks'it  {k^'his>iw&'t6 'del/^^r  Up  i6  ih^ 
plaintiff  the  bills  rfexchanw  in.  ih^.jiww^^  ^pdof^  to  and  o^ 

standing  m  tlie  hanas  of  xiui^f  (Persons. 

Upondemurrej^,ifWiljeijl,         j  .    ■    ,    ;,;,.,.  n,,.!   N.r.!      M      ]        •...-.♦. 

That  the  first  three  pleas  were  bad,  because  the  arbitrator,  by  having  awarded  mutual  and 
general  releases,  «f«m,^Idfem^  ^l>^lii^ffld^f[hBe|d  i^.finaM^7dtqi4<ftHPQ^tbf  (olarteite  la 
those  pleas  respectivelv  mentioned,  afld  *the  generid  release  would  be  an  answer  to  any 
actions  or  claims  fcpindMiiiti^h  ttif  la:.- •  1    ^',<  'h    /••  i  »    .-t;      >  >  i...  !      r' 

And,  that  the  fourUi  and  fifth  pleas  were  bad,  because,  although  it  mifht  be  impossime 
for  the  defendant  fd  {i4^riA't5tttal&-^ftrt»Df  ihd  ^wkrdiiheiyiUnleMidnMny^tfaft  IM^ 
each  instance  gave  an  alternative  whicn  he  could  perfou^.  . , 

to 
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to  which  the  plaintiff  bad  put  his  name  without  any  con-  18S1. 
sideration,  and  which  the  defendant  had  negotiated;  that 
the  plaintiff  had  commenced  an  action  in  the  King's  avmut 
B^ich  against  tlie  defendant,  for  damages,  on  account  of 
his  having  so  negotiated  the  said  bills,  and  also  for  the  re^ 
covery  of  the  said  several  bills  of  exchange,  which  action, 
at  the  time  of  making  the  order  next  mentioned,  was 
depending;  and  that  aflenn'ards,  by  an  order  of  the 
Honourable  Mr.  J.  Liitledalej  the  said  cause,  and  all 
matters  in  difference  between  the  parties,  were  referred 
to  the  arbitrament  of  A.  B.^  Esquire,  so  as  he  should 
make  and  publish  his  award  in  writing,  of  and  con** 
ceming  the  matters  referred  on  or  before  a  day  therein 
mentioned. 

The  declaration  then  stated  mutual  promises  to  per^ 
form  the  award,  and  averred  that  on  the  8th  of  January 
1830,  the  arbitrator  made  and  published  his  award  of 
and  concerning  the  matters  referred  to  him,  whereby 
he  awarded  that  the  defendant  should  pay  to  the  plain*' 
tiff  lOs.  on  the  1st  of  February  then  next,  and  that  the 
defendant  should,  at  the  same  time,  deliver  up  to  the 
plaintiff  a  certain  bill  of  exchange  for  300/.,  bearing 
date  the  7th  of  Jvly^  1826,  drawn  by  the  defendant 
upon,  and  accepted  by  the  plaintiff,  payable  six  months 
after  date  to  the  defendant's  order,  and  by  him  deli^ 
vered  before  the  same  became  due  to  one  Am  Hunter  i 
or  instead  thereof  should,  at  the  seme  time,  give  the 
plaintiff  his  bond  for  600/.,  conditioned  to  indemnify 
the  plaintiff  against  all  demands,  loss  or  damage,  by 
reason  of  the  last-mentioned  bill;  and  also  that  the 
defendant  should,  at  the  same  time,  pay  to  the  plaintiff 
the  further  sum  of  343/.  105.  unless  he,  the  defendant^ 
should,  on  the  said  1st  of  February^  pay  and  satisfy 

Vol*  II.  M  m  what 
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JJ'^^y*         TheSxRATFORD  and  Mobeton  Railway  Company 

May  81st* 

against  Stratton. 

A  company        rpHJs  was  an  action  of  debt,  tried  before  Lord  7>n- 

wore  €in*  Jl^ 

powered  by  »ct  terden  C-  J.  at  the  sittings  in  hondon^  after  Trinity 

of  parliament  11.1         1   •     •/r 

toouryon        term  1829,  when  a  verdict  was  found  for  the  plaintins 
and  the  com-'    for  1000/.,  subject  to  the  opinion  of  this  Court  upon  the 

mittee  were         ^  ,, 

autboriied  to      following  case :  — 

moDcy  upoiT        The  plaintiiTs  are  a  company  incorporated  by  statute 

tbepropmiors.   j  &  2  G.  4.  c.  IxUi^  which  was  amended  by   6  G.  4. 

not  exceeding  '  ^ 

10?.  per  share,    ^^  clxviii.     At  a  meetinff,  held  on  the  1 7th  of  September 

from  time  ti>  " 

time  as  they  1822,  the  Committer  of  the  company,  assuming  to  act 
necetury,  so      by  virtue  and  under  the  authority  of  the  first-mentioned 

that  no  calls  i      i      /.  n       .  n    /.  r  i 

should  be  Statute,  made  the  following  calls  for  money  from  the  pro- 

imerval  of  less  prietors,  (viz.)  10/.  per  share  to  be  payable  on  the  28th 

monthrfrom  ^^  October  1822,  10/.  per  share  to  be  payable  on  the 

Nooe^'^The  ^^^  ^^  December  in  the  same  year,  10/.  per  share  on 

powers  of  the  the  28th  ot  February  1823,  10/.  per  share  on  the  28lh 

act  were  to  j  ^  r 

be  put  in  force    oi  April  1823,  and  4/.  per  share  on  the  28th  of  June 

tiU3.3,5(Xy.  . 

were  sub-  1823  •  and  notice  of  such  calls  was  mven  by  advertise- 

Kribcd.     The  o  ^ 

committee  began  the  works  before  that  sum  was  subscribed,  and  made  a  single  order, 
calling  on  the  proprietors  for  several  payments  of  lOt.  each,  to  be  made  at  intervals  of  two 
months. 

A  subi^uent  act  recited,  that  the  capital  of  35,.50(V-  had  not  been  subscribed  ;  that  the 
company  had  proceeded  in  the  works,  incurred  debts,  fkc,  and  that  a  certain  sum  was  due 
from  defaulters  in  the  payment  of  calls.  It  provided  for  carrying  on  the  works,  and  for 
making  further  calls;  and  it  enacted,  that  the  powers,  &c.  of  the  former  act  (except  where 
expressly  altered)  should  remain  veatcd  in  the  company,  though  the  53,5CX)/.  had  not  been 
subscribed. 

In  an  action  by  the  compsny  against  one  of  the  committee  for  money  due  on  some  of  the 
calls  made  as  above  mentioned,  others  of  which  he  had  paid :  Held,  that  the  calls,  being 
made  all  at  one  time,  were  irregular;  that  they  were  not  ratified  by  tlic  mention  of  them  in 
the  second  statute,  as  It  could  not  be  presumed,  in  the  absence  of  any  expression  to  such 
effect,  that  the  legislature,  when  passing  that  act,  was  apprized  of  their  having  been  im- 
properly made;  and  tliat  the  defendant  wa%  not  estopped  by  hsving  joined  in  making  the 
calls,  or  by  his  payment  of  part  of  them,  from  disputing  their  validity ;  for  tliat,  the  calls 
being  against  law,  no  person  ought  to  have  been  misled  into  a  compliance  with  them  by  the 
defendant's  conduct  or  admiisioos. 

ment 


Stratton. 
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nient  in  a  county  newspaper,  on  the  5th  of  October       1831. 
1822.  

The  SrKATFORD 

At  the  time  when  these  calls  were  made,  and  also  at  an  i  Morktok 
the  times  at  which  they  were  respectively  payable,  the  aguinsi 
defendant  was  a  proprietor  of  forty  shares,  and  he  at- 
tended the  meeting  of  the  committee  at  which  the  calls 
were  made,  as  a  member  of  such  committee,  and  joined 
ill  making  them.  The  minutes  of  the  proceedings  at 
such  meeting  were  read  over  to  him  at  the  time,  by  the 
secretaty,  and  he  approved  of  them :  he  also  paid  the 
full  amount  on  his  forty  shares  for  the  first  two  calls,  at 
the  times  at  which  respectively  such  calls  were  made 
payable,  but  upon  the  subsequent  calls  under  the  first 
act  of  parliament,  and  also  upon  other  calls  made  under 
the  second  act  of  parliament,  he  paid  only  so  much 
money  as  made  up,  together  with  the  sums  previously 
paid  by  him,  the  full  amount  of  the  calls  upon  twenty 
shares,  contending  (on  grounds  not  relevant  to  the 
question  in  the  special  case)  that  his  liability  was  limited 
to  that  number  of  shares. 

On  the  17ih  of  September,  1822,  when  the  first- 
mentioned  calls  were  made,  the  whole  sum  of  83,500/. 
had  not  been  subscribed  according  to  the  seventy-fourth 
section  of  the  first  act  of  parliament  No  objection 
was  made  by  the  defendant,  before  the  trial  of  the 
cause,  to  the  mode  in  which  the  calls  were  made,  or 
to  the  authority  of  the  committee,  under  the  act  of 
parliament,  to  make  them. 

The  material  parts  of  the  statutes  above  referred  to 
were  as  follows.  By  1  &  2  G.  4.  c.  Ixili.  the  company 
were  empowered  to  raise  among  themselves  33,500/.  for 
the  purposes  of  the  act,  and  an  additional  sum  of  7000/. 

L  1  4  .  if 
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18S1.       if  necessary,  and  from  time  to  time  to  make  calls  upon 
"       the  proprietors  for  money  for  the  expences  of  the  un- 

TbeSr&ATroRD  ^   ^  "^ 

and  MoRRox   dertaking  and  to  carry  on  the  same,  as  they  should, 

Railway  Co.      ^  .  .  /•     i  *•         i 

againti  iTotn  time  to  time,  nnd  necessary  for  those  purposes; 
so  that  no  sudi  call  should  exceed  10/.  upon  each  share 
which  any  person  should  be  possessed  o^  and  so  that 
no  calls  should  be  made  but  at  the  distance  qftxoo  calendar 
months  at  the  least  from  each  olher^  and  that  twenty-eight 
days'  notice,  at  the  least,  should  be  given  of  all  such 
calls,  by  advertisement  in  a  newspaper.  And  it  was 
further  enacted,  that  the  whole  sum  of  38,500/.  should  be 
subscribed  before  any  of  the  pcnoers  given  by  this  act 
slujuld  be  put  in  force.  By  the  recital  of  the  act  6  G.  4. 
c.  clxviii.  it  appeared  that  the  sum  of  38,500/.  had  not 
yet  been  subscribed ;  that  the  company  had,  in  part, 
executed  the  railway  and  works:  that  a  part  of  the 
subscriptions  had  been  received,  but  that  ''  the  sum  of 
7851/.  remained  due  from  sundry  subscribers  who  were 
defaulters  in  the  payment  of  the  respective  calls,  and 
from  insolvent  and  bankrupt  subscribers ; "  tliat  money 
had  been  raised  by  mortgage  (which  the  former  act  em- 
powered tlie  company  to  do),  but  that  a  large  additional 
sum  was  still  requisite,  which  it  was  proposed  to  raise 
by  further  mortgage,  and  by  calls  upon  the  proprietors* 
A  part  of  the  former  act  (as  to  making  a  collateral  branch 
of  road)  was  therefore  repealed,  but  it  was  provided  that 
the  remainder  of  the  statute,  and  all  the  powers,  pro- 
visions, &c.  therein  should  (except  where  expressly  re- 
pealed or  altered)  stand  good  as  if  re-enacted.  Sect.  SO. 
gave  the  power  of  making  any  calls  for  the  completing 
of  the  railway  and  payment  of  debts,  not  exceeding  in 
the  whole  15/.  per  share,  in  the  manner  afterwards  men- 
tioned.   Sect.  26.  contained  the  following  clause :  — 

"And 
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''  And  whereas  the  several  sums  of  money  already        1831. 
advanced  and  expended  on  the  said  railway  greatly  ^  « 
exceed  the  sum  of  3S»500/..  the  calculated  expence  in    and  Moritok 

[^  Railway  Co. 

the  said  act  ( 1  &  2  G.  4.  c.  Ixiii.)  mentioned ;  be  it  further        agninst 

Strattoic. 

enacted,  that  all  and  every  the  powers  and  authorities 
which  were  given  by  the  said  recited  act,  save  and  except 
such  powers  and  authorities  as  are  expressly  repealed  by 
this  act,  shall  be  and  remain  and  the  same  are  hereby 
vested  in  the  said  company,  notwithstanding  the  whole 
of  the  said  sum  of  SS,500/.  has  not  been  subscribed  as 
required  by  the  said  act." 
.  The  case  was  now  argued  by 

Jardine  for  the  plaintiffs.  Two  objections  are  made 
to  the  plaintiffs'  right  to  recover.  First,  that  the  calls 
made  on  the  17th  of  September  1822,  some  of  which 
this  action  is  brought  to  enforce,  were  unauthorized  by 
the  statute  then  subsisting,  inasmuch  as  they  were  made 
before  the  33,500/.  had  been  subscribed.  Secondly, 
that  they  were  irregular,  not  being  made  at  the  dbtance 
of  two  calendar  months  from  each  other.  As  to  the  • 
first  objection,  the  case  of  The  Norwich  and  Lontesiqft 
Navigation  Company  v.  Theobald  {a)  would  be  decisive 
against  the  plaintiffs  if  this  case,  like  that,  depended  on 
a  single  act  of  parliament :  but  here  the  irregularity  is 
cured  by  the  second  statute,  6  G.  4.  c.  clxviii.,  which  re- 
cognizes what  has  been  done  since  the  preceding  act^ 
and,  amddg  other  things,  the  making  of  calls ;  for  these 
are  expressly  referred  to  in  the  first  section.  This  in- 
tention to  ratify  the  proceedings  already  taken  is  dear 

(a)  iM.iM,  151. 

from 
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IS31^  ebfllrge'the  plaiai^fl  liability  in  respect  of  tbe  judgment 

".,  (whieb  wte  evidently  upon  one  of  the  bills  of  exchaoge 

h^tin^  in  ijueslion)  $  and  cbat  the  plaintiff  shall  give  faim  a  rdease 


KnuA 


(torn  all  claimSi  That  release  extinguisbes  fut  ever  any 
okim  on  Ais  judgmetl,  and  no  assigament  of  it  can 
raise  any  other  liability.  Secondly,  the  question  as  to 
the  liability  on  these  judgments  is  disposed  of,  because 
tbey'are-  inctiided  in  the  present  action.  The  declar- 
sCiM  shews  that  tbe  action  was  brought  to  recover 
dumages  for  tht  consequences  to  the  plaintiff  of  tbe  de* 
fend^ntbaving  negotiated  ceitain  bills;  and  the  award 
shews  that  softie  of  those  consequences  were  actions 
upov  those  bills,  in  which  jodgments  were  recovered. 
'The' Covivt,  therefore,  may  reasonably  intend  these  judjp- 
mtnts  to  be  included  in  the  grounds  of  actioo.  Then, 
as  lo  the  fourth  plea,  that  there  never  was  any  such 
judgment  i^ecovered  by  Tottief  R.  and  G.  against  the 
ddfendant  as  stated  in  the  award,  and,  therefore,  that 
tite'^i*ibrmance  of  the  award  as  to  such  judgment  was 
im|Kissible:  that  plea  is  bad,  because,  as  the  award 
^et  tbe  defendant  an  alternative  (^tion  of  doing  two 
thin^;  the  plea  raises  an  immateriai  and  irrelevant 
issuer  and  puts  in  issue  matter  of  law.  The  award  in 
reaiicy  does  not  mean  to  say  that  there  were  any  such 
jndgments  recovered,  or  any  action  against  the  defend- 
dntv  or  any  bills  drawn  by  tiie  defendant;  that  is  a  mere 
d^cal  error.  And,  suppose  this  direction  to  be  an 
impossible  things  it  does  not  vitiate  the  remainder  of 
the  a!wxH-d^  jllder  r*  SatriBe{a);  and  as  the  plea  goes  to 
the  whole  count,  it  is  bad;  but  besides,  there  is  an 
alternative  which  is  botli  possible  and  certain,  namely^ 

(a)  5  Tauni.  454> 

the 
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the  payment  of  the  848/.  10^.;  and  if  an  award  direct        HSli 
one  of  two  things  to  be  done,  and  either  of  the  two       " 
is  uncertain  or  impossible,  it  is  incumbent  on  the  party       (tgninM 
to  perform  the  other.    Lee  v.  Elkins  (a),  Simmciids  Vt 
Swqyne{b).    This  last  answer  applies  also  to  the  fifth 
plea* 

Lowes  Serjt  eontrik.  The  first  three  pktks  ttre  gbod* 
Here  it  was  a  condition  of  submitting  to  the  award, 
that  it  should  be  made  on  all  the  points  deferred. 
The  pleas  allege  that  the  matters  therein  rAentioned 
were  matters  submitted  to  and  not  decided  by  tb6 
arlHtrator,  and  that  allegation  is  admitted  by  the  de* 
murrer.  Those  pleasi  therefore,  shew  that  the  award 
is  not  final,  Bradford  v.  Bryan  (c),  Randall  ▼•  Randall  (d), 
Ingram  ▼.  Milnes[e\  Mitchell  ▼.  Siaveley{g).  [Lord 
Tenterden  C.  J.  In  Birks  v.  Ttippet  [h)  the  Ckiurt  wa^ 
of  opinion  that  the  arbitrator  by  awarding  mutual  re- 
leases had  adjudicated  upon  matters  not  mentioned! 
specifically  in  his  award.]  That  was  not  the  point 
decided,  for  the  plaintiff  in  that  case  baring  demurred 
\o  a  plea  which  called  in  question  the  vriidity  of  th^ 
award,  Saunders  for  the  defendant  olgected  to  the  de^ 
claration,  that  the  promise  being  to  pay  a  collateral  ium 
on  request,  an  actual  request  was  necessary  before  action 
brought,  and  should  have  been  specially  averred ;  and 
upon  that  ground  judgment  was  given  for  the  defendant* 
The  case  is  always  cited  for  that  point,  and  not  to  shew 
that  an  award  of  general  releases  is  a  decision  of  everf 

(a)  12  Mud,  585.  (6j  1  Tauni.  549. 

(c)   WilUh^SS.  {d)  lEasi.SU 

(e)  H  East,  445.  (g)  \  6  East,  SB, 


{h)    1  Sound.  32* 
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J0S1»       be  migbt  release  bimself  from  all  uncertaiaty  by  paying 


V^MAVMBf 


943/.  lOiO  That  might  be  insertai  as  a  penalty;  the 
^gainM  debt  might  be  less  than  that  sum.  The  foorth  plea  is 
goodi  because  it  shews  that  the  award  is  not  according 
tQ  the  submission^  and  that  there  is  an  error  of  fact  on 
the  face  of  it)  which  renders  performance  impossible. 
If  ibis  irere  a  mere  clerical  mistake,  it  should  have  been 
so  stated  in  the  d^laration.  An  award  which  is  l^Uy 
impocssiUe  is  Yoid,  Alder  v.  Savill  and  Others  (a),  Harris 
▼•  Cumon  {b) ;  and  the  impossibility  affects  any  claim  to 
feleases*    The  fifth  plea  is  good  for  the  same  reasons. 

Milierm  reply*  The  demurrer  admits  those  facts  in 
the  plea  only  which  are  well  pleaded.  If  the  award  of 
general  releases  amount,  in  point  of  law,  to  a  decision  by 
the  anrbitrator  of  the  several  majLters  mentioned  on  the 
pleas,  then  it  is  not  well  pleaded  that  there  were  matters 
$tibmitCed  which  the  arbitrator  has  not  decided.  The 
detnurrer,  therefore,  does  not  admit  the  truth-  of  that 
allegation. 

Loi^d  TfiNf ERDEN  C.  J»  I  am  very  glad  that  the  case 
of  Birks  v»  Trippet  (c)  enables  us  to  give  judgment  in 
iavour  of  the  plaintiff  according  to  the  law,  as  it  un- 
doubtedly will  be  according  to  the  justice  of  this  case. 
Tlie>  ilnt  plea  states,  that  a  certain  bill  of  exchange, 
beiring  date  the  18th  oi  May  1826,  had  been  drawn  by 
the  plaintiff  on  one  C  N&rian  for  payment,  to  the  order 
of  the  plaintiff,  of  S00/>,  and  that  that  had  been  in«* 
dbrsed  and  delivered  by  the  plaintiff  to  the  defendant, 
and  that  the  liability  of  the  plaintiff  as  drawer  of  the 

(a)  5  Tami*  4^4.         {b)  it  CMUm**  Rep.  594.         (c)  i  Scmnd,  32. 

bill 
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ecmieda  rdteae-tof  .All^ao(tuiifc»  add.caMes  (sfjiMtifD^iij 

suftskl  bilbf  [faqnd^^  4ebts»  C(^eiiB<il0»^iiaito,;oqdii(m4ltii9ii  ( 

wbateo^i«r, .  «o<dd   there  j.bcti.o  cbmbt  ifehfit  «l^  «9(Mlld^t> 

b4ve>vpilt  ^jmd  )to.l3«ieqr  ^hup) lipoid !t)be<^f«li4a«tiM(:I 

tqJheie  jad^eofsiTl  .pin.  JV^tf  vm Ar«Ai3(a)(«.(«^AC^i< 

dirctctod  tJbat  it  sho«Ul.payA.thfi(a}<>iuqiid«e^f(Mr  i^fiMsn. 

wpds  aod.  d»]fTMrork ;  T  -  tfant  .S.>8bQiiIlpiijiuir;9£A ;:  iati4j 

tb«r«ij^a  liial  g^aij^livolfeasea  •shauldjfob  0vm;ntnl(iaU|)rii  ^. 

and  fai  waft  htld'  tihaX  tfa^  >unoertaMi^.o£  that  part,  of'tbc^t 

akracd,  which.  >  had  >  irefereiitae,  <  to  >  thai  >  ta^krtrcMrk/  aad  sday'^ . 

work  jvitiata^  .th^i#hola;«^ttnca  frdni  Ita  bejof^  legjjd  hi  tfcall 

pbntidd^^-i^.jvrattU  haidapdved  cC  wbatjawitQlfoainm^ 

QMsideraUon  fot  ihp  9SL  ifa  baiyaid^  andith^igQlienili  r^ti 

laase.tc^.beiM^xbciited  by^hioi^    Sor.iiL  ibkifitee^etbeffafi 

k^sas  arte  ODljrttOibe-^gijveni'oa  iba^  patfonoaiMedfiib^ 

aincd  ia^t(^6la«^  dials  i%, on  ipcdcp*aKiinaaipr>fiiiayy,9^ 

afithaatvacd;  andapartofitbe  awiirdjji^lthi|tKtba(>dfiit 

badaot  flkall  pay  tha  plaintiff  jM^/^IOa  Imlanilieiaha^ 

bafonaitbeLat  of  JMniofy,  pay  nh§ijrfmdmb\¥t^8%ti^ 

fied  upon  a  jiidgmeattraooTaoed  by. Jlv/i^^aad ilUccH 

wise  cauaa  aatisfaattoD  <  tO'  be-  «Btercd{  OBntha.SudglMale 

xpU.    It  #ouki  not'  hava  boaa  aiiflbrlent^  thaGe^biB^>if.  tbil 

defandaot  had  got  satisfactioD'CkilJet^Mteitberf^Ui  Wk^ 

ksi  it coald  t)e  shewaiibai.lK.ihadipnd'i«hat)witt^4^ 

fniritbe  ji^dgnitnl;  and  nrhal  thafl  waa^^  might  aftabfrMa 

baaaiaAlarcf  diqmte.  < [TLoKd.TptMrdeniG^.  Ilffbejbad 

ipit  Bal»rao|ian:eiilerbd^  thal^woirid(.haMU>tt>^ifiviito 

ibat  beJiad  paid  wbati^as  da^  ^ulhtriluiidiiM^amf  rf^ 

ba 
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1831.       have  taken  into  considciatiou  the  matter  mentiooed  in 


the  first  plea,   anid   that  the  defendant  U  entitled  to 

,  .    •  I  '  . 

4«BKn4r  judgment  on  the.  demurrer  to  that  plea*  The  same 
observation  applies  to  the  second  plea«  The  award  has 
undoubtplly  put  an  end  to  the  action  {  for  the  arbitrator 
has  not  pnly  ordered  roon^  to  be  paid,  but  a  general 
l^lease,  w^icl^  would  cl»irly  put  an  end  to  it.  As  to 
the  third  plea^  the  liability  of  the  defendant  to  satisfy 
any  judgment  recovered  against  the  plaintiff,  coujid  only 
arise  from  contract,  and  a  general  relei^se .  would  be  an 
answer  to, any  action  on  such  contract-  Then,  as  to  the 
fourth  plea,  which  states  that  the  performance  of  a  part 
of  the  award  is  impossible,  supposing  that  to  be  so,  the 
answer  is,  that  the  alternative  is  possible  and  certain, 
viz.,  ^the  payment  of  a  sum  of  money,  and  ^that  beipg 
the  case,  the  defendant  is  I^und.  to  perfpnp  the  thing 
whicn  is  possible.  The  same  observation  applies  to  the 
Qfth  plea.  The  plaintiff  is  therefor^  enticed  to  jud^ 
ment  on  all  the  pleas. 

»■    '     iT'..    ,  '      ;I-    ,•   .    *  .     \       .  .     ^M     •         •. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  Birks 
V.  Trippet  (a),  shews  that  the  award  of  releases  amounts 
to  a  determination  by  tl^e  arbitrator  as  to  the  bijl  men« 
tipned  iq  the  first.plea,  and  the  action  mentioned  in  the 
second.,  'As  to  ^e  question  whether  the  plaintiff  or 
defendant  wer^, liable,  upon  the  judsquent  mentioned  in 
th^  third  pjea ;  considering  the  nature  of  this  reference, 
ahd  that  the  differences  had  arisen  (as  is  said  in  the  der 
da^ation)  re^ectinj^  liabjlit^  of  the  plaintiff  on  account 
of  th^  defendanf;,.  in  respect  of  certain  bills  o^  exchange 
to  which  the  plaintiff  had  put  his  name,  and  which  the 

(a)  1  Smmd.  32. 

defendant 


e^ 


IN  THE  First  Year  op  WILLIAM  IV.  541 


Pakke  J.  I  am  also,  of  c^nion  that  there  ought  to 
be  judgment  for  the  plaintiff.  Many  of  the  objections 
to  this  award  are  founded  upon  that  which  is  manifestfy 
a  clerical  mistake,  the  insertion  in  the  award  of  the  word 
de/endarU  instesid  o{  plaintiff!  The  objection  taken  to 
the  award  by  the  first  plea  is,  that  a  queistioa  us  to  the 
liabili^  of  the  plaintiff  as  drawer  of  the  bill  therein  men- 
tioned, was  submitted  to  and  i^ot  decided  by  the  arbi- 
trator ;  but  the  award  of  mutual  and  general  releases  is 
a  final  dedsion  of  that  question,  and  a  complete  ad- 
judication upon  it  in  point  of  law*  That  was  the  first 
point  decided  in  Birks  v.  Trippet  (a).  Then  as  to  the 
second  plea,  the  same  answer  applies :  the  arbitrator  by 
the  award  of  general  releases  has  put  an  end  to  the 
action  there  mentioned,  and  all  other  claims  and  de- 
mands both  at  law  and  in  equity.  The  general  re- 
lease might  be  pleaded  to  the  action  either  in  bar 
or  puis  darrein  continuance,   or  taken   advantage  of 

(a)  1  Saund.  S3. 

Vol.  IL  •Mm  4  by 


defendant  had  n^bdate^ ;  and  that,  the  judgment  men-       1831. 
tioned  in  that  plea  having  been  given  agdnst  the  plain-      „ 
tifl^  the  question  was,  whether  the  plaintiff  should  satisfy        anomu 
that  judgment,  or  the  defendant,,  for  him ;  we  must  in- 
tend that  there  was  some  contract  to  render  the  defend- 
ant liable  to  satisfy  the  judgment  so  recovered  against 
the  plaintiff  and  whatever  that  was,  a  general  release 
would  operate  as  a  discharge  firom  it.     As  to  the  ob- 
jection taken  to  the  award  on  the  fourth  and  fifth  pleas, 
that  it  was  impossible,  or  •out  of  the  power  of  the  de- 
fendant, to  perform  it,  the  answer  is,  that  he  may  re* 
lieve  himself  from   all  uncertainty  by  payment  of  a 
stated  sum. 


»    ■ 
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18S1.       have  taken  into  considciatiou  the  matter  nientioQed  in 


the  £lrst  plea,   and.  that  the  defendant  is  entitled  to 
itmnM       jadfirment  on  the  demurrer  to  that  plea.     The  same 

Kino.  T.^  'i^      -^      •  .'''''  *^      '      .      ■ 

observation  applies  to  the  second  plea.  The  award  has 
undoubtedly  put  an  end  to  the  action  ^  for  the  arbitrator 
has  not  pnly  ordered  money  to  be  paid,  but  a  general 
release,  w^ich  would  clearly  put  an  end  to  it.  As  to 
the  third  plea«  the  liability  of  the  defendant  to  s^tisFjr 
any  judgment  recovered  against  the  plaintiff,  cou}d  only 
arise  from  contract,  and  a  general  release .  would  be  an 
answer  to  .any  action  on  such  contract. ,  Tben,  as  to  the 
fourth  plea,  which  states  that  the  performance  of  a  part 
of  the  award  is  impossible,  supposing  t;hat  to  b^  so,  the 
answer  is,  that  the  alternative  is  possible  and  certain, 
viz.,  ,the  payment  of  a  sum  of  money,  and  that  b^g 
the  case,  the  defendan|;  .is  bound,  to  perfonjii  the  thing 
whici)  is  possible.  The  same  observation  appaes  to  the 
fifth  plea.  The  plaintiff  is.  therefore  entitled  to  judg^ 
ment  on  all  the  pleas.    ... 

•  f 
I 
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LiTTLEDALE,  J.  I  am  of  the  same  opinion.  Biris 
V.  Tripp^  (a),  shews  that  the  award  of  releases  amounts 
to  a  determination  by  the  arbitrator  as  to  the  bill  men- 
tioned  ip  the  first, plea,  and  the  action  mentioned  in  the 
second..  As  to ,  the  question  whether  the  plaintiff  or 
defendant  werft, liable^ upon  the  jbdeQient  mentioned  in 

the  third  plea :  ponsiderinir  the  nature  of  this  reference, 

v.T  ;'.:,.  '^'^  .      '.:     ...■«''■'    '  '^  '  •  •'•:    *- .  '.'■.*  ••  '  - 
ahd  that. the  differences  had  arisen. (as  is  said  in  the  de^ 

daration)  respecting  liabjlit^  of  the  plaintiff  on  account 

of  the  defendant -in  respect  of  <;ertain  bills  o^  exchange, 

to  which  the  plaintiff  had  out  bis  name,  and  which  the 

(o)  lA«fuL32.  ^ 
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defendant  had  n^btiate^ ;  and  that,  the  judgment  men-       1831. 
ticmed  in  that  plea  having  been  given  against  the  plain-      „ 
tiff,  the  question  was,  whether  the  plaintiff  should  satisfy        afiomu 
chat  judgment,  or  the  defendant,  for  him ;  we  must  in- 
tend that  there  was  some  contract  to  render  the  defend- 
ant  liable  to  satisfy  the  judgment  so  recovered  against 
the  plaintiff  and  whatever  that  was,  a  general  release 
would  operate  as  a  discharge  firom  it.     As  to  the  ob- 
jection taken  to  the  award  on  the  fourth  and  fifth  pleas, 
that  it  was  impossible,  or  •out  of  the  power  of  the  de- 
fendant, to  perform  it,  the  answer  is,  that  he  may  re- 
lieve himself  from   all  uncertainty  by  payment  of  a 
stated  sum. 


t 


Fakks  J.  I  am  also,  of  opinion  thatibere ought  to 
be  judgment  for  the  plaintiff.  Many  of  the  objections 
to  this  award  are  founded  upon  that  which  is  manifestly 
a  clerical  mistake,  the  insertion  in  the  award  of  the  word 
defendant  instead  oi  plaintiff^  The  objection  taken  to 
the  award  by  the  first  plea  is,  that  a  question  as  to  the 
liability  of  the  plaintiff  as  drawer  of  the  bill  therein  men- 
tioned, was  submitted  to  and  i^ot  decided  by  the  arbi- 
trator; but  the  award  of  mutual  and  general  releases  b 
a  final  decision  of  that  question,  and  a  complete  ad- 
judication upon  it  in  point  of  law.  That  was  the  first 
point  decided  in  Birks  v.  Trippet  (a).  Then  as  to  the 
second  plea,  the  same  answer  applies :  the  arbitrator  by 
the  award  of  general  releases  has  put  an  end  to  the 
action  there  mentioned,  and  all  other  claims  and  de- 
mands both  at  law  and  in  equity.  The  general  re- 
lease might  be  pleaded  to  the  action  either  in  bar 
or  puis  darrein  continuance,   or  taken   advantage  of 

(a)  1  Saund.  52. 
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1831.       by  auditi  quereld.     Then   as  to  the  third  ptea,  the 
^  ^  question  submitted  whether  the  defendant  was  bound 

o^^inti  to  indemnify  the  plaintiff  against  the  judgments  men- 
tioned in  the  said  plea  could  only  arise  from  some 
contract  by  the  latter  to  indemnify.  If  so,  a  genend 
release  would  put  an  end  to  all  questions  upon  such 
contract ;  for  it  would  operate  as  a  discharge  from  all 
contracts,  executory  or  executed.  The  award  therefore 
decides  that  question.  Then  as  to  the  fourth  plea.  If 
there  neve#  was'  any  such  jadgnmit  recovered  against 
the  defendant  as  is  therein  mentioned,  that  was  not  a 
matter  referred,  but  still  the  award  would  only  be  bad 
as  to  that.  ;  Then  it  i^  said  tha^  as  there  was  no  such 
judgment  as  that  mentioned  in  the  award,  it  was  im- 
possible for  the  defendant  to  pay  any  sum  due  on  such 
judgment,  or  cause  satisfaction  to  be  entered  on  that 
judgment-roll.  Assuming  that  to  be  so^  he  mig^t  have 
paid  the  sum  awarded  by  the  arbitrator.  ThaC  disposes 
qf ,  the  fourth  as  wey  as  oC  th#  fifUi  plea.  ^  The  decision 
of  the  Court  as  to  mutual  releases  in  Birks  ▼.  Trip- 
pet  (a),  appears  not  to  have  been  adverted  to  in  MiUAM 
V.  Staveley  {b) ;  and  in.  the  latter  case  it  did  not  clearly 
appear,  by  the  seventh  plea  on  which  the  judgment  pro- 
ceeded, that  mutual  releases  were  awarded,  and,  at  all 
events,  the  attention  of  the  Court  was  not  directed  to 
that  point  Birks  y.  Trippet  does  not  decide  that  an 
award  of  mutual  releases  would  be  an  adjudication  of  a 
collateral  matter  not  arising  out  of  any  contract  between 
the  parties  to  the  submission,  but  that  it  is  an  adjudi- 
cation of  any  claim  resulting  from  such  contract.  The 
judgment  of  the  Court  must  be  for  the  plaintiS 

Taunton  J.  concurred. 

Judgment  for  the  plaintiffl 

(o)  i  Sound,  Si,  (^0  16£a«l,58. 
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SiMsoN  against  Moss.  ffedniftd^ 

June  lit* 

nPHIS  was  an  action  of  debt  brought  by  the  chamber^  A  hawker's 

lain  of  the  borough  of  Hertford,  against  the  de«  irJTe  Om  pii- 

fendant,  for  trading  in  the  said  borough  withopt  being  gtJ^u^^  "^ 

free  of  the  same,  or  authorized  or  empowered  by  act  ^"JJb&iJ^ 

of  parliament  so  to  do,  contrary  to  a  by-^law  of  the  ^"^^"JJ??* 

borough,   made  agreeably  to  ancient  custom  and  by  aiKiMtciiMPi^ 

virtue  of  a  charter  granted  to  the  burgesses  and  in«  not  ptnaiitod 

to  tlMl9» 

habitants  by  King  Charles  the  Second.  The  defendant 
pleaded  a  licence  duly  obtained  by  him,  under  the  seve^ 
ral  statutes  in  that  case  made  and  provided,  to  trade  as 
a  hawker  and  pedlar.     Demurrer  and  joinder. 

F.  Pollock  was  now  to  have  supported  the  plea.     But, 

Per  Curiam.  This  plea  cannot  he  maintained.  The  • 
act  8  &  9  fV.  3.  c,  25.,  which  was  the  first  statute  for 
licensing  hawkers,  contained  an  express  provision  (s.  17.} 
that  nothing  in  that  act  should  extend  to  give  power  to 
any  hawker  to  sell  wares  or  merchandizes  in  any  city, 
borough,  town  corporate^  or  market  town  within  thia 
realm,  otherwise  than  might  have  been  done  before  the 
act  passed.  That  clause  has  been  omitted  in  subse- 
quent acts,  and  it  was  not  necessary  it  should  have  been 
inserted ;  for  the  legislature  could  not  be  supposed  to 
intend  that  the  granting  of  a  hawker's  licence  should 
give  the  franchise  of  trading  in  all  corporate  towns 
throughout  the  realm. 

Judgment  for  the  plaintiff. 
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W0M^      Hill  against  The  Proprietors    of  the  Man- 

CHESTER  and  Salford  Water  Works. 


An  obUgor        T^EBT  on  two  bonds,  each  in  the  penal  sum  of  SOOf., 

sued  on  a  bond   -L^  ^ 

reciting  Acer-  bearing  date  the  1  Sdi  of  ^u^ft^lSlS  and  21st  of 

«tion?i» »- "  December  1814.    By  the  condition  of  the  first-mentioned 

plei^g'tSt  ^^^9  which  was  set  out  on  oyer,  it  was  I'ecited  that  the 

Sio^^'dif-  <5<^pai^y  ^ere,  by  an  act  of  parliament  (53  G.  S.'  c.  xx.), 

ferent,  unless  authori^d  to  raise,  in  addition  to  certain  monies  already 

be  can  make  it 

appear  by  his     raided  bv'  them  under  a  former  act  (49  G.  S.  c.  cxcii.), 

plea  that  the  ^ 

real  tnmsaction  any  sum  or  sums  of  money  not  exceeding  100,000/.,  in 
or  unlawful.  such  proportions  as  they  should  think  fit,  and  for  sacji 
company,  an.  purposes  as  in  the  first-mentioned  act  were  expressed, 
rf^ariUme^  by  mortgage  on  the  undertaking,  or  annuities  to  be 
tJ^^tid^t^  charged  thereon,  or,  if  they  should  think  it  more  expe- 
pMs,  has  given  JJent,  bv  bonds  or  promissory  notes  under  the  seal  of 

a  bond  purport-  -^     j  r  y 

Ing  lo  be  for  a    the  company,  payable  with  interest,  and  with  or  without 

sum  borrowed  y    r  ^  .  r  u  •  j 

andadtanced  power  in  the  holder  to  have  an  option  of  being  ad*» 
the  act,  it  is  not  mitted  to  hold  a  share  of  100/.  in  lieu  of  their  principal 
them  to  plead  money  or  such  part  thereof,  not  less  than  100/.,  as  should 
sudTb^d^Aii  ^  agreed  on.  The  condition  then  stated  a  resolution  of 
^  iourabl^  ttod  ^^  company,  for  the  purpose  of  raising  part  of  the  money 
that  the  money   authorized  to  be  raised  by  5S  G.  3.  c.  xx.,  to  issue  bonds 

was  not  m  fact 

borrowed  or       for  100/.  each,   bearing  Interest,   and  payable  in  five 

lent  for  the 

purposes  of  the  statutei  as  the  obligee  well  knew ;  the  pleas  n<»t  disclosing  any  fraudy  or 

injury  done  to  the  shareholders  in  Sie  company. 

By  a  clause  empoweriDg  such  company  to  raise  money  by  bonds,  it  was  enacted,  that 
every  holder  of  them  should  be  equally  entitled  to  a  chum  or  lien  on  the  rates  and  sums  <]£ 
money  to  be  taken  by  virtue  of  the  act,  in  proportion  to  the  amount  advanced  by  such 
holders,  as  if  the  auDe  had  been  adranoed  upon  mortgages  or  annuities  also  grantable  by 
the  act,  **  without  any  preference  by  reason  of  the  priority  of  date  of  any  such  securities,  or 
on  any  other  account  whatsoever :  '*  Held,  that  an  individual  bondholder  might  sue  t|i« 
company  upon  his  own  bond,  though  there  were  other  bonds,  mortgages,  &c.  unsatiacfied  ; 
the  lien  given  by  the  adt  being  only  an  additional  security. 
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years,  with  option  to  the  holder,  at  the  end  of  that  time,        IdShl 
to  take  a  share  of  100/.  in  the  stock  of  the  comfiany       -— 
in  redemption  of  his  bond,  or  to  be  paid  in  money.        apnnu 
ItJt^qiT  pi?q<jfedR^,  «  ^¥4  ly^^p^^jiq^ai^  f^;;;^  W?n   Ma»bwm*«iv, 
(the  plap)f^)^^«  ^?tJ»  A>^«*  d^  p^jd  pn^  ^y^^c;^^  ,to  the    w^t^lJlST 
said  company  of  proprietors  the  sum  of  100/.,  upon  the     ^"P^x* 
tprmf  in.  x|i^^«}  r^H$iw  .ip«iUicp©d,.^tf^j(.dq1ilBi^         ,  V  ^  n.v 
nidmil,  nqiy  the: /Qpnditiixi  9I;  tbi^  el^oyer^ritte^  :Qt^ga- 
tjan,}d$acb*'^^-,  i  TbecondjtioQ  yf9^  thyt  al;  ]tbe-m4. 

<^  ftvf$  iy^»i*  tji^  pJaintiflP^K^uW,  at,  bis  offi^x^  be-^eg^!      ;,  '     '■ 

^is,|iri9Cjpal,.oiva(}mitite4^^.  prpprAelUxr'fff  W^/  ^^  tOC      ::  ^^     '    '* 
IflQfc; ;  w4'AIhM^  M^ttfh^  w^W.  fi?i^  be  5bqul^,h|^.p?M4fli^^  '  -  ♦ 

a ^ear -interest »  ^'J^acoEMte^ijO^  of . t)ie.se9Qi9djbpp4..waa:      . .    :   u  > ,' 
sjmilarjr Me3t«?pt  dwt  .tW«  Jtvppd  WW  jffvw.foil.eight^n;  ni;  i!  i"!  !i'*^ 

^Tb^  (^o4i^fl;^s..pl^e^l,,a^  tp  tl^  jprstybond^^wal,      ;;  "  '^ 
ld^a9^     Xhp.^fffi  s^ted,,.in  p;u^bs^nc?^tl?j^  ibft  I^O^ppiyfj    ^-«  -:   ^'*  •  J' 

cpl9ttr..«£  bpfliroiy^ifg.tl,ewHp»n..tl^,.mm;  9^100?.,,%,  t^'^'Zi'^^Z 
M«e, purj^scis in  ttiaaast»ro^1a9fl«4(W^,^pf^(CiJ^,Jo,,%^     (,lv .'of ;,'""u 

but .  tbafy,  i?»  fi^Jt,,  th^  did  ^  wt  4^or/p>y  ^t^Q  ^^  .fHiftf 30^   x  -">  -^  '^  '-'^  i' 
ip(V.,  pr,ony.,othp^j,5um,,^P9n  ^l^e,^^^  ^'''lol'^X^ 

said  SmuelHilkqi  from  any, ptjier, person,;. Ipr.tb^^Pflf^,,  ..{ntl'^-riq 
poses  in  the  same  act  contained,  as  the?  said  Smuit'H^  "'^  ^'  '""^'  '^  .^'" 
at  ali'tmcs  hitherto  'welii  kii«w;  nor 'didlbe^said^^SaMiiRd  ^.  ^''  "  '  '*  '^''''' 
HdlLt^or  anyothet' person,  lend  ihe-*  eomplunjri ^tfaet  md  ^-^^  '<  '^  .-^^^i  ^ 
sum  oi  iOO/.^  or  any  other  sum,  upQutbe  sauiboody  lov  ii.  ^.f;  /  "i  no 
the  purposes  in  the  last-ajentiQii^.iiQtj^peflifiieJt!^^ 
Vol.  II.  .     N  n  said 
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IBS! I  said  Soniuel  HiU  at  iiU  times  bitberto  well  knew ;  where- 
fare  the  said  writing  in  the  said  declaration  firtit  men* 
tioned  was  and  is  whdly  voldr 


Hiii 


The 

MtMciiBstftfi  Thd  sixth  plea,  relating  to  the  same  bond^  stated, 
W«iw  Woit*  that  it  was  made  and  executed  by  the  company^  with 
*^***'**  the  intent  of  borrowing  100/*  thereupon  for  the  pur- 
poses specified  in  the  act  59  6«  S^  d  xx.,  pursuant  to 
the  provisions  in  that  act  a^  to  raising  money  on  bond ; 
that  the  company  did  borrow  of  the  plaintiff  the  said 
\(Mi  on  tbe  security  of  the  said  bond,  and  executed  and 
delif  erbd  the  same  to  secure  that  sum  and  interest,  as  in 
the  conditibil  was  mentioned ;  and  thereupon  the  plain- 
tiff became^  and  still  was,  entitled  to  bU  the  privileges 
and  benefits  of  a  claim  or  lien  on  the  rates  and  sums 
of  money  in  the  last-mentioned  act  referred  to;  that  tbe 
tsompany  had  in  like  manner  borrowed  divers  lai^ 
sums  of  money  from  other  persons  on  bond,  for  the 
ptirposes  of)  and  pursuant  to  the  last-mentioned  act, 
^hich  bonds  were  still  unsatisfied,  and  which  persons 
were  also  etitiUed  to  a  lien  on  the  said  rates  and  sums 
in  the  act  mentioned ;  and  that  the  company  had  also 
execU^  itiortgages  on  their  undertaking  and  works  to  a 
large  amount,  pursuant  to  the  last-mentioned  statute, 
and  that  the  sums  borrowed  on  such  mortgages  were 
still  duew  There  were  two  pleas,  the  tenth  and  eleventh, 
as  to  thd  other  bond,  precisely  similar  to  these. 

The  fifth  atid  tenth  pleas  were  specially  demurred  to, 
on  tbe  ground  that  the  defendants  were  estopped  from 
{^leading  the  matter  therein  alleged,  by  their  own  acknow- 
ledgiUehts  in  tbe  conditions  of  the  respective  bonds.  To 
the  sixth  and  eleventh  pleas  there  were  general  demur- 
rersi     The  defendants  joined  in  demurrer. 

By  the  stat  49  Gfi  3.  t.  cxcii.  the  company  was  incol>- 

porated 
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porated  for  the  purpose  of  making,  completiDg,  iiDprov-        1 881* 
ing,  and  mainlaining  water  works,  aqueducts,  reservoirs,  - 

and  other  works  necessary  for  affording  a  sufficient  aup*^        agiitH 
piy  of  water  to  the  inhabitants  of  MancbeiUr  and  its    Uk^oMwiin% 
neighbourhood,  as  in  the  recital  of  the  act  was  particu-    waWr  WcMu 
larly  mentioned ;  and  they  were  authorized  (by  sect-  d.)      ^^•■'HBy* 
to  raiae  money  for  putting  the  act  in  foroe«     The  act 
5d  G.  9.  c,  XX.  5. 1.  (reciting  the  former  statute)  provided 
as  follows :  -^ 

<^  That  it  shall  and  may  be  lawful  to  aUd  for  the 
company  of  proprietors  of  the  Manche$^  and  Salfbrd 
Water  Works  to  raise  and  contribute  among  themselves, 
for  the  purposes  of  the  said  recited  act,  in  addition  to 
the  Inoney  which  has  already  been  raised  by  them  under 
the  powers  of  tbe  said  reoiled  act^  for  the  purposes 
thereof  any  sum  or  sums  of  money,  not  exc^ding  in 
Ae  wboki  the  sum  of  obq  hundred  thousand  pounds,  in 

• 

suck  proportiona  as  tliey  shaM  think  fit ;  and  whiofai  «a|d 
sum  of  money,  when  raised,  shall  be  laid  out  Mid  a^yplied 
by  the  said  company  of  proprietors,  in  the  first  place,  in 
discharging  the  expefnses  of  obtaining  and  passii^  this 
actf  and  reimburmg  to  the  proprietoiis  of  the  said 
andertaking  aU  such  sum  and  suaaa  of  money  as;^hdl 
have  been  advanced  and  paid  by  them,  or  any  of  them, 
for  the  purposes  of  carrying  the  said  recited  aet  flito 
execution,  and  paying  all  such  sum  and  sums  of  money 
as  the  said  company  of  proprietors  are  now  liable  to 
pay^  or  to  be  called  on  for  the  like  purposa^  abd  for 
olherwiae  carrying  the  purposes  of  thi^  said'  incited  act 
ail4  of  this  act  into  execution.''  ' 

The  said  sum  of  100,000/.  was  to  be  naiaed  by  new 
abares,  or  by  mortgage  or  annuities ;  and  with  respeot  to 
such   mortgages  it  was  provided  by  sect.  3.,  that  all 

N  n  2  mort- 


548  CASES  IN  TRINITY  TERM 

135h  mortgagees  should  be  equally  entitled  to  the  respective 

portions  of  the  monies  and  premises  assigned  to  them, 

agtdnst  according  to  the  sums  advancedi  to  secure  the  re-pay- 

Manchestx^  ment  of  such  sums  and  interest,  without  any  preference 

and  Sai,>>ord     ,  i?        •      '^         r  ^  ^l 

Water  Worl^y   ^y  reason  of  priority  of  mortgages,  or  on  any  other 
^P»"3r-     account. 

By  sect.  10.  of  the  same  act,  the  company  were  also 
empowered  to  raise  money  by  bonds  or  promissory 
notes,  as  stated  in  the  condition  of  the  bond  first  men- 
tioned in  this  case*    With  respect  to  these  it  was  pro- 
vided as  follows :  -^  *^  And  the  rates  and  sums  of  money 
authorized  to  be  taken,  and  which  shall  arise  and  be 
taken  by  virtue  of  this  act,  shall  be  security  for  any  sum 
or  sums  of  money  so  to  be  borrowed  as  last  aforesaid, 
with  interest,  to  the  person  or  persons  who  shall  from 
time  to  time  be  entided  to  such  securities,  and  the  prin<- 
cipal  money  and  interest  thereby  secured ;  and  all  persons 
to  whom  any  such  securities  as  aforesaid  shall  be  given, 
shall  be  equally  entitled  to  a  claim  or  lien  on  the  said 
rates  and  sums  of  money,  in  proportion  to  the  respective 
sums  mentioned  thereby  to  be  secure^  and  advanced,  as 
if  the  same  were  advanced  upon  mortgages  or  assign- 
ments of  the  said  rates,  or  in  the  purchase  of  annuities 
in  pursuance  or  by  virtue  of  thb  act,  and  without  any 
preference  by  reason  of  the  priority  of  date  of  any  such 
securities,  or  on  any  other  account  whatsoever.'' 

BM  in  support  of  t;he  demurrers.  The  fifth  and  tenth 
pleas  are  bad,  because  the  defendaats  are  estopped,  by 
their  own  recitals  in  the  bonds  to  which  those  pleas 
relate,  from  alleging  that  the  sums  in  question  were  not 
lent  to  them  by  the  plaintiff*  for  the  purposes  of  the  act 

53  G.  3. 
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5S  6. 3.  c.  XX.     In  Shelley  v.  Wright  {a\  an  obligor,  who        1S31. 
in  the  recital  of  a  bond  had  admitted  the  receipt  of       — ^ 

Hill 

monies  due  to  the  plaintiff,  the  obligee,  was  held  to  be        agawt 

The 

estopped  from  pleading  that  he  had  not  received  such  Makchkstkr 
monies  as  due  to  the  plaintiff.  The  same  doctrine  was  Water  Works 
held  in  Bowntree  v,  Jacob  (i),  though  a  strong  suspicion  ®«>P*ny* 
was  raised  of  fraud  in  the  obligee.  Hosier  v.  Searte  {c% 
Lampon  v.  Corke  {d)j  and  Baket  v.  Dewey  {e)  also  shew 
that  where  a  party  has  expressly  admitted  a  fact  under 
his  hand  and  seal,  he  is  estopped  from  disputing  that 
fact.  So  in  Com.  Dig.  Estoppel,  (A.  2.\  it  is  said  that 
in  all  cases  where  the  condition  of  a  bond  h^s  a  refer- 
ence to  any  particular  thing,  the  obligor  shall  be  estop- 
ped to  say  that  there  is  no  such  thing.  Authorities  to 
the  same  effect  are  given  in  1  Wms.  Saund.  215.  fi.  2. 
In  the  present  case  the  condition  of  each  bond  does  ex- 
.  pressly  state  a  particular  fact,  and  the  obligors  cannot 
now  contradict  it.  As  to  the  sixth  and  eleventh  pleas, 
the  argument  on  the  other  side  must  be,  that  no  action 
at  all  can  be  brought  upon  the  bonds,  so  as  to  give  one 
obligee  precedence  of  the  others.  This .  must  be  coU 
lected,  if  at  all,  from  the  tenth  section  of  53  G.  3.  c.  xx. 
But  by  that  section  the  bonds  may  be  given,  payable  at 
such  times  as  the  company  think  fit ;  and  if  one  be  pay- 
able in  the  present  year,  and  another  ten  years  hence, 
it  cannot  be  the  meaning  of  the  act  that  the  first  shall 
not  be  put  in  force  til)  the  second  is  due.  Doe  dem.  Batiks 
V.  Booth  (g)  is  the  same  in  principle  with  this  case. 
There  it  was  provided,  by  a  turnpike  act,  that  all  mort- 
gagees of  the  tolls,  &c.  should  be  creditors  upon  them 

(a)   WiUet,  9.  (6)  2  Taunt.  141. 

(c)  2  £.  {•  P.  299.  .  (rf)  B  B.St  A,  606. 

{€)  lB.iC.104.  (g)  2B.iP.2l9. 

N  n  3  in 
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ISSl'.       ki  eqiial  degree,  and  should  liiive  do  preference  te  te- 

spect  e(  the  priority  of  any  motiey  advanced:  and  it  was 

tigaimt       hMf  tfaat  &  mortgagee  of  part  of  the  toU%  and  of  die 

The 

toU'-hoiises^  might  braig  ejectment  for  the  toU-kcNises,  in 


Waf«  Wttfii  order  to  rbcower  interest  due  to  bun»  lho«i^  there  were 
<?MuiHiny%  xkher  raorftgagees  unsatisfied.  The  lien  given  by  63  6«  S. 
4UXK*  Si  10.)  is  only  an  additieiial  security)  and  does  net 
interfere  widi  the  right  tif  notion.  iPatke  /•  The  lien 
is  wpon  the  rata  and  ^oms  t>f  aonqr  to  be  Oaken  by 
riitoe  pf  the  act  The  loompaby  night  have  other  pro- 
perty habie  in  case  the  filaintiff  should  recover  in  an 
actionO 

CoUnum  con  tr^.  The  cases  undonbtadiy  establish  tint 
where  a  fact  is  once  agreed  upon  between  two  parties 
-by  their  solemn  act  and  adcoowledgment  under  seal, 
it  siittil  not  ^erwards  be  called  in  qaestion  by  eiiker, 
Bnt  an  exception  mast  be  made  if  die  ^ffirct  ef  such 
estofupel  would  <be  the  accomplishment  o^  «  purpose 

» 

which  the  kiw  does  not  allow.  Since  the  -caae  of  CW- 
Um  Vf  Bkmiem  (a)  it  has  always  been  hdd,  (as,  par^ 
lioulaFly,  'in  Pcueton  v.  Popham  and  Macartinir{)b)9 )  that 
in  oUigor  may  plead  facts  inconastent  with  what  ap- 
[tears  on  the  condition  of  tlie  bond,  to  shew  that  it 
was  given  upon  an  fiiegal  consideration.  The  questioii, 
•therefore,  in  this  case,  is^  whether  the  conipany^could 
legally  bdrrow  money  under  colour  of  fulfilling  the  par- 
poses  <tf  the  act  which  authorizes  such  liorrowing^  ^bnt 
reall}^for  other  purposes,  [hovd  TenterdenC  J,  Xhe 
plea  ooes  not  state  that.  It  merely  puts  fihe  negativet, 
that  the  money  Was  not  borrowed  for  the  purposes  of 
tbeaetk^    The- averment  that  the  plaintiff  did  not  lend. 


'    "(o)  2  rtf#.347."     '  {b)  9  EaU,  iOSr' 
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nor  the  company  borrow,  the  money  fer  the  purposes  of  163 1, 
tlie  act,  as  the  plaintiff 'well  knew,  is  sufficiently  precise.  — — — 
The  iniAlerial  ailegktion  is  the  negative  one,  that  t)»e  ^v^mm 
uhoney  was  n^  raised  for  the  legidmale  purposes.  To  Mxironnrsft 
state  the  objects  ibr  which  it  was  raised  ivould  only  have  WaUM*  Work* 
been  an  argumentative  denial.  Eoovgh  appears  on  the  vonpa^* 
pleas  to  shew  a  fraud  which  will  vitiate  the  bonds.  The 
powers  acquired  by  a  company  under  such  an  act  as 
diis,  and  the  terms  upon  which  they  are  to  be  exercised, 
am  a  bargain  between  the  pnoprietot^  and  the  pubKc ; 
and  if  the  company  violate  ihat  bargun  to  tlie  injury  of 
those  who  have  advanced  money,  and  look  to  the  un- 
dertaking for  payment,  it  is,  so  far,  a  fraud  upon  thq 
public.  [Lord  Tenterdeu  C  J.  It  should,  then,  have 
bee»  stated  or  shewn  by  the  pleas  that  the  borrowing 
was  in  fraud  of  those  wlio  bad  previously  advanced 
money  oil  the  undertaking.  Parke  J.  The  argument 
for  the  defendants  tnust  be,  that  the  boods  were  illegal 
unless  giveg  in  actual  re-^payment  of  money  advanced. 
Suppose  diey  had  been  given  by  way  of  securing  psy^^ 
neot  to  A  person  who  had  to  do,  or  who  had  done,  work 
under  the  pno^ions  of  the  new  act.  If  the  proprietors 
had  given  the  bonds  at  once  for  these  purposes,  instead 
of  giving  them  to  raise  money  io  be  applied  to  «uch 
purposes,  it  could  not  hive  been  said  to  be  a  fraud  nqson 
the  act.  And  this  is  not  inconsistent  with  the  pleas* 
To  pnake  out  fraud,  it  ought  to  have  been  shewn  that 
the  bonds  were  given  withoi^  consideration,  or  fer  a 
consideration  quite  beside  the  purposes  of  the  act  Lord 
Tenterdeu  G«  J.  Neither  fraud  nor  injury  appears  by 
these  pleas.]  As  to  the  sixth  and  eleventh  ple^,  the 
act  5S  G.  S.  c.  XX.  s.  lOi  puts  these  bonds  upon  the  snme 
footing  widi  the  mortgages  mentioned  in  sects.  2.  and  S., 

K  11   4'  and 
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ISSr.       and  clearly  expresses  the  intention  that  no  person  shall 

~~^       obtain  a  preference  by  the  priority  of  date  of  any  seen- 

agmui       rity  held  by  him.     This  would  be  defeated,  if  the  bonds 

MANCHttTiR    coiild  at  any  time  be  enforced  by  action.    The  effect 

Water^WoAu    ^^  ^^^  clause  is,  that  all  parties  holding  the  bonds  or 

^^'"''^^'     notes  there  mentioned  shall  equally  have  a  lien  on  the 

rates  and  monies  to  be  raised,  and  that  shall  be  their 

security. 


Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  on  both  the  points 
raised  by  these  demurrers.  As  to  the  fifth  and  tenth 
pleas,  I  am  not  prepared  to  say  that  the  company  might 
not  have  been  liable  upon  these  bonds,  even  if  they  had 
been  given  without  any  view  to  the  purposes  expressed 
by  the  act;  but  the  pleas  do  not  raise  that  question.  If 
the  defendants  meant  to  insist  that  the  bonds  were 
given  for  purposes  unsanctioned  by  the  act,  and  also 
prejudicial  to  the  shareholders  and  mortgagees,  that 
ought  to  have  been  shewn.  The  pleas,  as  framed,  lay 
no  sufficient  ground  for  the  argument  of  illegality.  For 
that  purpose  they  ought  to  have  gone  much  farther. 

* 

Lii^rLEDALE  J.  These  pleas  might  have  been  an 
answer  to  the  plaintiff's  action,  if  they  had  shewn  that 
the  bonds  were  given  in  consideration  of  some  act  which 
was  immoral,  or  contmry  to  act  of  parliament  or  pub« 
lie  policy ;  as  in  the  cases  of  CcUins  v.  Blaniem  (a) 
and  Passion  v.  Popkatn  (6),  or  where  defendants  have 
shewn  the  consideration  of  a  bond  to  be  usurious.  So 
here,  if  it  had  appeared  that  the  bonds  were  given  to 

(a)  2  rib.  347.  (6)  9  EttU,  406. 

the 
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the  plaintiff  fraudulently  and  with  intent  to  place  in  his 
hands  a  better  security  than  he  was  by  law  entitled  to, 
and  that  the  plaintiff  conspired  for  that  purpose,  with 
the  parties  executing  the  bonds,  they  would  have  been 
bad,  and  the  ground  of  action  would  have  failed.  But 
this  defence  does  not  arise  upon  the  pleas.  As  to  the 
eSeci  of  the  tenth  section  upon  the  plaintiff's  right  to 
recover,  it  is  true  that  section  gives  a  lien  to  ,|iol4er&of 
bonds ;  but  still  the  bond  is  a  security  of  itself,  and  may 
be  so  enforced. 


183L 


— -  « •  *  -  -»^-, 


.   Hill 
ogainti 
The 

and  Sa|[,|^9rd 

Wttter  W/orka 

CpQ)pj|ny. 


Parke  J.  I  am  also  of  opinion  that  the  pleas  are 
insufficient.  To  establish  a  case  of  fraud,  much  more 
should  have  been  stated.  It  was  for  the  company,  if 
they  disputed  their  liability,  to  open  the  estoppel  Arising 
from  their  own  admissions,  by  shewing  that  the  con- 
sideration of  the  bonds  was  illegal,  or  inconsistent  with 
the  statutes  under  which  they  acted ;  or  th^t  there  was 
no  consideration.  But  that  would  not  be  so,  if,  for 
instance,  the  company  had  given  these  bonds  by  way  of 
payment  to  a  person  who  had  executed  works  for  them 
under  the  second  statute,  instead  of  raising  mopey  by 
bonds  for  the  purpose  of  paying  such  person.  And 
this  case  is  not  excluded  by  the  fifth  and  tenth  i  pleas. 
As  to  the  sixth  and  eleventh,  the  liei^  given  by  5S\G»  3« 
c.xx.  5.10.  is  an  additional  security  to  the  holdeirs  of 
bonds,  but  does  not  convert  the  bond  into  a  ^l^rtg^e. 

Taunton  J.  I  am  of  the  same  opinion  as  to  aU  the 
pleas.  Shelley  v.  Wright  (a)  is  a  clear  authority  to  shew 
that  a  party  is  estopped  by  his  own  recital  of  a  particular 


(a)  WUics,  9. 


fact 
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ISSh       fact  in  ^^lieed;  aod  ftltfaottgfa  thene  us^ah e»ceplifm  where 
'  ■ ,    fraud  m-  m  iUegal  purpose  cm  be  ebdwurtbe  pleat  bere 

do  not  bring  the  case  wiUtia  k» 


UtMotmm^  Jiidgmdot  for  the  piniotiC 

mad  fiALFMLB 

Vater  Woiii 

CoBBIMHIjr. 


weoneiday,       j)(^  jefn.  WiLLiAM   K&&N  agatfist  Matthew 

WiLLCAM  Walbank  and   Sctsak  Arabella^ 
his  Wife. 

Tetator  de.      Xp  JJSCTM^J^r.    M  tbe  trWJ  be&N;^  JUUfednln.  J.  at 

▼ised  to  tnis*       JL^ 

tees  ADd  tbeir  tbff  %rfng  ^fspes  &ir  the  €QiiaitJ  of  D,eVC(li  1^999  4 

premises  de.      te^P^iot  wi^  fo^nd  for  the  ie^BOiT  of  tbe  plabltii^  wbji^ 
^"l^iin  mist  ^  ^  opWoo  of  tJiU  Court  ou  tbp  follpwing  case ;  -r- 
^ilihS^to*  JSdward  JVhiiffieU  ]««e  of  mreUmhafnp9tead,  i^  tbe 

anS'uiw  tbT**'  '^'•''^  ^  Z^in*W,  attorney  at  law,  tbe  gi:|eat  grai^M^fi^h^ 
rents  during      jQf  t]^  IfM^OT  of  <<he  plfiintifl^  beUig  before  ^aQd  at  the 

ber  hie  ex- 

ciusiveiv  of  ber  jtiQie  of  bis  de^tb  s^ed  iu  fee  pf  a  ^jes^^a^  c^Ik^ 

huslMUid;  and 

from  and  after  JSiemrd^  ai)d  Rever^l  fiejdi  and  icb»$e«  f^^^l^  f^atifyngre^ 

upon  trust  to  LmghHk9  PiU  Parks,  Ditch  Farks^  B^erq^  /|nd  ^  ines* 

Slid  or Ir**  «««» ia  ^^^  S^^<^  i'J  «'bi<*  the  wd  ^awrf  Whit^fitl4 

l^^^d^'L  ^'^  «^  *^  -^"^P  '^  *^*^  -^^^^^  ^'^  (Woi?gst  ptb^r 

*tondin*^her'  ^*"*8^)  ^  foUows :  — ^ "  Aluo  I  give  a,pd  bequeath  unto 

coverture,  CoAmm  JfhU^e/4ii  nay  wj^f^  aod  her  pasiUEOs,  fer  and 

should  by  any 

deed  or  will  ap.  during  JLbe  term  of  her  nat^rd  liji,  all(ha4;  my  fi^ssi^^i^ig^ 

point ;  and  for 

want  of  sucb  dad  :teiieiQe«^  with  th^;9p(iurMiiaaceS|.€»lle4  SUfwar^  and 
thM  to  OiTusc  the  fields  called  Nortlmorey  Pitt  Parh^  and  Diidi  ParkSf 
her^^yTwd   ^blheiriappw^teBanQesi  ai|d  tbe/ei^  ^nd  i^ofit?  thereof, 

for  default  of  •  ..  .'  « 

such  issue,  to  his  oi^n  right  lieirs  for  eter. '  Then,  afVer  dcVfsSng^  setreraT  oilier -lands  to  th^ 
trustees  in  tbe  likeA^novbe  4ai\cludedxbu9 ;  **  And  I  hereby  will,  &c.  that  the  said  trustees, 
and  each  of  them,  shall,  may,  and  do,  in  every  respect,  give  receipts,  pay  money,  and  demise 
the  aforetaid  premUeti  or  any  part  thereof,  as  shall  he  consistent  with  their  du|y  and  trust,  or 
Otherwise  i  '*   Held,  ttiat  the  trustees  took  a  fee  simple  in  tlie  lands  devised  to  them. 

situate 
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skuate  in  the  parisfa  qf  MorHofdumpstead  aforesaid ;  and        IJf  1. 
finom  aad  after  tlie  death  ^i  mxy  siod  wife  CgibeHne  Whiie^ 


,/i«bf,  I  give,  deriae,  and  beqoaath  unlo  Hmry  Bmdh        Kmm 


the  younger  and  W.  Tozer^  and  their  heire^  all  thai  ibe  W*«u 
aaid  inesauage,  tenemeoti  fields,  afid  premises  laat  oieii*- 
iioned«  with  (heir  appurtenancoiy  and  ithe  Petfei^iona  and 
remaindcrB  thereof,  a»d  all  my  estate aad  innerest  tberaifi  s 
4o  hM  to  ikem,  tiieir  heir$  and  assigns,  upon  .tl^  tnialB 
and  lor  tJie  purposes  •folfewing;  u€»  upon  irust  aiid  ta 
the  imettt  that  they,  my  said  trustees^  ahall  pewatp^'^ 
Whiibomy  my  daughter^  to  hold  ihe  said  pi^a»iseS| 
and  take  and  receive  the  rents  and  profits  iheneaf  ia 
and  lor  her  own  use  and  benefit  idaring  ]mf  notuval 
}fie^  exciasi^e  of  Tkiomas  Whitbom^  her  husband  j  nA 
irom  and  after  her  decease,  upon  truat  and  to  tlie 
use  of  aoch  c&ild  or  children  ^  ibe  body  of  my  said 
(daughter,  Ann  WUSxnv^  or  of  aacfa  granddhild  or  gnand** 
diildren  of  my  said  daughter,  jmd  bis,  «her,  or  their  heirSf 
and  for  such  estate  and  estales  as  she  the  said  AnnWkU*^ 
hom^  notwithstanding  her  coverture,  and  whether aole>or 
•married,  liball  by  any  deed  or  will  which  it  dball  and 
may  l^e  lawful  for  4ier  to  make  (!ber  coverture  natwiih** 
atandfog)  appoint^  and  tfor  want  of  auoh  ap^intmeiU, 
liien  to  the  use  of  the  lieirs  of  the  body  of  my  said 
daughter,  Ann  Wkiiiom ;  and  foraleiaiiU  of  suah  iasue, 
to  my  own  right  heirs  for  ever.** 

The  testator  then  deivised  to  the  aame  truataes  and 
th^ir  lieirs  his  houses  in  Ford  Slveet  in  Morttmlutnip^ 
shttdf  and  a  meaaunge  called  Wittvoa^^  and  his  oabiety  of 
Langhillsj  4ipon  the  trusts  and  for  the  purposes  follow* 
ing;  ue,  qpon  truat  to  permit  his  daughter,  4n»IFiftfV&)r»^ 
to  receive  the  rents,  &c  exclusively,  during 'her  life;  and 

after 


'  1 ». 1 1 '  1  ^ 
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1831.       after  bei^  decease,  to  the  use  of  the  children  of  her  body,  or 
__  of  such  children  or  grandchildren  as  she  should  by  deed 

KtMir  or  will  appoint ;  and  in  default  of  appointment,  to  the 
•WABBAihc.  use  of  the  heirs  of  her  body;  and  in'  default  of  such 
issue,  to  his  own  right  heirs  for  ever.  Then  followed  a 
similar  devise  to  the  same  trustees  and  their  heirs,  of  the 
premis^  called  Beera ;  but  in  de&ult  of  issue  of  the 
body  of  Anfty  to  the  use  of  W.  Tozer,  his  heirs  and  as- 
signs, for  ever.  He  then  devised  to  his  wife  and  her  as- 
signs for  her  life,  and  for  one  year  after  her  decease,  a 
house  in  Ford  Street^  Moreton/iampsteady  then  in  his  pos- 
session, (she  permitting  his  daughter,  Ann  JVhitbom,  to 
live  therein,  and  enjoy  part  thereof,)  and  other  premises 
in  the  will  described ;  and  after  her  decease,  he  devised 
the  same  to  the  said  Henry  Rundle  the  younger  and 
JV.  ToxeTf  their  heirs  and  assigns,  upon  the  same  trusts 
as  before,  and,  for  want  of  issue  of  the  body  of  Anuj  to 
the  use  of  //.  Bundle  and  the  heirs  of  his  body,  and, 
in  default  of  such  heirs,  to  the  testator's  right  heirs 
for  ever. 

The  will  concluded  with  these  words : — "  And  I  here- 
by will,  order,  and  direct  that  the  said  trustees,  and 
each  of  them,  shall,  may,  and  do,  in  every  respect^  give 
receipts,  pay  money,  and  demise  the  aforesaid  premises^ 
or  any  part  thereof,  as  shall  be  consistent  with  their  duty 
and  trust,  or  otherwise." 

Edvoard  Whitefield^  the  testator,  died  in  August  1781, 
without  having  altered  or  revoked  his  will,  leaving  the 
said  Catherine  his  wife,  Ann  Whithorn  his  daughter, 
Thomas  Whitbom,  Henry  Bundle^  and  WilUam  Tozer^ 
him  surviving,  the  said  Ann  Whitbom  being  his  only 
child  and  heiress  at  law.  Catherine,  the  widow,  conti- 
nued 
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nued  in  possession  of  the  estate  called  Steward^  &c  until       1891. 
the  26th  of  March  1791,  when  she  died,  leaving  the        ^  -     ■ 
said  Ann  Whitbom  and  Thomas  Whitbom^  her  husband«        Kss« 
her  surviving.     Upon  her  death  the  said  Ann  fVhiiborti     W^uwsvv/ 
was  possessed  or  in  receipt  of  the  rents  and  pro&ts  of 
the  said  estate  called  Steward;   and  she  also,  imiue' 
diately,  upon  the  death  of  her  father  (the  said  Edward 
WhUefield)  entered  into  and  was  possessed  of  (ill  the 
other  premises  whereof  the  said  Edward  WhitefiddhsA 
been  so  seised  as  aforesaid,  until  her  death  on  thet  dOtb 
oi  August  1827. 

By  indenture,  bearing  date  the  20th  of  Jammry 
1792,  Thomas  Whitbom  and  his  wife  covenanted  to  levy 
a  fine  as  to  part  of  the  premises,  and  to  suffer  a  reco« 
very  as  tp  other  parts,  which  were  to  enure  to  the  use 
of  trustees,  their  heirs  and  assigns,  upon  trust  for  Ann 
Whitbom  for  life;  and  after  her  decease,  for  such  per- 
sons as  she  should  by  deed  or  will  appoint.  In  the 
same  year  a  fine  was  levied  and  a  recovery  suffered  pur- 
suant to  the  covenants  in  that  deed. 

In  1^02  Thomas  Whitbom  died,  leaving  Ann  WJnt- 
bom  his  wife,  and  said  Ann  W.  Keen  their  only  cliild ' 
and  his  heiress  at  law,  and  Robert  Keen  her  husband^ 
him  surviving.     The  case  then  stated  an  appointment 
made  by  Ann  Whitbom  on  the  6tb  of  Juli/  1816,  through 
which   appointment  the  defendants  claimed;    that  in 
August  1827  Ann  Whitbom  died,  leaving  Arm  W.Keftn 
her  surviving,  who  had  six  children,  William  Keen^  the 
lessor  of  the  plaintiiT,  and  five  daughters.     One  of  ih^se  ' 
was  Susan  Arabella  Walbanky  married  to  Matthew  Wat- 
bank  ;  and  she  and  her  husband  were  the  defendants  in  « 
this  suit.     In  May  1828  the  said  Ann  W.  Keen  dxedj 
leaving  her  husband  Robert  Keen,   and   her  said  six 

children. 
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18iL  chUdren^  her  turviving,  and  leaving  tlie  said  fV.  Keen 

"""^  her  heir  at  law*    The  said  six  children,  and  the  said 

KnH  lAiMew  WiUtam  Walbanky  are  still  living. 


WiHAAIfK. 


This  case  was  argued  during  the  last  term  («)  by 
Cooie  for  the  plaintiff.  The  trustees  under  the  will  of 
Edward  Wkitefield  took  only  a  legal  estate  pur  aotns  vie» 
that  iS}  during  the  life  of  Ann  Whitbom.  The  power 
given  to  her  to  appoint  was  a  legal  power,  and  the  re* 
mainder  over  in  default  of  appointment  to  the  nse  of  the 
jieirs  of  her  body  was  a  legal  remainder :  she  was,  there- 
fore^ equitable  tenant  for  lifis,  with  a  legal  power  of  ap- 
pointment, and  a  legal  remainder  to  the  heirs  of  her  body 
which  would  not  unite  with  her  preceding  equitable  life 
estate^  so  as  to  give  her  an  estate  taiL  The  power  was 
destroyed  by  the  fine,  and  the  subsequent  appointment 
look  no  effect;  and  if  that  be  so,  the  lessor  of  the 
plainli^  as  the  eldest  son  of  Mrs.  Kem^  is  now  en* 
tided,  OS  tenant  in  tail,  to  all  the  lands  devised  by  bis 
gmud&ther's  will.  It  is  a  general  rule  in  the  construe- 
tion  of  wills,  that  where  there  is  a  devise  to  trustees 
ibr  particular  purposes,  the  law  will  vest  the  legal 
estate  in  them  as  lolig  as  the  execution  of  the  trust  re- 
quires it,  and  no  longer ;  and  as  soon  as  the  trusts  ana 
satisfied,' the  legal  estate  vests  ia  the  persons  who  ate 
beneficially  entitled  to  it:  Janes  v.  Lord  Say  and  Sde  {b\ 
Doe  d.  Wiiie  v.  Simpson  {c\  Doe  d.  PraU  v.  Timns  (d). 
Doe  d.  IVoodcoci  v.  Barikrop  (^),  Doe  d.  Player  v.  M- 
ckolh  (g).  Hawker  v.  HaiBker  {h).    Here  the  execation  of 

(a)  Before  Lord  Temerden  C.  J.,  Litttedale,  Parte,  and  Patttton  Js. 
(6)  8  Fin.  Ab,  Devise,  C.  6.  pi.  19.  (c)  5  Ea$i,  162. 

(tf)  1  A.  4-  A.  530.  {e)  5  Tauni.  S82. 

(jg)  lB.i  a  336.  Ih)  5B.iA.S37. 

the 
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the  triista  required  no  more  than  that  the  trustees  sbouid        IBSl^ 

take  the  estate  durinir  the  life  of  Ami  Whitbom.     Thrtt       

being  so,  (and  supposing  that  she  did  not  execute  Jb^r       .Kxcvt 
power  of  appointment,)  on  her  death  the  legal  estate     w^&mv^* 
vested  in  the  lessor  of  the  plaintiff,  as  legal  teniltt  in 
tail.  ; 

Assuming,  that  the  trustees  took  only  an  estate  pqr 
autre  vie,  the  power  of  appointment  reserved  t^  Mrs4 
Whithorn  is  destroyed  by  the  fine  levied;  for  the  power 
was  a  power  in  gross,  and  not  simply  collateral,  and  might, 
therefore,  be  destroyed  by  the  fine.  A  powl^r  ainip^ 
collateral,  i.^<  a  power  given  to  a  person  who  has  no 
estate  in  the  land^  and  to  who;ii  no  estate  is  giveui  to 
dispose  of  the  estate  in  favour  of  another  person,  ub« 
doubtedly  cannot  be  extinguished  by  4  fine^  because  it  is 
but  aa  authority  and  ^o  interest ;  Diggers  cas^.(/i)»  Bui 
a  power  in  gross,  viz*  one  given,  to  a  person  who  had  an 
interest  in  the  estate  at  the  execution  of  the  deed  (or  other 
instrument  creating  the  pqwer),  or  to  whom  an  eslaCe  is 
given  by  it^  but  which  enables  the  donee,  to  create  such 
estates  only  as  will  not  attach  on  the  interest  limited  to 
him,  may  be  destroyed  by  a  fine.  Albani/*s  case  (6), 
Digges*s  case  (c),  and  Edwards  v.  Slater  {d)y  sh^W  that  if 
tenant  for  Jife,  with  a  power,  levies  a  fine,  all  his  interest 
and  power  are  extinguished^  and  he  gains;  a  new  estate  by 
wrong.  It  is  true  that  modern  decisions  have  establiahdd 
that,  although  a  fine  alone  will  have  the  efibctof  ^^* 
tinguishing  a  power  appendant  or  in  gross,  yet,  .if\it 
appear  clearly  from  the  deed  leading  the  uses  that  the 
intent  was  to  preserve  the  power,  it  will  continue.    Tom" 


1.1.1         ^» 


(a)  I  Rep.  173.  (A)   I  Hep.  IM. 

(c)  1  Rep,  173.  (d)  ffardres.AtO, 

linson 
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18S1.        lifison  V.  Deighion  (a),  Herring  v.  Braam  (i),  TA^  Earl  of 

"■■ ■""        Jersey  v.  Deane  (c),  Tyrrell  v.  Marsh  (d).     But  here  no 

Knir        such  intent  appears,  for  the  deed  declaring  the  uses 

Walbavk.      gave  a  power  to  appoint  in   favour  of  any   person; 

whereas  the  power  created  by  the  will   was   only  in 

favour  of  children  of  the  body  of  Ann   Whitbomj  or 

grandchildren  and  their  heirs.     The  intention,  there- 

fore,  was  not  to  save  the  power  given  by  the  will,  but 

to  create  an  entirely  new  one. 

Preston  contr^.  The  trustees  under  the  will  of  Ed- 
XDord  Whitefield  took  the  whole  legal  fee.  First,  the 
words  ^'  to  them  and  their  heirs  "  are  sufficiently  large 
to  carry  the  whole  inheritance,  and  must  have  that  effect^ 
unless  a  contrary  intention  can  be  shewn  from  the  other 
parts  of  the  will.  Doe  v.  WiUan  {e).  And  the  intention 
of  the  testator  will  be  best  answered  by  construing  the 
will  so  as  to  give  the  trustees  a  fee.  Jones  v.  Lord  Say 
and  Sele{g)  was  determined  on  the  peculiar  eiq^res- 
sions  used  in  the  will.  It  was  a  case  sui  generis.  The 
subsequent  cases  have  undoubtedly  established  that, 
under  a  devise  to  trustees,  they  are  to  take  no  larger 
estate  than  is  useful  or  necessary  in  order  to  effectuate 
the  intention  of  the  testator.  But  here,  the  purposes  of 
the  will  require  that  the  trustees  should  take  the  fee^ 
for  they  are  to  give  receipts,  pay  money,  and  demise  the 
premises^  or  any  part  thereof,  as  shall  be  consistent  with 
their  duty  and  trusty  or  otherwise.  Now,  as  there  is  no 
restriclion  on  the  direction  given  to  the  trustees  to  de- 
mise the  land,  except  that  which  a  court  of  equity  will 

(a)   10  3/orf.  71.  ib)  2  Show.  185. 

(c)  SB^^A,  5C9.  [d)  3  Bing,  31 . 

(<>)  2  D.  i'  A,  84.  {g)  8  rill.  Ab.  Devise,  C.  &.  pi.  19. 

impose^ 
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impose^  they  must,  for  that  purpose^  have  the  fee,  other-        ^^^l* 
wise  all  the  leases  must  be  determinable  on  the  death     _     ~ 

DoK  oem. 

of  Mrs.  Whithorn.  Besides,  the  reasoning  of  BayUy  J.  Kmk 
in  Doe  v.  WiUan{a)  applies  here ;  because^  as  they  are  to  Walbamk. 
demise  for  any  term  they  think  proper,  the  true  construo 
tion  of  the  will  is,  that  they  are  to  create  a  term  out  of 
their  interest;  and  if  so,  they  must  have  a  reversion 
after  that  term  ceases.  Then,  if  the  trustees  took  the 
fee,  the  lessor  of  the  plaintiff  has  no  title  at  law ;  and 
it  will  be  unnecessary  to  decide  whether  the  fine  destroyed 
the  power.  But,  supposing  even  that  the  trustiees  took 
an  estate  only  pur  autre  vie,  the  power  was  not  extin- 
guished by  the  fine.  There  is  no  authority  to  shew  that 
such  a  power  of  appointment  as  this,  given  to  a  person 
having  only  an  equitable  estate  for  life,  can  be  so  extin- 
guished.  It  was  not  an  interest  in  the  estate,  but  only 
an  authority.  Smith  v.  Death  {b)  may  perhaps  be  re- 
lied upon  on  the  other  side;  but  that  has  not  been 

4 

followed  up  in  subsequent  cases.  The  power  of  ap- 
pointment here  was  a  power  in  the  abstract;  the  person 
who  is  the  object  of  such  a  power  has  the  interest,  and 
may  release  it;, but  not  so  the  donee  of  the  power. 
Upon  first  principles  an  interest  is  releasable,  but  a 
power  in  the  abstract  is  not.  In  Diggers  case  (c)  and 
Mbamf^  case  {d\  the  releasor  had  an  interest.  Here, 
too,  by  the  deed  to  lead  the  uses,  it  appears  manifestly 
to  have  been  the  intent  of  the  parties  to  the  fine  not 
wholly  to  destroy  the  power,  but  to  preserve  it  {e\ 

(a)  2  p.  f  ^.  89.  (6)  5  Uadd.  371. 

(c)  1  Bep.  174.  (</)  1  Bep.  111. 

(e)  Two  other  points  were  raised  in  the  case,  vis.*  firrt,  whether^  at  all 
srents,  Mrk  KtttC%  husband  was  not  tenant  by  the  curtesy;  and^  se- 
ooDdly,  if  the  power  was  not  destroyed,  whether  it  was  or  was  nol  duly 
executed ;  but  the  judgment  does  not  proceed  on  these  points,  and  it  baa 
not  been  deemed  necessary  to  notice  them  in  the  text. 

Vol.  II.  O  o  CoaU 
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1851*  Coote  in  reply.    The  directi<Hi  given  by  the  will  of 

Edward  Whitefield  to  the  trustees  to  demise  the  land^ 
may  be  construed  as  creating  a  power;  and  then  the 
Waliaviu  leases  to  be  granted  by  them  might  take  efiect  out  of  the 
power,  and  not  out  of  the  estate.  In  Doe  ▼.  WUlan  {a) 
it  seems  to  have  been  conceded  that  such  a  clause  mighty 
except  for  the  particular  expressions  in  that  devise^ 
have  been  treated  either  as  a  trust  or  a  power.  In  Doe 
V.  Simpson  ifi)  the  trust  was  not  only  for  raising  an  an* 
aui^,  but  for  the  payment  of  800/.,  and  yet  it  was  held 
not  sufficient  It  is  now  clearly  settled,  that  a  power  in 
gross  may  be  extinguished,  Sugden  on  Powers,  chap.  i. 
sect  5#,  5tb  ed. 

Cur*  adv.  vuU. 

Lord  TENTERnEN  C.  J.  now  delivered  the  judgment  of 
the  Court 

This  case,  which  arises  upon  the  will  of  Edward 
Whitffield,  was  argued  before  us  last  term.  The  first 
question  made  was,  whether  the  devisees  in  trust  under 
that  will  took  the  whole  legal  fee  ?  We  are  of  opinion 
that  they  did ;  and  as  that  defeats  the  claim  of  the  lessor 
of  the  plaintiff  in  a  court  of  law,  it  is  unnecessary  to 
notice  the  other  points  or  questions  tliat  were  discussed 
at  the  bar. 

By  the  will  the  testator  gives  to  Bundle  the  younger 
and  Tozer,  and  their  heirs,  the  tenements  in  question, 
and  the  reversion  and  remainder  thereof,  and  all  his 
estate  and  interest  therein,  to  hold  to  them,  their 
heirs  and  assigns.  These  words  are  sufficient  to  carry 
tbe  whole  fee^  unless  it  can  be  clearly  collected  from 

(a)  3  27.  {•  ^.  S4.  {b)  5  Eati,  162. 

Other 
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other  parts  of  tbe  will  that  die  testator  intended  that  the        1831. 
estate  given  to  them  should  cease  at  some  certain  time  " 

or  event.  The  trusts  are,  to  permit  a  married  woman  Krsn 
to  enjoy  the  premises,  and  receive  the  rents  for  her  own  Wauank. 
separate  use  during  her  life ;  and  after  her  decease,  upon 
trust  and  to  the  use  of  such  of  her  children  or  grand- 
children as  she  may  appoint;  and  in  default  of  appoint- 
ment, to  the  use  of  the  heirs  of  her  body;  and  for 
default  of  such  issue,  to  his  own  right  heirs.  This  part 
of  the  will  relates  to  some  particular  lands.  •  It  is  fol- 
lowed by  other  parts  precisely  of  the  same  tenor,  but 
relating  to  other  lands ;  and  then  concludes  thus,  —  '^  And 
I  hereby  will,  order,  and  direct  that  the  trustees  and 
each  of  them  shall,  may,  and  do  in  every  respect  give 
receipts,  pay  money,  and  demise  the  aforesaid  premises, 
or  any  part  thereof,  as  shall  be  consistent  with  their 
duty  and  trust  or  otherwise."  Now  if  leases  made  in 
pursuance  of  this  direction  would  take  effect  out  of  the 
estate  of  the  trustees,  they  must  take  the  fee ;  and  it  was 
therefore  contended  for  the  plaintiff  that  this  direction 
should  be  considered  as  a  power,  and  leases  might  have 
effect  as  an  execution  of  the  power.  The  language  of 
this  clause  is  unlike  that  of  any  will  by  which  a  leasing 
power  has  been  given,  and  it  specifies  no  limit  or  qualifi- 
cation as  to  duration,  rent,  or  other  matter ;  but  seems 
evidently  intended  to  authorize  any  lease  that  would  not 
be  considered  in  a  court  of  equity  as  a  violation  of  the  duty 
of  a  trustee.  It  is  in  this  respect  more  large  and  general 
than  the  trust  contained  in  the  will  of  Packington  Tomkynsy 
upon  which  the  case  of  Doe  d,  Tomkyns  v.  Willan  {a) 
arose,  and  in  which  it  was  held  that  the  trustees  took 

(a)  sp.  f  ^.  84. 

O  o  2  the 
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DoKdem* 

KiKN 

agaitui 
Wauaxk. 


the  whole  fee.  It  is  true  diat  in  that  case  the  devise 
relating  to  leases  was  the  first  clause  and  trust  in  the 
will ;  but  the  position  of  a  clausie  in  a  will  is  in  itself  an 
immaterial  circumstance,  because  the  construction  is  to 
be  made  upon  the  whole  instrument  taken  together. 
We  consider  that  case  as  a  direct  authority  for  the  pre- 
sent; and  it  is  sufficient  to  refer  to  it,  and  the  opinions 
of  the  Judges  as  reported,  lii^thout  repeating  them. 
The  defendant,  therefore,  is  entitled  to  the  postea. 

Judgment  for  defendant 


June  liU 


Doe  on  the  several  demises  of  Frederick 
Booth  and  Thomas  House  against  John 
Field* 


TeMator  de-       I?  JECTMENT  for  a  messua£:e  and  land  in  the  parish 

▼ised  all  hii         111  .  . 

lands,  ftc.  unto  oi  Mitcham^  Surrey.    The  demises  were  laid  on  the 

and  to  tho  um  .      ^ 

of  tnittMi,  20th  of  April  1 827.  At  the  trial  before  Alexander  C.  B., 
asBignt  for  ^^  ^^  Spring  assizes  for  the  county  of  Surrey  1 829,  a 
Snjiy  the  rento  ^crdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
and  profits  to     ^f  t^jg  Couirt  on  the  followincr  case :  — 

the  separata  use  o 

of  his  eldest  The  late  Harry  House  of  Pall  Mali  beinir  seised  in 

daughter  for  "^    ^  ^  ^ 

life,  and  after    fee  of  the  premises  in  question,  devised  them  unto  and 

ber  deoeaset  _> 

upon  trust  to  to  the  use  of  WiUiam  Devaynes  and  John  Leggatiy  their 
same  to  the  use  heirs  and  assigns  for  ever,  upon  trust  to  pay,  apply,  and 
andibrsu?'''  dispose  of  the  rents,  issues,  and  profits  to  and  for  the 
^r^^\\^  separate  use  and  benefit  of  the  testator's  eldest  daughter 
**T^  dSSli?*'  Horothy  Corner^  during  her  life,  separate  and  apart  from 
of  such  ap.        John  Corner^  her  then  husband,  and  from  any  future 

pointment,  to 

the  use  of  her  right  heirs :   Held,  that  the  trustees  took  an  estate  in  fee  simple  in  the  lands 

devised. 

husbandi 
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husband,  and  not  subject  to  the  debts  or  control  of  such        1851. 
husband,  and  with  full  power  to  the  said  Dorothy  CoT"         . 
tier,  whether  covert  or  sole,  and  notwithstanding  her       Booth 

agtanat 

coverture,  to  give  receipts  for  the  rents,  issues,  and  profits  Fuld. 
of  die  said  premises,  which  should  be  a  discharge  to  the 
trustees ;  and  from  and  after  the  decease  of  the  said 
Dorothy  Corner^  upon  trust  to  convey  the  same  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and 
estates,  intents  and  purposes,  and  in  such  manner  as 
she,  the  said  Dorothy  Corner^  by  her  last  will  and  testa- 
ment in  writing,  duly  executed,  should,  whether  covert 
or  sole,  and  notwithstanding  her  coverture,  limit,  direct, 
or  appoint;  and  in  default  of  such  limitation,  direction, 
or  appointment,  to  the  use  of  the  right  heirs  of  the  said 
Dorothy  Comer  for  ever. 

In  1802  the  testator  died  seised  of  the  premises,  and 
thereupon  Dorothy  CofTterj  being  then  married  to  the  said 
John  Comery  entered  into  the  receipt  of  t)ie  rents  and 
profits.  In  1808  John  Corner^  and  Dorothy  his  wife, 
sold  the  estate  to  WiUiam  PontifeXi  but  part  of  the  pur- 
chase-money was  to  remain  in  mortgage  on  the  estate; 
and  in  Trinity  term  1804  a  fine  with  proclamations  wa^ 
levied  of  the  premises  by  the  said  John  Corner^  and 
Dorothy  his  wife^  with  other  parties,  to  Robert  Comer ; 
and  it  was  declared  by  the  deed  to  lead  the  uses,  tha( 
the  fine  should  enure  to  the  use  of  Devaynes  and  ^Le^r^ 
gatt  (the  trustees  of  the  will),  and  their  heirs,  subject,  to 
redemption  by  Pontifex.  The  latter  afterwards  agreed 
to  sell  the  estate  to  Wells  Orton;  and  it  having  been 
objected  on  his  part  that  D>  Corner  had  no  power  to 
appoint  by  deed,  but  by  will  only.  She,  in  1816,.  being 
still  married,  made  her  will,  whereby  she  gave^  devised, 
limited,  directed,  and  appointed  unto  and  to  the  use  of 

Oo  S  the 
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1831.        the  said  Well^  Orton  the  said  premises  (with  others)  to 
J     ~        hold  the  same  unto  the  said  Wells  Orton^  his  heirs  and 

DoK  dem. 

^Roatn  assigns  for  ever,  and  to  be  conveyed  and  assured  as  he 
FiKLD.  or  they  should  direct,  limit,  or  appoint  In  the  same  year 
Dorothy  Comer  died  without  having  had  any  issue,  and 
leaving  the  said  John  Comer  her  husband  her  surviving. 
Leggatt,  one  of  the  devisees  in  trust  named  in  the 
will  of  Thomas  Houses  disclaimed  by  deed.  Devcynes^ 
the  other  trustee,  died,  having  first  devised  all  his  estates 
ioBooth  and  two  other  persons,  and  they  joined  in  a 
deed  with  Ortofit  and  conveyed  to  the  defendant  all 
their  estate  in  the  premises  mentioned  in  the  will  of 
Harry  House.  Dorothy  Comer  was  an  illegitimate  child 
of  the  said  Harry  House.  Thomas  House^  one  of  the 
lessors  of  the  plaintiff,  was  his  heir  at  law.  Booths  the 
otlier  lessor  of  the  plaintiff,  w^is  the  surviving  devisee  in 
trust  of  the  real  estates  of  the  said  W.  Devaynes.  This 
case  was  argued  in  the  last  Easter  term  (a)  by 

Talfourd  for  the  plaintiff.  The  plaintiff  can  recover 
only  on  the  demise  of  House^  as  Booths  the  other  of  the 
lessors  of  the  plaintiff,  was  a  party  to  the  conveyance  to 
the  defendant.  If  Dorothy  Comer  died  without  having 
executed  the  |K)wer  of  appointment  given  to  her  by 
her  father's  will,  the  estate  of  the  trustees  was  at  an 
end  (the  purposes  of  the  trust  being  determined),  and 
then  the  heir  at  law  of  the  testator  was  entitled.  The 
questions  then  are,  Ist,  what  was  the  effect  of  the 
fine  ?  2dly,  if  nothing  passed  by  the  fine,  whether  it  so 
operated  as  to  vitiate  the  subsequent  execution  of  the 
power  by  the  will?     As  to  the  first  question,   it  is 

(a)  Before  Lord  Tenierden  C.  J.,  LUtledale,  Parke,  and  Paiteson  Js. 

dear 
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clear  that  under  the  will  Mrs.  Comer  took  only  an  1831. 
estate  for  life  with  a  power  of  disposition  by  will,  and  jj^^  ^ 
that  the  appointment  otherwise  than  by  will  was  void.  Booth 
Doe  dem.  Thorley  v.  Thorley  {a)  is  in  point.  That  was  l^«Lifc 
an  ejectment  by  the  heir  at  law  of  John  Thorleyj  who 
had  devised  to  his  wife  all  his  freehold  estate  during  her 
natural  life,  ^'  and  also  at  her  disposal  afterwards^  to 
leave  it  to  whomsoever  she  pleased."  The  Defendant 
claimed  under  a  feoffment  made  by  Mary  Thorley  in 
her  lifetime,  and  it  was  held,  the  disposal  of  it  by  the 
feoffinent  in  her  lifetime  was  void.  Here  the  words 
are  express,  that  Z).  Comer  is  to  appoint  by  her  last  will 
and  testament.  The  fine  had  no  operation  on  the  legal 
estate  which  was  in  the  trustees;  and  the  only  question 
is,  did  it  operate  so  as  to  extinguish  the  power  ?  because, 
if  it  did,  then  she  must  be  considered  as  never  having 
executed  it,  and  the  premises  vest  in  the  heir  at  law  of 
the  testator.  (He  then  contended  that  this  was  such  a 
power  as  might  be  extinguished  by  a  fine,  to  which  point 
he  cited  Diggers  case  (i),  Penne  v.  Peacock  (c),  and  King 
V.  Melting  {d). ) 

Cooie  contr^.  By  this  will  the  trustees  took  an  abso^ 
lute  estate  in  fee-simple,  and  Dorothy  Comer  took  an 
equitable  estate  for  her  separate  use  for  life  with  an 
equitable  power  to  appoint  by  will,  and  an  equitable  re- 
mainder in  fee  to  her  own  right  heirs,  which,  by  the 
rule  in  Shelley's  case,  united  with  her  prior  estate  for 
life,  and  gave  her  the  equitable  inheritance,  which  passed 
by  the  fine  levied  by  her  and  her  husband  to  the  par- 
ties under  whom  the  defendant  claims.     And  a  con* 

(o)  10  Eattf  438.  (b)  1  Rep.  175  a. 

(c)  Casa  Temp.  TaOfOtfAXi  (d)  1  Vent,  996* 

veyance 
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18dl.  veyance  haying  also  been  made  to  the  defendant  of  the 
J~T"  legal  estate  by  Booths  (who  was  the  surviving  devisee  of 
^oortu  fp.  Deoaynes^  the  surviving  trustee  of  Harry  Houseij 
Field;  the  title  of  the  defendant  is  perfect  both  at  law  and  in 
equity.  The  question  as  to  the  extinction  of  the  power 
by  the  fine  does  not  arise  if  Dorothy  Comer  had  only  an 
equitable  power  of  appointment,  because  the  legal  estate 
which  was  in  the  trustees  is  now  in  the  defendant ;  and 
to  say  that  Dorothy  Comer  had  an  equitable  interest  ibr 
life,  with  a  legal  power  of  appointment,  would  be  cutting 
down  the  estate  of  the  trustees  to  an  estate  for  life. 
The  rule  of  law  undoubtedly  is,  that  an  estate  will  not 
be  raised  by  implication  in  trustees  beyond  what  is 
necessar}'  for  the  performance  of  their  trusts.  Doe  d. 
White  V,  Simpson  (a).  Doe  d.  Woodcock  v.  Barthrop  (i), 
Doe  A  Player  v.  Nicholk  {c\  Doe  d.  Compere  y.  Hicks  (rf), 
and  that  an  express  estate  in  fee  will  be  cut  down  if  it 
be  inconsistent  with  the  testator's  manifest  intention ;  but 
this  rule  has  been  established  in  favour  of  right  and  in 
fiirtherance  of  the  will  of  testators.  Here  the  trustees,  in 
order  to  effectuate  the  intention  of  the  testator,  must  take 
an  estate  in  fee,  for  they  could  not  otherwise  convey  to 
such  person  and  for  such  estate  as  Dorothy  Comer  might 
by  her  will  appoint.  Besides,  the  very  words  of  the  de- 
vise **  unto  and  to  the  use  of  the  trustees,  their  heirs  and 
assigns  for  ever,"  amount  to  an  express  gift  of  the  fee,  Doe 
d.  Lloyd  V.  Passingham  {e).  Here  the  plaintiff  seeks  to 
strike  out  of  the  devise  to  the  trustees  the  express  words 
^*for  eoer^^  and  to  introduce  in  their  stead  the  words 
**  for  the  life  of  Dorothy  Comer**    Penne  v.  Peacock  {g) 

(a)  5  East,  162.  (p)  S  Tmunt.  382. 

(c)  IB.^a  386.  (</)  7  T.  B.  433. 

(«}  es'^iC.  305.  (g)  For.  41.     2>m;i.  Talb.  41. 

shews 


IK  THE  First  Year  of  WILLIAM  IV.  569 

shews  that  the  trustees  have  the  legal  estate,  for  it  was  '     1 831. 
there  assamed  that  the  fine  operated  on  the  trust  estate      ^     ~ 
alone.    Secondly,  supposing  it  admitted  that  the  legal        Booth 
estate  did  not  vest  absolutely  in  the  trustees,  but  deter-        Fnux 
minably  on  the  death  of  Dorothy  Corner  without  exe- 
cuting the  power,  still  the  power  was  well  executed ;  the 
interest  of  the  appointees  has  been  conveyed  to  the  defend- 
ant, and  the  result  is  the  same.     (He  then  proceeded  to 
contend  that  the  power  in  this  case  was  not  extinguished 
by  the  fine,  for  that,  if  it  was  a  legal  power,  it  was  simply 
collateral,  in  which  respect  this  case  was  distingubhable 
from  Penne  v.  Peacock.) 

Talfourd  in  reply.  The  estate,  in  default  of  appomt- 
ment,  is  to  go  to  the  right  heirs  of  Dorothy  Comer.  If 
she  left  heirs  the  estate  would  be  in  them.  The  trustees^ 
therefore,  did  not  take  an  absolute  fee  at  all  events  to 
them  and  their  heirs,  because  that  was  not  necessary  to 
enable  them  to  effectuate  the  testator's  intention. 

Cvr.  adv*  vultm 

Lord  TenTERden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  case,  which  was  argued  before  us  last  terra, 
one  of  the  questions  was,  Whether  the  devisees  in 
trust  under  the  will  of  Harry  House,  on  which  the 
case  arose,  took  the  fee  ?  it  was  clear  that  if  they  did, 
the  lessor  of  the  plaintiff  could  not  recover;  we  are 
of  opinion  that  they  did,  and  it  is  therefore  unnecessary 
to  notice  the  other  points.  In  this  case  it  is  perfectly 
clear  upon  reading  the  will,  and  without  reference  to 
any  authorities  or  decisions,  that  the  trustees  must  take 

the 
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1831.       the  fi^,  in  order  to  f^re  effect  to  all  the  directions  of 
^     ,  the  will. 

^B<MnH  Xhe  testator  gives  all  his  freehold  lands,  tenements, 

FiBui.  and  hereditaments  in  the  parish  of  Mitcham^  and  all 
his  estate,  right,  title,  and  interest  therein,  unto  and  to 
the  use  of  William  Dewynes  and  John  Leggatty  their 
heirs  and  assigns  for  ever.  The  effect  of  those  words 
alone  would  probably  be  to  give  a  fee,  on  the  ground 
that  a  use  cannot  be  limited  on  a  use,  but  the  declar- 
ation of  the  trusts  leaves  no  room  for  doubt,  for  these 
are,  upon  trust  to  apply  the  rents  and  profits  to  Uie 
separate  use  of  his  eldest  daughter,  a  married  woman, 
for  her  life,  and,  after  her  decease,  upon  trust  to  convey 
the  same  to  the  use  of  such  persons,  and  for  such  estates, 
as  she  may  appoint ;  and  in  default  of  appointment,  to 
the  use  of  her  right  heirs.  By  the  very  words,  there* 
fore,  of  this  will  the  devisees  in  trust  are,  after  the  death 
of  the  testator's  daughter,  to  convey  the  fee,  and  tliis 
they  cannot  do  unless  they  take  the  fee  under  the  will. 
The  defendant,  therefore,  is  entided  to  the  postea. 

Judgment  for  the  defendant 
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18SI. 


ViSGER  and  Another  against  Delegal. 

Tp  POLLOCK  had  obtained  a  rule  to  shew  cause  why  An  ifBdaTit  to 
the  sum  of  10  lO/.,  deposited  with  the  sheriff  by  the  stating  that' the 
defendant  in  lieu  of  bail,  should  not  be  paid  out  to  him  indebted  to*he 
on  filing  common  bail.    The  defendant  was  arrested  on  ?<^^J^ceo/* 
an  affidavit  stating  him  to  be  indebted  to  the  plaintiffs  in  ^"^J^^^ 
lOOOl.  and  upwards,  on  balance  of  account  for  money  ^**  °ded*b^ 
paid,  laid  out,  and  expended  by  the  plaintiffs  to  and  for  ^^^^"^^^ 
the  defendant^  and  at  his  request,  and  for  money  had  *^^  •^  ^  bn 

request,  and  for 

and  received  by  the  defendant  for  the  plaintiffs,  and  for  money  had  and 

recciTed  by  the 

interest  of  monies  due  by  the  defendant  to  the  plaintins.  defendant  for 

the  plaintiff, 
and  forinterart 

Campbell  and  Ashmore  shewed  cause.     The  objection  by  the  defend- 
is,  that  the  words  **  money  paid,  laid  out,  and  expended  pUintiff/Msiiot 
by  the  plaintiffs  to  the  defendant,"  taken  by  themselves,  ^^^^ 
may  be  construed  to  mean  money  paid  on  account  of  a 
debt  by  the  plaintiffs  to  the  defendant,  and,  consequently, 
that  the  affidavit  is  not  sufficiently  certain.    But  whatever 
construction  may  be  put  on  this  clause  of  the  affidavit, 
still,  calling  in  aid  the  words  ^'  on  balance  of  account,"  it 
will  appear  that  on  reference  to  the  other  itemS)  namely, 
for  money  had  and  received,  and  interest,  the  plaintiffs 
have,  upon  the  whole,  a  demand  against  the  defendant ; 
and  that  is  distinctly  sworn  to  be  upwards  of  1000/. 

« 

JP.  Pollock  contrl.  It  is  quite  clear  that  an  omission 
has  been  made  in  the  affidavit  through  negligence,  and 
the  Court  ought  not  be  astute  in  finding  out  meanings 

to 
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18SL        to  supply  such  a  defect.     A  party  swearing  an  affidavit 

--  to  hold  to  bail  never  professes  to  set  out  the  particulars 

^^g«inti       of  a  mutual  account     To  presume  such  an  intention 

Dbumal. 

here  would  be  contrary  to  the  strictness  with  which 
affidavits  of  this  kind  have  always  been  construed. 

Lord  Tenterden  C.  J.  There  are  certain  forms  of 
affidavits  to  hold  to  bail  in  common  use,  and  generally 
known  and  understood.  The  safest  course  is,  that 
individuals  should  conform  to  these,  and  not  depart 
from  them,  and  then  call  upon  the  Court  for  such  a 
construction  as  may  remedy  the  fault. 

LiTTLEDALE  J.  coucurred* 

Parke  J.  It  is  dear  that,  without  the  words  ^  on 
balance  of  aoooont,''  the  affidavit  would  be  bad.  But 
these  words  do  not  necessarily  imply  more  than  that 
the  defendant  was  originally  indebted  to  the  plamti£& 
on  the  accounts  stated  in ,  the  affidavit,  in  a  laiger 
amount,  which  has  been  reduced  to  10002.  by  a  set-off. 
That  leaves  the  case  in  the  same  uncertainty  as  if  no 
balance  had  been  mentioned* 

Taunton  J.  concurred. 

Rule  absolute. 
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1881. 


Doe  on  the  demise  (amongst  others)  of  Wil-  ^neuUtsf, 
LiAM  Blacknell  ogaifist  Plowman. 


T7JECTMENTS  to  recover  possession  of  lands  and  In  1772  a 

Hi  •  .  of  1000  jeuv 

tenements  in  the  county  of  Suffolk.     At  the  trial  was  crested  by 

•    p  .  '  deed,  for  Uio 

before  Bayley  J.,  at  the   Summer  assizes  for  Suffolk,  purpoao  of 
1826,  a  verdict  was  found  for  the  plaintiff,  subject  to  ^!f50(xv.V«>d 
the  opinion  of  this  Court  on  the  following  case :  —  princiwi  and 

The  lessor  of  the  plaintiff,  William  Blacknell,  was,  at  J^^jJ*^* 
the  period  of  the  demises  in  the  declaration  the  heir  at  residue  of  the 

term  was  as- 

law  of  the  late  Lady  Graves^  formerly  Susannah  Black'  signed  in  tnisc» 

,        ,      for  the  deYisees 

neU,  and,  as  such  heir  at  law,  claimed  the  premises  in  of  tiieperMn 

who  created  th^ 
question.  term.    In  1789 

By  indenture  bearing  date  the  23d  oi  December  1772,  wCTeamt^ed 
Thomas  Anguish,  being  seised  in  fee  of  the  premises  [J  dJI2[*^^|J|a' 
demised  the  same  to  At-mine  Styleman  for  a  term  of  *«»«*dueof 

^  the  term  was 

1000  years  for  securing:  the  sum  of  5000/.  and  interest,  ""igned  in  trust 

,  forthepur- 

And  by  an  indorsement  on  the  said  mortgage  deed,  chaser, her  hein 

and  assigns,  or 

dated  the  1st  of  December  1781,  the  said  Armine  Style'  as  she  should 
man  declared  that  the  said  5000/.  principal  money  was  the meanUme 
the  property  of  Nicholas  Styleman  his  son.     Thomas  j^][^S^^ 
Anguish  by  his  will,  dated  the  Sd  of  September  1784,  ^^7^ 
devised  all  his  real  estates   unto  Sir  William  Henry  p<M«««onof 

^    the  premises, 

Ashurst  and  John  Hare,  and  died  in  or  about  the  year  and  continued 

"Ti  .1  11-1  so  possessed  till 

1 785.     By  another  indorsement  made  on  the  indenture  her  death,    in 

_  111  *.  »  *.»,.•«       i®o®  •*••  «K- 

of  1772,  dated  the  1st  of  January  1787,  reciting  that  ecutedamar- 

the  said  principal  sum  of  5000/.  and  all  interest  there-  q'^  reserving 

to  herself  a 
power  of  appointment  by  deed  or  will ;  and  after  'the  .marriage^  she  in  December  1813  de- 
vised all  her  real  estate.  Neither  in  the  marriage  settlement  nor  in  the  will  was  anj  men- 
tioQ  made  of  the  term  of  1000  years.  She  and  her  husband  having  both  died,  it  was  held^ 
on  ejectment  brought  by  her  heir  at  law,  that  there  were  no  premises  from  which  a  surrender 
•f  tfae  term  could  be  presumed. 

Vol.  II.  P  p  on 
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1831.  on  had  been  duly  paid  to  Nicholas  Sh/leman  s  the  said 
Armine  Styleman,  by  the  direction  of  the  said  NicholaSf 
Blackniu.  and  at  the  nomination  of  Sir  William  Henry  Ashirst  and 
Flowxak.  John  Hare  devisees  as  aforesaid,  assigned  the  residue  of 
the  said  term  of  1000  years  then  to  come  and  unexpired, 
to  Robert  Reeves  his  executors,  administrators,  and 
assigns,  in  trust  for  the  said  Sir  William  Henry  Ashurtt 
and  John  Hare,  their  heirs  and  assigns,  and  to  be  dis- 
posed of  as  they  should  direct  or  appoint. 

By  indentures  of  lease  and  release,  the  release  dated 
the  2d  of  September  1 789,  and  made  between  the  said 
Sir  William  Henry  Ashurst,  Knight,  and  John  Hare^ 
of  the  first  part;  Sarah  Anguish,  widow,  and  execu- 
trix of  Thomas  Anguish,  of  the  second  part ;  Susannah 
BlackneU,  of  the  third  part;  Robert  Reeve,  of  the  fourth 
part ;  and  Dudley  Baxter,  of  the  fifth  part ;  Sir  WUr 
Ham  Henry  Ashurst  and  John  Hare  coi)veyed  the  pre- 
mises  in  question  to  the  said  Susannah  BlackneU,  and  to 
her  heirs  and  assigns  in  consideration  of  1850/.  pur- 
chase-money. And  by  the  same  indenture,  the  residue 
of  the  said  term  was  assigned  by  the  said  Robert  Reeve 
to  Dudley  Baxter,  his  executors,  administrators^  and 
assigns,  in  trust  for  Susannah  BlackneU,  her  heirs  and 
assigns,  and  to  be  disposed  of  as  she  or  they  should 
direct  or  appoint.  And  in  the  mean  time  to  attend  the 
freehold,  reversion  and  inheritance  of  the  premises. 

Susannah  BlackneU  entered  into  possession  of  the  pre* 
mises  at  the  date  of  the  last-mentioned  deed,  and  con- 
tinued possessed  until  the  time  of  her  death  hereinafter 
mentioned. 

In  the  year  1808  Susannah  BlackneU  intermarried 
with  Sir  Thomas  Graves,  and  by  indentures  of  leaae  and 
release  made  before  and  in  contemplation  of  the  said 
marriage,  (the  release  dated  the  20th  of  Jufy  I8O89)  ^ 

tween 
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tween  Susannah  Elacknell  of  the  first  part,  Sir  Thanuii  18S1. 
Graves  of  the  second  part,  and  the  said  Dudley  Baxter  '  ~ 
and  one  Bobert  Baxter  of  the  third  part,  Susannah  Black"     Blackhkll 

agahut 

nett  conveyed  all  her  estate  and  interest  in  the  premises  in  Plowmait, 
question  to  Bobert  Baxter^  his  heirs  and  assigns,  in  trust 
as  thereinafter  mentioned,  and  (amongst  other  trusts)  to 
the  use  of  the  said  Susannah  BlackneUj  her  heirs  and  a»^ 
signs,  until  the  said  intended  marriage ;  and  from  and 
after  the  marriage,  Sec  to  such  uses,  and  subject  to  such 
powers,  &c.  as  the  said  Susannah  BlackneUj  notwith^ 
standing  her  said  intended  coverture,  should  by  deed  or 
will  appoint ;  and  for  want  of  appointment,  to  the  use  of 
Bobert  Baxter^  his  heirs,  during  the  lives  of  5.  Blacks 
nell  and  Sir  T.  Graves^  upon  the  trusts  thereinafter  men- 
tioned ;  and  after  the  decease  of  Sir  T.  Graves^  in  case 
&  BUtckneU  should  survive,  to  the  use  of  5.  BlackneUj  her 
heirs  and  assigns  for  ever;  but  in  case  she  should  depart 
this  life  first,  to  such  uses,  &c.  as  she  should  appoint ;  and 
in  de&ttlt  of  appointment,  to  her  own  right  heirs.  No 
mention  was  made  in  the  deed  of  the  term  of  1000  years. 
The  marriage  took  place,  and  on  the  28th  oi  December 

181 5,  Lady  GraveSf  by  will,  appointed  all  her  real  estate 
unto  and  to  the  use  of  B,  B,  and  W.  J?.,  their  heirs  and 
assigns,  upon  the  trusts  therein  mentioned.  No  mention 
was  made  in  this  will  of  the  term  of  1000  years.  Sir 
Thomas  Graves  died  in  March  1814;  Lady  Graves  sur- 
vived her  husband,  and  died  on  the  31st  of  Januaty 

1816,  without  revoking  or  altering  her  said  will.  Several 
questions  were  reserved,  and,  among  others,  whether  it 
was  competent  for  the  defendants  to  set  up  the  said  term 
of  1000  years  against  the  plaintiff;  and  if  the  Court 
should  be  of  opinion  that  it  was,  then  the  Court  was  to 
say,  upon  the  whole  facts,  in  what  manner  the  jury  ought 
to  have  been  directed  as  to  the  said  term  by  the  learned 

P  p  2  Judge^ 
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1881. 

DoBdem. 

Blacxnxll 

agaimt 


Judge^  and  ivbat  yerdict  the  jury  ought  to  have  found 
thereupon,  and  a  nonsuit,  or  a  verdict  for  the  plaintifi^ 
was  to  be  entered  accordingly. 

Cooie  for  the  plaintiff.  The  facts  of  the  term  having 
been  created  so  long  since,  and  of  the  purposes  for  which 
it  was  originally  created  having  been  answered,  and  of 
its  not  being  mentioned  either  in  the  marriage  settlement 
or  the  will,  afford  ample  ground  for  presuming  that  it  was 
surrendered ;  the  learned  Judge  should  have  directed 
the  jury  so  to  presume;  and  they  ought  to  have  found 
accordingly. 

In  Doe  d.  Burdett  v.  Wrighie  (a)  a  term  of  1000  years 
was  created  by  deed  in  171 7»  and  in  1735  was  assigned 
for  the  purpose  of  securing  an  annuity  to  A^  and  after 
that  to  attend  the  inker icance.  A,  died  in  1741,  and  the 
estate  remained  undisturbed  in  the  hands  of  the  owner 
of  the  inheritance  and  her  devisee  from  1735  to  1813, 
without  any  notice  having  been  in  the  mean  time  taken 
of  the  term,  except  that  in  1801  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it  were 
found,  covenanted  to  produce  those  deeds  when  called 
for.  The  Judge  directed  the  jury  to  presume  a  sur- 
render, and  on  motion  for  a  new  trial,  it  was  held  that, 
under  these  circumstances,  the  direction  was  proper, 
and  the  jury  were  warranted,  on  ejectment  brought  for 
the  premises  by  the  heir  at  law,  to  presume  a  surrender 
of  the  term.  In  Doe  d.  Putland  v.  HUder  (ft)  a  term  of 
years  was  created  in  1762,  and  assigned  over  to  a  trustee 
in  1779  to  attend  the  inheritance.  In  1814  the  owner  of 
the  inheritance  executed  a  marriage  settlement^  and  in 
1816  he  conveyed  his  life  interest  in  the  estate  to  a 


(a)  QB,j;jt.  710, 


(6)  9  ^.  f  ^.  789. 

purchaser. 
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purchaser,  as  security  for  a  debt ;  but  no  assignment  of 
the  term,  or  delivery  of  the  deeds  relating  to  it,  took 
.place  on  either  occasion.  In  1819  an  actual  assign- 
ment of  the  term  was  made  by  the  administrator  of  the 
original  trustee  to  a  new  trustee,  for  the  purchaser  in 
1816.  On  ejectment  brought  against  the  purchaser  by 
a  prior  incumbrancer,  the  Judge  directed  the  jury  to  pre- 
sume a  surrender,  and  the  jury  having  found  accord- 
ingly, a  rule  nisi  was  granted  for  a  new  trial ;  and  after 
argument  it  was  holden,  that  the  direction  was  right, 
and  that  the  jury  were  warranted  in  presuming  that  the 
term  had  been  surrendered  before  1819.  These  cases 
are  directly  in  point  [Lord  Tenierdm  C.  J.  The 
doctrine  laid  down  in  those  cases,  I  believe,  has  been 
much  questioned  (a).  Is  such  a  term  as  this  usually 
noticed  in  a  marriage  settlement?]  It  certainly  is  not 
the  general  practice  to  notice  such  terms. 


1831. 

DoK  dem. 
Blackmbll 

againsi 
Plowxak. 


Lord  Tenterden  C.  J.     If  that  be  so,  there  is  no 
ground  whatever  for  presuming  that  this  term,  which 


(a)  The  doctrine  propounded  in  the  abofe  cases  was  called  in  question 
in  Due  ▼.  Putland  (Suidm  on  Vendom  and  Purchasertf  440. )  by  Ru^mrds 
C.  B.  and  Graham  B. ;  and  in  Deartion  ▼.  Lord  Byron,  ibid,  444.  by  Rich" 
ardt  C.  B. ;  by  Lord  Chancellor  £ldon  in  1820,  in  The  Marquit  of 
Tomnemd  ▼•  The  Bithop  of  Norwich,  ibid,  443.;  and  in  JJoy^t  ▼.  Bailey, 
1820,  ibid,  444.  And  in  ChoimondeUy  ▼.  CHnion,  ibid,  444.,  Lord  Eldon 
again  expressed  a  strong  opinion  against  the  doctrine  of  presuming  the 
surrender  of  a  term  to  attend  the  inheritance;  and  in  jitjHnaUy,  Kemp' 
ton,  ibid,  446.,  the  same  learned  person  speaking  of  the  case  of  Doe  ▼. 
HUder,  9  ^.  j- ^.  782.  said,  '*I  have  no  hesitation  in  declaring  that  I 
would  not  have  directed  a  jury  to  presume  a  surrender  of  the  term  in 
that  case ;  and  fiir  the  safety  of  the  titles  to  the  landed  estates  in  this 
country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the  doctrine 
laid  down  in  that  case."  See  Sngden  on  Vendart  and  Purchaters,  8th 
edit.  p.  44a  to  446. ;  and  MaUhewt  on  the  Doctrine  of  Frenm^idan  and 
TrtnLmptim  Svidenoe,  S26,  to  259. 
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DoEdcm* 

BUkCXMMLL 

agamti 
Fw>wiuir« 


was  assigned  to  attend  the  inheritance,  was  ever  surren- 
dered. 

Fabke  J*  It  bang  admitted  that,  in  point  of  prac- 
tice^ it  is  not  usual  to  notice  si\ch  a  term  as  this  in  a 
marriage  setdement  there  is  not  a  single  fact  in  the  case 
from  which  a  surrender  of  the  term  could  be  presumed. 
That  being  so,  the  legal  estate  is  not  in  the  lessor  of  the 
plaintifl^  and  the  judgment  must  be  for  the  defendant 

LiTTLEDALE  and  Taunton  Js.  concurred. 

Judgment  for  the  defendant. 


Wednetday, 
Jtme  1st. 


Theitatute 
56  G.  3.  C.159. 
J.  S.  which 
dhrcctithata 
pariih  inden- 
turs  shall  be 
allowed  by  two 
justices  of  the 
county  into 
which  the  ap* 
prentice  is  to 
be  bound,  giTSi 
those  justices  a 
discretion  to 
detennine  on 
the  propriety  of 
the  binding 
generally,  and 
not  merely  with 
regard  to  the 
fitness,  respec- 
tively, of  the 
master  and 
^prentice. 


The  King  against  Mills  and  Another,  Justices 

of  the  County  of  Essex. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to 
the  defendants,  two  justices  of  the  county  of  Essex^ 
commanding  them  to  consider  and  determine  whether 
there  was  any  ojbjection  to  the  allowance,  and  as  to  the 
fitness  of  allowing  a  certain  indenture  for  the  binding 
of  William  Scarffy  a  poor  boy,  belonging  to  the  parish 
of  Woherston  in  the  hundred  of  Saiiford  in  the  county 
of  Suffblkj  and  maintained  in  the  general  house  of  in- 
dustry there,  to  Matthew  Brook^  of  Wivenhoe  in  the 
county  of  Essex,  shipowner  and  fisherman.  The  affi- 
davits in  support  of  the  rule  stated,  that  Brook,  a  ship- 
owner and  fisherman  of  Wivenhoe,  being  in  want  of  an 
apprentice,  applied  to  the  directors  and  guardians  of  the 
poor  of  the  hundred  oiSavford  in  the  county  of  St^ffblk 
(incorporated  by  an  act  of  30  G.  3.   and  empowered 

thereby 
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thereby  to  bind  out  poor  children  residing  in  the  house  1831. 
of  industry  or  belonging  to  the  parish),  and  that  they 
having  satisfied  themselves  that  Brook  was  a  man  of  ^amM 
property  and  of  good  reputation,  and  eligible  in  all 
other  respects,  sent  W»  Scarff  (aged  sixteen  years),  be- 
longing to  Wolverston^  and  maintained  in  the  house  of 
industry  there,  upon  trial,  and  after  he  had  staid  two 
months,  it  was  agreed  that  the  binding  should  take 
place;  that  on  the  18th  of  December  ScaiffwBs  taken 
before  the  acting  justices  of  peace  of  the  hundred  of 
Sanford  at  the  petty  sessions,  pursuant  to  the  56  G.  3. 
e.  139.  s.  1.,  and  the  justices  enquired  into  the  propriety 
of  binding  him  apprentice  to  Brooke  and  having  made 
all  enquiries  directed  by  that  statute,  declared  that  they 
thought  it  proper  he  should  be  bound,  and  made  an 
order  to  that  effect,  and  afterwards  signed  and  sealed  an 
allowance  of  the  indenture.  On  the  29th  of  January 
1831,  Brook  applied  to  the  justices  of  the  county  of 
Bssex  assembled  in  petty  sessions  (there  being  eight  pre- 
sent, and  the  defendants  being  two  of  them,)  for  the  dis- 
trict in  which  Wivenhoe  was  situate,  for  their  allowance 
of  the  indentures,  but  the  application  was  opposed  by  the 
overseers  of  the  parish  of  Wivenhoey  on  the  ground  that 
there  were  pauper  boys  belonging  to  Wivenhoe  whom 
Brook  ought  in  preference  to  take;  and  the  justices, 
without  enquiring  into  the  circumstances  or  character  of 
Brook  (no  objection  being  made  to  him  on  those 
grounds),  refused  to  allow  the  binding.  The  affidavits 
in  answer  to  the  rule  stated,  that  the  defendants  and 
other  said  justices  assembled  in  petty  sessions,  after  con- 
sidering and  weighing  the  application,  and  hearing  the 
opposition  thereto,  unanimously  determined  not  to  allow 
the  indentures,  for  they  considered  that  Brook  could  be 

P  p  4  provided 
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18S1.  provided' with  a  boy,  as  an  apprentice,  better  adapted 
for  the  service,  by  reason  of  his  having  been  born  and 

ammu  brought  up  in  WivenhoCf  (which  is  situate  on  the  navi- 
gable  river  Colney  and  a  short  distance  from  the  sea,) 
and  having  knowledge  of  a  seafaring  life,  of  which  the 
boys  from  Wolverston  were  entirely  ignorant;  and  it  was 
added  that  the  justices  were  principally  influenced  in 
their  decision  by  the  consideration  that  Wivenhoe  ought 
not  to  be  liable  to  have  paupers  from  a  distance  settled 
on  that  parish;  and  by  a  wish  to  do  justice  and  to  afford 
that  protection  to  the  parish  which  they  considered 
themselves  bound  to  give. 

KeUtf  shewed  cause.  By  the  56  G.  S.  c.  139.  s.  1. 
the  justices  of  the  county  in  which  the  residence  of  the 
intended  apprentice  is,  are  to  make  enquiries  into  the 
circumstances  and  character  of  the  master,  and  to  deter- 
mine generally  on  the  propriety  of  binding  the  appren- 
tice to  the  person  proposed.  They,  therefore,  have,  by 
express  words,  a  discretion  vested  in  them  on  the  sub- 
ject; and  sect.  2.,  which  requires  the  indentures  to  be 
allowed  by  the  magistrates  of  the  county  in  which  the 
master  resides,  by  implication,  gives  to  those  magistrates 
the  like  discretion :  and  if  that  be  so^  they  have  exer- 
cised it 

The  Atiomet/'General  ^nd  Biggs  Andrews  contra.  The 
justices  have  not  exercised  their  jurisdiction  upon  the 
only  point  upon  which  they  were  entitled  to  exercise  it, 
viz.  the  fitness  respectively  of  the  master  and  apprentice ; 
for  it  is  perfectly  clear  that  they  refused  to  allow  the 
binding,  on  the  ground  that  there  were  other  poor  boys 
in  the  parish  of  Wivenhoe  whom  the  master  ought  to 
take. 

Lord 
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Lord  T£NT£RDEK  C.  J.    The  justices  of  the  county        1631. 
into  which  the  apprentice  is  to  be  bound  have  a  fi:eneral        

ji.  .  TheKiHo 

discretion  to  consider  the  propriety  of  the  binding.  If  agtmut 
they  had  only  a  particular  discretion,  and  had  not  exer- 
cised it,  the  Court  would  have  compelled  them  to  do  so ; 
but  here  they  have  a  general  discretion,  after  enquiring 
into  all  the  circumstances  of  the  case,  to  determine  on 
the  fitness  of  the  binding;  and  as  they  have  exercised  it, 
there  is  no  ground  for  a  mandamus.  The  rule,  there- 
for^ must  be  discharged,  and  with  costs. 

Rule  discharged,  with  costs. 


Drax  against  Scroope.  Thandt^, 

^  June  Sd. 

A  RULE  was. obtained  in  Easter  term,  calling  on  an  Anagrewnent 
^    ,.  ,  1      •.    I       iji    entered  into  br 

attorney  of  this  court  to  shew  cause  why  it  should  a  client  with  hit 
not  be  referred  to  the  Master  to  review  his  taxation  of  himsTa'cwtam 
the  attorney's  bill  of  costs  in  the  above  cause.     The  bill  fa^^^J|^ 
contained  charges  for  journeys  by  the  attorney  and  his  ^  di!?*'A°^ 
agent,  at  the  rate  of  five  guineas  a  day,  exclusive  of  tra-  ^^^  chvgM 

^  ^  made  acoonUng 

veiling  expenses.    These  were  objected  to  before  the  to  such  ^{re*. 

mcnt  may  be 

Master,  as  exceeding  the  usual  rate;  but  it  was  an-  allowed  on  taz- 

swered,  that  the  client,  soon  after  he  began  to  employ  Matter,  on  en. 

the  attorney,  and  before  the  business  in  question  was  SotT  TOnSlefa 

done,  had  expressly  agreed  to  a  certain  scale  of  charges,  ***  vnSre^'ch 

comprising  those  in  question.     The  Master  required  ^^Ti'^^i 

afiidavits  in  confirmation  of  this  statement;  they  were  taxation  and 

.        pwd,  the  Court 

made,  and  others  put  in  in  answer ;  and  on  consideration  (on  application 

about  four 

of  the  Statements  on  both  sides,  and  of  the  objections  to  months  after) 
the  bill,  the  Master  allowed  the  charges.     The  taxation  « review  of  the 

taxation,  it  not 
being  ahewn  that  the  Master  bad  forborne  to  exerdae  hb  judgment  on  the  diaige%  in  ooiu 
•cquenee  of  the  agreement  between  attorney  and  client. 

was 
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1881.       was  finished  in  Naoember  18S0,  and  on  the  18th  of  that 
'Z  month  the  amount  was  paid  to  the  attorney,  and  be  paid 

^offsmtf       over  a  part  of  it  to  hu  agent,  who,  before  the  present 
application  was  made,  went  abroad  to  reside. 

FoUett  now  shewed  cause.  It  is  not  neoessaiy  to 
contend  that  an  agreement  like  this  is  binding  in  ordi- 
nary cases,  but  only  that  it  may  be  so  under  special  cir- 
cumstances like  the  present  In  1  TiddCs  Practice^  S8S, 
9th  ed.  it  is  laid  down  that  an  attcHmey's  bill  may  be 
taxed,  though  there  was  a  special  agreement  between 
him  and  the  client  that  he  should  be  paid  for  his  time 
at  a  certain  rate  by  the  day,  besides  his  expenses ;  but, 
of  the  authorities  to  which  he  refers  on  the  subject,  one 
{Saycr  en  Costs^  321.)  does  not  go  far  enough  for  the 
present  motion ;  and  another,  an  Anonymous  case  from 
2  Barnard^  IL  B.  \6^*  is  to  the  contrary  effect.  The 
Court,  in  every  case,  will  look  at  the  particular  circum- 
stances, and  will  not  hold  the  Master  precluded  from 
allowing  costs  on  special  agreement,  if  the  circumstances 
appear  to  warrant  them.  Besides,  in  this  case  the  tax- 
ation took  place  several  months  ago;  the  money  was 
paid,  and  part  of  it  again  paid  over  by  the  attorney  to 
his  agent,  who  has  gone  abroad ;  and  in  1  TiddCs  Pr.  382. 
it  is  laid  down,  that  after  an  attorney's  bill  **  has  been 
settled  and  paid,  and  the  payment  has  been  long  ac- 
quiesced under,  the  Courts  will  not  refer  it  to  be  taxed 
as  a  matter  of  course,  nor,  as  it  seems,  unless  a  gross 
error  or  imposition  be  pointed  out." 

BarsiaoD  contriL    On  the  merits  of  the  case,  as  dis- 
closed by  the  affidavits,  this  agreement  is  not  such  a  one 

« 

as  the  Master  ought  to  have  given  effect  to^  in  frvour  of 

the 
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the  attorn^.    But,  putting  the  objection  on  more  gene-       18dK 
ral  grounds,  if  an  attorney  could  be  allowed  to  set  up  a 
special  agreement  in  the  manner  here  contended  for,  it      J'f^^^ 
would  be  easy,  in  almost  every  case,  to  preclude  a  tax- 
ation, and  the  statute  on  that  subject  would  be  altoge- 
ther defeated.    Sm^er  on  Costs,  SSI.  and  Newman  v. 
Payne  (a),  cited  in  1  TidtTs  Pt.  383.,  fiilly  bear  out  the 
present  motion.      The  Anonymous  case,    2  Barnard. 
K.  B.  164.,  is  not  conclusive  the  other  way,   and  the 
agreement  there  might  possibly  have  been  entered  into 
before  the  act  S  6.  2.  c.  23.,  providing  for  the  taxation 
of  attorneys'  bills,  was  passed.  In  Walmedey  v.  Booth  (6), 
where  a  client  had  given  a  bond  to  an  attorney  for  the 
purpose  of  securing  to  him  a  certain  remuneration  for 
his  services,  Lord  Hardwicke  directed  the  Master  to 
enquire  what  those  services  had  been,  and  what  the 
attorney  ought  to  be  allowed  for  them,  and  whether  he 
was  entided  to  any  extraordinary  recompence.  In  Babne 
V.  Paver  {c)   Lord  Eldon  declared   a  strong  opinion 
against  the  right  of  a  solicitor  to  agree  for  untaxed  costs ; 
and  observed,    **  There  is  nothing  that  ought  to  be 
guarded  against  with  so  much  jealousy  as  the  right  of 
the  suitors  to  have  their  bills  of  costs  taxed."    And  in 
Scougall  v.  Campbell  (d)  the  Lord  Chancellor  again  ex- 
pressed himself  to  a  like  effect,  and  said,  ^  I  will  not 
permit  it  to  be  intimated  that  a  solicitor  will  act  if  his 
bills  are  not  to  be  taxed,  but  will  not  act  if  his  bills  are 
to  be  taxed." 

Lord  TxMTERDEM  C.  J.    No  agreement  of  this  kind, 
even  with  reference  to  journeys,  can  be  absolutely  bind- 

(a)  4  Bro.  C  C.  350.  (6)  2Mk.  87. 

(c)  Jaco6*f  B^,  505.  ((f)  S  IZiitf.  545. 

ing; 


ScAoori. 
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1881.  ing;  the  Master  must  still  exercise  his  judgment  as  to 
"""""*  the  propriety  of  allowing  the  chargest  aooordtng  to  the 
agamu  circumstanoes  laid  before  him.  And  if  it  had  appeared 
in  this  case  that  the  Master  had  thought  no  discretionary 
power  was  left  him,  and  that  he  was  precluded  by  the 
agreement  from  entering  into  the  consideration  upon 
which  the  charges  were  made,  there  would  have  been 
ground  for  the  present  motion.  But  this  is  not  shewn. 
And  besides,  the  client  comes  for  relief  several  months 
after  the  money  has  been  paid  upon  the  Masters  allo- 
catur, and  when  the  attorney  has  paid  over  part  of  it  to 
his  agent,  who  has  left  the  country.  Under  these  cir- 
cumstances, witliout  establishing  any  precedent  for  other 
cases,  I  think  the  rule  ought  not  to  be  made  absolute. 

LiTTLEDALE  J.  As  a  general  rule,  I  think  effect 
ou^t  not  to  be  given  to  these  agreements  between  attor- 
ney and  client.  But  there  may  be  cases  in'  which,  from 
the  particular  nature  of  the  business  to  be  done^  sudi 
contracts  may  be  allowable,  subject,  however,  to  be 
looked  into  by  the  Master.  Here  the  Master  has  ex- 
ercised that  authority. 

Parke  J.  Agreements  of  this  kind  should  be  looked 
at  with  great  jealousy,  but  as  it  does  not  appear  in  this 
case  that  the  Master  has  not  exercised  his  discretion 
upon  the  charges,  I  think  the  rule  must  be  discharged. 

Taunton  J.  concurred. 

Rule  discharged,  without  costs. 
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Doe  dem.  the  Earl  of  Carlisle  and  Others  Fridm,, 

June  So* 

against  Towns. 

XT  JECTMENT  for  lands  in  the  parish  of  Irthingion,  E«tot«i  of 
Cumberland.     At  the  trial  before  HuUock  B.  at  the  «  manor  were 

held  At  the  will 

Spring  assizes  for  Lancashire  (in  which  county  this  of  the  lord. 
Court  had  directed  the  cause  to  be  tried),  18299  a  cnitom'of  the  * 
verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  ^tM  m  {he 
of  the  Court  upon  the  following  case :  —  f^**l/t^t. 

The  Earl  of  Carlisle  is  lord  of  the  several  manors  •^ «» ^•»-  * 

•tion,  and  to 

with  and  parcel  of  the  barony  of  Gildand  in  the  county  other  dues. 

The  tenant 

of  Cumberland^  whereof  the  manor  of  Irthingtan  is  one.  might  aliene  bj 

.  cufttomarr  bar> 

In  all  these  manors  the  freehold  of  the  customary  tene-  gain  and  sale, 
ments  is  in  the  lord,  and  the  mines  and  timber  belong  of  the  lord  in- 
to him.    There  are  about  500  tenants  within  the  barony.  ^J^^^ij'^^l^ 
In  respect  of  each  tenement,  the  lord  is  entitled  to  an  •ye"»*t  which 

■^  ^  new  tenants  on 

ancient  customary  rent,  to  an  arbitrary  fine  of  two  years  ^•^  ^  aliena- 

•^       ^         ^  "  "  tion  were  bound 

improved  value,  or  alienation  by,  on  death  o(  the  tenant^  to  appear  and 

have  their 

and  to  a  fine  certain  of  twenty  times  the  ancient  rent  on  names  entered 
the  death  of  the  lord.  The  estates  pass  by  customary  paying  a'shfl- 
conveyance  of  bargain  and  sale,  with  the  licence  of  the  ^^^.  ^on 
lord  indorsed  thereon  by  his  steward.  ti!!fl^^t 

(A  copy  of  one  of  these  conveyances,  with  the  licence  "'SJ^'^SIt*' 
indorsed,  was  annexed  to  the  case.     By  this  instrument  ^^  enrohnent 

was  not  an  ad- 

the  alienor  did  grant,  bargain,  sell,  alien,  and  surrender  mituoce  within 

the  stamp  act 

the  premises  therein  described,  the  customary  property  55  a3.  c  I84. 
of  the  alienor,  held  of  the  lord  as  parcel  of  the  manor  of  duty  on  ^*cas- 

tomarj  estates 
passing  bj  sur- 
render and  admittance,  or  by  admittance  only,  and  not  by  deed  ;**  but  that  in  case  of  aliens- 
tion*  the  estates  pasftd  by  the  conveyance,  licensed  by  the  lord ;  and,  where  the  lands  dc» 
Mended,  the  heir  became  entitled  as  in  case  of  freehold;  and,  oonacqoeniJy,  that  a  penoa 
'  *^ '      as  heir  was  not  bound,  on  enrolment,  to  receive  astampcd  admittance  from  thestewaid* 

Srampton^ 


Towns. 
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1881.       BrawpUmj  parcel  of  the  barony  of  GUdandf  at  the  will 
'"""'*'       of  the  lord,  accordinfir  to  the  custom  of  the  said  manor, 

Doe  dem.  ;  ® 

Tbe  Earl  of  at  the  ancient  yearly  customary  rent  of  6d^  and  per- 
ajomtf  formance  of  other  rents,  fines,  duties,  &c.  Habendam 
to  the  only  proper  use  and  behoof  of  the  alienee,  her 
heirs  and  assigns  for  ever,  at  the  wiU  of  the  lord, 
according  to  the  custom  of  the  manor;  yielding  and 
paying  the  said  ancient  customary  rent,  &c.  Covenants 
for  title  to  grant  and  convey,  for  quiet  enjoyment,  and 
for  further  assurance.  .The  indorsement  was,  '*  On 
behalf  of  the  Right  Hon.  the  Earl  of  Carlisle^  I  hereby 
license  and  allow  this  deed,  provided  the  same  be  in 
nowise  prejudicial  to  the  said  Earl,  his  heirs  or  assigns, 
in  respect  of  any  fines,  dues,  duties,  or  services,''  &c, 
'*  having  received  the  sum  of  SL  Ss.  as  the  fine  on  this 
alienation,  according  to  the  general  custom  of  GildandT 
Signed  by  the  steward.) 

Enfranchisements  within  the  barony  are  effected  by 
deed,  whereby  the  lord  bargains,  sells,  enfranchises, 
releases,  and  confirms  the  premises,  to  have  and  to 
hold  freed  and  discharged  from  all  customary  tenures, 
and  all  general  and  dropping  fines,  and  all  payments  by 
way  of  fine  for  admittance,  and  from  all  heriots,  suits, 
and  services,  except  suit  of  courts  and  suit  of  mills. 

A  court  is  held  twice  a  year,  at  which  the  tenants  of 
the  barony  are  called  by  the  roll,  and  proclamations  are 
made,  in  case  of  death  or  alienation,  for  the  heirs  or 
new  tenants  upon  alienation  to  appear,  and  on  the  ap-> 
pearance,  the  names  of  such  tenants  are  entered  on  a 
roll  kept  for  that  purpose  by  the  steward,  who  receives 
on  that  occasion  a  fee  of  Is.  in  respect  of  each  tenant ; 
and,  on  alienation,  a  further  fee  of  5s.  is  paid  upon 

the 
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the  licence   being    indorsed  by  the  steward  on   the        18SL 
customary  conveyance.  ^^ 

John  Tctams  died  seised  of  two  customary  tenements     The  Earl  of 

CAAUtLK 

(for  which  this  ejectment  was  brought)  in  the  manor  a^amtf 
of  Irthingtatif  and  was  succeeded  by  the  defendant, 
William  Taams,  his  brother  and  customary  heir.  At 
a  court'  duly  held  on  the  28th  of  October^  1828,  pro* 
clamation  was  made,  calling  upon  W.  Tenons^  customary 
heir  of  J.  71,  to  come  in  and  be  admitted  to  two  cus* 
tomary  tenements,  whereof  J.  T.  died  seised,  accord* 
ing  to  the  custom  within  the  manor  of  /.,  of  the  yearly 
customary  rents  of  2s.  ^d^  &c.  otherwise  the  same 
would  be  seised  into  the  hands  of  the  lord  for  de&ult 
until  an  heir  should  come  in.  The  defendant  ap-> 
peared,  acknowledged  tliat  he  was  the  customary  heir, 
and  claimed  to  be  entitled  to  the  tenements.  The 
steward  tendered  to  him  a  written  admittance  on  a 
stamp,  and  required  him  to  be  admitted  thereby.  The 
defendant  refused  to  take  that  or  any  written  admittance 
on  a  stamp,  but  was  willing  to  have  his  name  enrolled, 
and  tendered  the  steward  a  shilling,  the  customary  fee 
upon  enrolment  For  the  defendant's  refusal  to  take 
a  stamped  admittance,  the  lord  seized  the  tenements 
quonsque.  Such  admittances  were  prepared  by  the 
steward  in  1826,  but  it  did  not  appear  that  they  had 
ever  been  used  before  that  time,  either  on  death  or 
alienation.  The  jury  found  that  by  the  ancient  custom 
of  the  manor  new  tenants  on  death  or  alienadon  were 
not  bound  to  do  any  thing  more  than  appear  and  have 
their  names  enrolled,  paying  1^.,  in  order  to  become 
customary  tenants.    The  case  was  now  argued  by 
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1831.  The  AUomey-General  for  the  lessors  of  the  plaintiff 

^     ~        A  written  admittance  on  a  stamp  was  necessary  to  corn- 
Do*  dem.  "^  ^ 

Hie  Earl  of    plete  the  defendant's  title.     By  statute  48  G.  S.  c.  149. 

Carlislv 

ojpanM        schea.  part  I.  a  stamp  duty  is  imposed  upon  instruments 

« 

relating  to  *^  copyhold  estates  and  customary  estates 
passing  by  surrender  and  admittance,  or  by  admittance 
only,  and  not  by  deed:''  a  duty  is  also  laid  on  such 
instruments  in  the  same  terms,  in  55  G.  3.  c.  184.  sched. 
part  1.;  and  by  sect  33.  of  48  G.  3.  c.  149.  (which  is 
kept  in  force  by  the  subsequent  act),  the  steward  is 
obliged  in  all  cases  of  surrenders,  admittances,  and 
voluntary  grants  of  or  to  any  copyhold  or  customary 
lands,  taken  or  made  in  court,  to  make  out  a  copy  of 
court  roll  of  such  surrender,  admittance,  &c.  duly 
stamped  according  to  the  act,  and  deliver  the  same  to 
the  party  entitled,  who  (by  sect.  34.)  may  be  required  to 
pay  the  stamp  duty  before  the  surrender  shall  be  ac- 
cepted or  admittance  granted.  The  question,  therefore, 
in  this  case  is,  whether  the  estates  for  which  the  action 
is  brought  pass  by  deed  or  by  admittance.  They  pass 
by  admittance.  The  finding  of  the  jury  sufficiently 
shews  this.  The  bargain  and  sale  annexed  to  the  case 
shews  that  the  lands  are  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor.  The  freehold  is 
in  him :  he  has  the  trees  and  the  mines.  His  license  is 
necessary  for  lands  to  be  conveyed  by  bargain  and  sale ; 
and  parties,  to  become  customary  tenants,  are  obliged  to 
have  their  names  enrolled,  paying  a  fee  to  the  steward. 
That  is  in  fact  the  admittance.  By  the  mere  execution 
of  a  deed,  without  admittance,  nothing  would  pass.  The 
property  will  sometimes  pass  from  one  owner  to  an- 
other without  deed,  and  then,  if  there  were  no  stamp  on 
admittance,  the  duty  would  be  altogether  lost.  Wherever 
*  it 
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it  is  necessary  to  the  passing  of  the  estate  that  there       1881. 
should  be  an  admittance,  to  be  notified  by  something  in       ^— 

Dot  dcm. 

writing,  there,  by  the  acts,  a  stamp  is  necessary*  [Lord  The  Earl  of 
Tenterden  C.  J.  The  tenant  here  does  not  go  to  be  ad-  agamu 
mitted  in  order  to  perfect  his  estate.  He  has  a  title  by 
descent  against  every  one  but  the  lord.]  An  enrolment 
is  necessary,  and  that  is  a  registration  of  the  fact  of  ad- 
mittance. [Lord  Tenterden  C.  J.  Then  in  case  of  alien- 
ations in  these  manors,  where  there  is  a  deed,  two 
stamps  will  be  necessary,  for  the  deed  and  for  the  ad- 
mittance.] It  may  be  so.  That  is  an  accidental  in- 
equality which  the  legislature  did  not  foresee.  The 
question  is,  whether  the  Court  can  say  that  that  which 
takes  place  before  the  steward  at  the  time  of  enrolment, 
is  not  an  admittance.  [Lord  Tenterden  C.  J.  The  duty 
is  imposed  by  the  stamp  act  in  the  case  of  *^  customary 
estates  passing  by  surrender  and  admittance,  or  by  ad- 
mittance only,  and  not  by  deed""]  The  estate  here 
passes  wholly  by  admittance.  The  proceeding  before 
the  steward  is,  in  effect,  a  new  grant.  [^Litiledale  J. 
There  can  be  no  new  grant  in  this  manor.  The  lord 
never  grants  at  all ;  the  property  always  remains  in  him, 
as  a  kind  of  perpetual  trustee.]  If  not  a  grant,  it  is  a 
consent. 

Cresswelly  for  the  defendant,  was  stopped  by  the 
Court 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  these 
tenements  do  not  fall  within  the  description  in  the  sche- 
dule, of  customary  estates  passing  by  admittance  only, 
and  not  by  deed.  It  is  found  in  the  case  that  the  tene- 
ments on  this  manor  do  pass  by  customary  conveyance 
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1831.       of  bargain  and  sale.    It  appears  to  me  that  the  legisla- 

ture  intended  to  lay  a  fine  on  the  transfer  of  copyhold 

The  Earl  of    and  customary  property,  when   effected  by  deed   of 

agdntt  whatever  description,  or  by  matter  of  record ;  in  the  one 
case  the  stamp  is  imposed  on  the  deed ;  in  the  other, 
where  a  surrender  or  admittance  takes  place  and  is  re^ 
corded  in  Court,  the  stamp  is  laid  upon  the  copy  of  the 
court-roll,  to  be  delivered  to  the  party  entitled  {a).  But 
in  the  present  case,  the  property  did  not  pass  by  deed, 
the  defendant  taking  as  heir  to  his  brother ;  nor  did  it 
pass  by  matter  of  record.  There  was  simply  an  act  in 
court;  nothing  was  recorded.  Here^  therefore^  is  no 
writing  upon  which  a  stamp  can  be  imposed  conformably 
to  the  act  of  parliament;  and  consequently  I  see  no 
ground  for  saying  that  a  stamp  was  necessary  here, 
more  than  in  the  case  of  freehold  property  passing  by 
descent. 

LinxEDALE  J.  The  schedule  lays  the  duty  on 
estates  which  pass  by  surrender  and  admittance,  or  ad- 
mittance only,  and  not  by  deed;  excluding  the  latter 
case  for  a  very  good  reason,  viz.  that  where  there  are 
deeds  the  revenue  is  already  provided  for.  The  tenure 
in  these  manors  is  peculiar.  It  is  not  to  hold  merely 
according  to  the  custom  of  the  manor,  as  is  generally 
the  case  with  such  estates  in  the  north  of  England,  bat 
at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor:  it  is  a  customary  estate  of  inheritance  at  will; 
it  is  alienated  by  customary  bargain  and  sale,  with  the 
license  of  the  lord  indorsed ;  and  it  passes  by  the  deed 
only,  without  admittance.     At  the  courts,  which  are 

(a)  48  6.5.  C.H9.  f.53. 

held 
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held  twice  a  year,  proclamation  is  made  for  heirs  or       1881. 
alienees  to  appear,  and  their  names  are  then  enrolled ;       — — — 

Doi  dem. 

but  this  is  not  an  admittance,  it  is  only  a  notification  of    The  Earl  of 

Cabluls 

the  change  of  tenants.     In  case  of  alienation,  the  tide  is       ^amu 
complete  on  execution  of  the  bargain  and  sale,  and 
license  from  the  lord;   and  where  the  lands  pass  by 
descent,   they  vest  in  the  same  manner  as  freehold 
property. 

Parke  J.  I  think  the  defendant  is  entitled  to  judg- 
ment on  the  construction  of  the  stamp*act,  inasmuch  as 
these  estates  do  not  come  within  either  the  general  de« 
scripUon  in  the  schedule,  of  customary  estates  passing 
by  admittance  only  and  not  by  deed,  or  any  of  the  par- 
ticular descriptions  which  follow.  Whether  the  pro- 
ceeding be&Nne  the  steward  operates  in  any  way  as  an 
admittance  or  not,  it  is  unnecessary  to  decide. 

Taunton  J.  It  appears  to  roe  that  these  estates  pass 
by  deed,  and  that  the  proceeding  in  court  is  only  so  far 
an  admittance  as  it  denotes  that  the  lord  has  accepted 
the  party  for  a  tenant  It  is  a  strong  argument  against 
the  view  of  the  statute  contended  for  by  the  lessors  of  the 
plaintiff,  that,  according  to  their  construction,  the  duty 
on  admittance  would  attach  where  the  alienation  takes 
place  by  deed,  and  so  two  stamps  would  be  required  on 
the  same  transfer.  I  think  no  duty  is  payable  on  the 
kind  of  enrolment  stated  in  this  case. 

f'ostea  to  the  defendant 


Qq  2 
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^^f  Casher  against  Holmes,  Clerk  to  the  Commis- 

sioners  of  Arundel  Port. 

An  act  for  'T'HIS  action  was  brought  by  the  plaintiff  to  recover 
pa^lTharboury  ^^^^  ^^^  commissioners  o{  Arundel  Port^  who  were 

duS^n^r  sued  in  the  name  of  their  clerk  pursuant  to  the  act  of 
ated  in  a  sche-   parliament  hereinafter  mentioned,  the  sum  of  750f.  as 

duie  anneied, 

on  goods  ei-      money  had  and  received  by  them  to  the  plaintiff's  use. 

ported  and  im- 
ported.   In       At  the  trial  before  Bayleyi.  at  the  Spring  assizes  for  the 

tlie  schedule 

under  Uiebnd  county  of  Sussex  1830,  the  learned  Judge  directed  a 
tain  tpedfied '^'  nonsuit  to  be  entered,  giving  the  plaintiff  liberty  to  move 
poMd  on*cop™'  ^^  ^"^®^  *  verdict  for  the  above-mentioned  sum.  On 
per,  brest,  pew-  motion,  in  Easier  term,  to  enter  such  verdict,  this  Court 

ter,  and  tin ;  '  '  ^ 

and  on  all  other  directed  a  case  to  be  stated,  the  facts  of  which  were  as 

nteiau  not  enu- 
merated, for       follows :  — 
efery  lOl,  value        ^      «  •      i 

lod.:  Held,  In  September  1829  his  majesty's  frigate  Drtiid  amved 

words  did  not  ^ff  Portsmouth,  having  on  board  a  quantity  of  gold  and 
Md  silv^and  silver  in  doubloons  and  dollars,  bar  gold,  bar  silver,  and 
^e'cMomii^^  plate,  which  she  had  conveyed  from  parts  beyond  the 
"^tided'^'d"*^  seas  to  this  country  on  account  of  several  merchants  re- 
mand  for  tpede  sident  iu  LofidoH.   and  which   amounted   in  value  to 

or  bullion,  lod. 

for  every  lOL      278,09 1/.  8^.  5d. 
value. 

The  plaintiff  was  employed  by  the  captain  of  the 
Druid  to  convey  the  above-mentioned  gold  and  silver 
from  Portsmouth  to  London,  and  deliver  it  at  the  bullion- 
ofEce  in  the  Bank  of  England,  which  is  used  by  mer- 
chants as  a  place  of  deposit  for  the  precious  metals. 
The  plaintiff,  having  received  the  gold  and  silver  on 
board  of  a  sloop  belonging  to  him,  called  the  Elizabetk, 
conveyed  it  first  to  Portsmouth,  and  thence  into  Little 

Hampton 
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Hampton  Harbour  in  the  port  of  Arundel.   On  bis  arrival        1831. 
there  he  transhipped  it  from  the  sloop  Elizabeth  into 


HOLMI 
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bargeSy  for  the  purpose  of  having  it  conveyed  to  London  ^amtt 
by  inland  navigation.  The  commissioners  of  Arundd 
Port  demanded  from  him  the  sum  of  787/.  105.  as  the 
dues  payable  to  them  on  the  cargo,  by  virtue  of  an  act 
of  the  6  G.  4.  c.  clxx.  (a).  The  plaintiflP  resisted  the  de- 
mand; whereupon  the  cargo  was  seized  and  detained 

(a)  It  enacts,  that  from  and  after  the  1st  of  JuJy  1825  there  shall 
be  paid  to  the  commisstonen  the  sereiral  duties  contained  and  set  forth 
in  the  schedule  annexed,  for  all  such  goods,  wares,  articles,  matters,  or 
things  therein  enumerated,  which  shall  be  exported  or  imported,  laid  on 
board,  landed  or  discharged  out  of  any  ship  or  vessel  in  the  said  port  of 
Ammdd  /  and  for  all  goods  not  therein  enumerated,  there  shall  be  paid 
one  twelfth  part  of  what  the  usual  freight  is,  or  shall  hereafter  be,  from 
Xendbit  to  the  port  of  ArundeL  In  the  schedule  the  following  duties  are 
imposed:  — 

Coma,  New per  Cwt  0    8 

pid per  Cwt.  0     1 

laoK,  In  Bars  or  unwrought,  &c..t. per  Ton  1     0 

ImoNWA  ax  of  air  Descriptions per  Cwt.  0     Ij 

Lxsn per  Cwt.  0     1 

Mboals Ten  Pounds  Value  0  10 

MxTAL,  Cast ^ per  Ton  1     0 

Copper  or  Brass,  unwrought per  Cwt.  0     IJ 

Copper  or  Brass,  wrought per  Cwt.  0    0} 

Pewter,  wrought per  Cwt.  0    0{ 

Old  Pewter per  Cwt.  0    0^ 

Tin per  Cwt.  0     1 

And  on  all  other  Metals  not  enumerated,  for  every  Ten 

Pounds'  Value 0  10 

pLATtn  Goods  Ten  Pounds  Value  0  10 

Stxkl  and  Stxxl  Wakk Ten  Pounds  Value  0  10 

SiONBs,  Paving 100  Feet  3    0 

Portland,  Purbeck,  or  other  Stone  used  for  building. .  .p.  Ton  1     O 

Bolder  or  Flint  Stones per  Ton  0     1 

Chalk  Stones,  rough  and  hewn per  Ton  0    9 

Great  Millstone 0    6 

Small  Millstone 0    5. 

Stone  or  Stone  Work,  not  otherwise  enumerated...  \0L  VaL  0  10 

Q  q  S  by 
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1831*       by  the  commissioners,  and  he,  in  order  to  relieve  it  from 
"  detention,  was  obliged  to  pay  the  sum  demanded,  which 

^jgnmtf  he  did  under  protest,  and  afterwards  brought  the  present 
action  against  the  commissioners  to  recover  it  back* 
The  questions  for  the  opinion  of  the  Court  were^  whether 
the  commissioners  were  entitled  to  the  sum  of  787/.  105. 
as  dues  payable  upon  the  said  cargo  by  virtue  of  the 
act;  or  whether  the  sum  of  87/.  IO5.,  being  one  twelfth 
part  of  what  the  usual  freight  then  was  from  London 
to  the  port  of  Arundel^  was  all  that  they  were  entitled 
to  in  respect  of  the  same. 

Sir  James  Scarlett  for  the  plaintiff.  The  le^Iature 
did  not  mean  to  include  in  the  schedule  the  articles  of 
which  this  cargo  consisted.  They  do  not  come  under 
the  head  of  ^*  cast  metal,"  for  that  applies  only  to  metal 
thrown  in  a  mould;  nor  of  **  all  other  metals  not 
enumerated.''  It  is  a  thing  unknown  to  impose  a  duty 
on  the  precious  metals.  It  is  a  good  rule  of  construction 
that  where  an  act  of  parliament  begins  with  words  which 
describe  things  or  persons  of  an  inferior  d^ree,  and 
concludes  with  general  words,  the  general  words  shall 
not  be  extended  to  any  thing  or  person  of  a  higher 
degree.  Archbishop  of  Canterburt/s  case  (a).  Here  under 
the  head  *^  metals ''  in  the  schedule,  copper,  brass,  and 
tin  are  specifically  enumerated.  Then  follow  the  general 
words,  all  other  metals.  According  to  the  rule  ia  the 
.case  just  cited,  gold  and  silver  will  not  be  included  in 
these  words.  Besides,  gold  and  silver  are  never  de- 
signated in  acts  of  parliament  *^  metals,''  but  as  the 
precious  metals,  bullion,  or  specie.     Plated  goods  are 

specified 
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specified  after  the  head  of  ^*  all  other  metals,'*  and  are  18S1. 
subjected  to  the  same  duty.  This  shews  that  they  were 
not  considered  as  induded.  The  same  observation  agnnH 
applies  to  **  steel  and  steel  ware."  In  another  part  of 
the  schedule,  under  the  head  **  stones^^*  duties  are  im- 
posed for  flint  stones,  for  chalk  stone,  rough  and  hewn, 
and  for  stone  or  stonework  not  enumerated.  Would 
this  last  denomination  include  precious  stones  ? 

Tkesiger  contra.  The  single  question  is,  whether  the 
commissioners  had  a  right  to  charge  lOd.  for  every  10/. 
value  of  the  cargo ;  and  that  depends  upon  this,  whe- 
ther gold  and  silver  are  included  in  the  words  **  all  other 
metals  not  enumerated.''  It  is  said  that  gold  and  silver 
have  a  specific  denomination  in  acts  of  parliament,  but 
that  denomination  is  not  so  appropriated  that  they  can- 
not be  expressed  by  any  other.  Gold  and  silver  are 
clearly  metals,  and  to  exclude  them  would  be  to  prevent 
the  operation  of  the  words  ^*  all  other  metak."  It  is 
admitted  in  the  cause  that  some  duty  is  payable  on  the 
cargo,  and  this  disposes  of  part  of  the  argument  on  the 
other  side.  It  is  said,  however,  that  the  duty  is  to  be 
only  one  twelfth  part  of  the  usual  freight  from  Arundel 
to  London.  But  these  words  apply  to  goods  not  enu« 
merated;  and  surely  it  is  doing  more  violence  to 
ordinary^  expression  to  say  that  gold  and  silver  are  com- 
prehended within  the  term  **  goods^*^  than  within  the 
term  ^*  tnetak"  It  is  undoubtedly  a  rule  of  con- 
struction that  an  act  of  parliament  which  treats,  in 
the  outset,  of  things  or  persons  of  an  inferior  nature, 
cannot  by  subsequent  general  words  be  extended  to 
those  of  a  superior.  But  there  is  no  fixed  scale  of 
value  for  the  metals.    A  scarcity  of  any  one  might  raise 

Qq  4  its 


«96  CASES  IN  TRINITY  TERM 


Cashsk 

Uouta. 


1831.  its  valae  to  that  of  the  precious  metals.  There  is  no 
certain  enameration  of  metals  of  inferior  value  in  the 
schedule.  One  hundred  weight  of  copper  or  brass 
wrought  may  be  more  valuable  than  102.  worth  of  gold 
or  silver.  The  rule  as  to  particular  enumeration  of 
inferior  things,  followed  by  general  words,  catnnot  apply, 
for  what  metals  are  there  lower  than  those  enumerated? 

Lord  Temterden  C.  J.  I  think  the  words  *^  all  other 
metals"  in  this  act  of  parliament  must  be  understood  in 
their  ordinary  and  popular  sense;  and  in  that  sense 
they  certainly  do  not  include  gold  and  silver.  They 
are  never  spoken  of  in  popular  language  as  metals^  but 
as  the  precious  metals.  That  being  so»  the  commissioners 
were  not  entitled  to  demand  7872.  10s.  as  dues  payable 
on  this  cargo,  and  the  plaintiff  is  entitled  to  have  the 
verdict  entered  for  750/. 

LiTTLEDALE  J.  Undoubtedly,  gold  and  silver  are, 
striclly  speaking,  metals ;  but  as  articles  of  commerce, 
they  are  never  so  spoken  of  as  metals,  but  are  described 
by  name,  or  as  the  precious  metals.  The  question  is, 
whether  they  are  included  under  the  word  metals  in  the 
schedule  of  this  act  of  parliament  The  articles  upon 
which  the  duties  are  imposed  are  arranged  alphabeti- 
cally, and  iron,'  copper  and  lead  occur  before  the  word 
'*  metalf"  but  the  precious  metals  are  not  mentioned  in 
the  schedule,  either  before  or  after  that  word.  Under 
the  head  metal,  the  only  pure  metal  (of  ordinary  occur- 
rence) not  before  mentioned,  is  tin;  for  brass  and 
pewter  are  alloys  or  compound  metals.  Then  after  the 
enumeration  of  the  pure  metals,  and  afi^r  the  mention  of 
brass  and  pewter,  there  follow  the  words  all  other  metals 

not 
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not  enumerated.  I  have  no  doubt  that  those  words  do  185.1. 
not  include  gold  and  silver,  but  refer  to  metals  ejusdem 
generis  with  others  previously  mentioned  under  the  head  ^^gotiur 
^  metal ; ''  and  the  metals  ejusdem  generis,  and  not 
already  enumerated,  can  only  be  compound  metals,  and 
what  were  formerly  called  semi-metals.  The  plaintifl^ 
therefore,  is  entitled  to  judgment 

Parke  J.  The  word  *'  metals,"  taken  in  its  ordmary 
sense,  does  not  include  the  precious  metals,  and  I  am  of 
opinion  that  that  word  must  be  understood  in  its  ordi- 
nary sense  in  the  schedule  of  this  act  of  parliament* 
And,  according  to  the  rule  -which  has  been  referred  to, 
I  think  the  general  words  following  |the  particular 
•enumeration  in  the  schedule,  must  be  taken  here  as  re- 
ferring to  an  inferior  class  of  metals,  such  as  bell-metal. 
Queen's  metal,  &c.  Besides,  it  is  a  good  rule  of  con- 
struction that  where  a  charge  is. to  be  imposed  on  the 
"subject,  it  ought  to  be  done  in  clear  and  unambiguous 
language,  and  as,  at  all  events,  it  is  not  clear  that  gold 
and  silver  are  included  in  the  word  '^  metals,"  upon 
that  ground,  as  well  as  the  others  mentioned,  I  should 
be  of  opinion  that  the  plaintiff  was  not  bound  to  pay  the 
sum  claimed  by  the  commissioners. 

Taunton  J.  I  think  that  the  words  ^^  metals  not 
enumerated,"  mean  metals  ejusdem  generis  with  those 
previously  mentioned,  and  not  the  precious  metals. 

Judgment  for  the  Plaintiff. 
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1831. 


^J^|5,  Saffery  against  Jones. 

It  if  a  good  nr^HIS  was  an  action  against  the  marshal  for  suffering 

action  agiunst  a  the  escape  of  one  Stephen  Tcylor^  a  prisoner  in  exe- 

for  an  etnp^  cution.     Plea,  that  whilst  Taylor  was  in  the  defendant's 

^rn^^ho  custody,  he  exhibited  his  petition  to  the  court  for  the 

prifoMr  from  relief  of  insolvent   debtors,   by  which    court  it  was 

custody  oy  '' 

▼irtueofan  ordered,  that  Taylor  should  be  discharged  from  the 

order  of  the  ^                                             ® 

iniolvent  custody  of  the  marshal,  as  to  the  detainer  of  the  plain- 
be  need  not  *  tiff,  at  the  expiration  of  nine  calendar  months,  to  be 
ings*  computed  from  the  11th  otjufy  1829,  the  time  of  filing 


draper  b  ^^  petition ;  and  that  for  so  discharging  him  fit>m 
^'^'SSri^^tair*  ^'^^y  *®  ^  the  detainer,  the  said  order  should  be 
or  that  the  in-    the  defendant's  warrant;   that  the  defendant  detained 

eolvent  was 

within  the  waUa  Tm/lor  in  custody  for  nine  months,  and  at  the  ex- 

of  a  priion  ... 

when  be  peti-  puration  thereof  discharged  him.  Replication,  that  be- 
diicharge.         fore  the  expiration  of  the  nine  calendar  months,  to  wit, 

on,  &c.  Taylor  being  in  custody  of  the  defendant  at  the 
suit  of  the  plaintiff  for  a  sum  exceeding  100/.,  and  not 
exceeding  300/.,  exhibited  a  petition  to  the  Court  of 
King's  Bench,  praying  to  be  discharged  out  of  custody 
pursuant  to  the  Lords'  Act  (a),  and  thereupon  the  Coort 
of  King's  Bench  granted  a  rule  calling  on  the  pluntiff  to 
shew  cause  why  Tcu^hr  should  not  be  discharged  oat  of 
custody;  that  the  sum  due  to  the  plaintiff  was  inserted 
in  the  schedule  filed  by  Tcn^lor  in  the  insolvent  debtors' 
court,  as  a  debt  due  by  him  (Toy/or)  to  the  plaintiff,  and 
was  included  in  the  order ;  and  that  by  means  of  the 

(c)  32  a.  S.  c.  28.»  extended  by  95  &  3.  e.  S. 

pre- 
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premises,  Taylor^  before  the  escape,  waived  all  benefit  1831. 
and  advantage  of  the  said  order  for  bis  discharge,  and 
elected  to  take  and  have  the  benefit  of  the  Lords'  Act*  agauut 
It  then  stated,  that  Taylor  was  brought  up  to  the  Court 
of  King's  Bench,  and  that  the  plaintiff*  thereupon  in- 
sisted upon  Taylor  being  detained  in  prison  at  his  suit, 
and  agreed  to  allow  him  3^.  6(2.42fi£_week  for  such  time 
as  Tcn/hr  should  continue  in  prison  in  execution,  upon 
which  Taylor  was  remanded  to  the  custody  of  the  mar- 
shal; that  the  plaintiff  paid  the  sixpences  regularly; 
but  that  the  marshal  allowed  Taylor  to  escape.  To  this 
replication  there  was  a  general  demurrer.  The  case  was 
now  argued  by 

Campbell  in  support  of  the  demurrer.  The  replication 
is  bad.  The  question  raised  by  the  pleadings  is,  whe- 
ther an  order  of  the  insolvent  debtors'  court  for  the  dis- 
charge of  Taylor  at  the  end  of  nine  months  is  super- 
seded by  the  proceedings  alleged  to  have  taken  place 
under  the  Lords'  Act.  Now,  the  insolvent  debtors'  act, 
7  6. 4.  c.  57*  5.  64.  enacts,  that  persons  who  have  al- 
ready taken  the  benefit  of  the  insolvent  act,  and  un- 
certificated bankrupts,  shall  not  be  entitled  to  relief 
except  in  certain  cases ;  but  it  says  nothing  of  persons 
who  have  availed  themselves  of  the  Lords'  Act.  [Lord 
Tenterden  C.  J.  How  can  the  proceedings  under  the 
Lords'  Act  afiect  the  order  of  the  insolvent  court  ? 
Taylor  was  brought  up  under  the  Lords'  Act,  and  was 
remanded  by  the  Coart  of  King's  Bench,  upon  the  cre- 
ditor's undertaking  to  pay  the  sixpences.  How  does 
that  supersede  the  authority  of  the  insolvent  court? 
The  plaintiff  could  not  deprive  Taylor  of  the  benefit  of 
the  act,  if  he  was  entitled  to  it  by  that  order.] 

FoUett 
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1881*  FoUett  contriL   The  two  acts  of  parliament  are  incon- 

*"""*       sbtent     He  was  discharged  under  the  Lords'  Act^  on 
tuitmtt       making  an  assignment  of  his  property.    [Lord  Tenter^ 
den  C.  J.     He  had  assigned  all  his  property  already. 
The  foundation  of  the  proceedings  here  failed :  be  bad 
nothing  to  assign.  This  Court  does  not  remand  for  any 
given  time.]    As  long  as  the  sixpences  are  paid.   [Lord 
Tenterden  C.  J.  The  plaintiff  cannot,  by  his  interference^ 
deprive  the  insolvent  debtor  of  the  bene6t  be  is  entitled 
to  by  the  provisions  of  the  act  for  relief  of  insolvent 
debtors.   We  have  no  doubt  on  that  point.]   Then,  the 
plea  is  bad;  because  it  does  not  shew  that  Taylor  was  in 
actual  custody  within  the  walk  of  a  prison  at  the  time 
when  he  petitioned  for  his  dbcharge;  and  if  he  was 
not,  the  insolvent  court  had  no  jurisdiction ;  for  the  act 
7  G.  4.  c.  57*  (sects.  10.  and  12.)  gives  jurisdictioQ  to 
that  court  to  discharge  such  persons  only  as  at  the 
time  of  the  petition  are  in  lawful  custody  within  the 
walls  of  any  prison.      It  was  incumbent  on  the  de- 
fendant, who  seeks  to  avail  himself  of  the  judgment  of 
an   inferior   court,   to  shew  by  his  plea  every  thing 
necessary   to  give  that  court   jurisdicdpn.    Turner  t. 
Beale  (a),  LadBroke  v.  James  (i).   [Lord  Tenterden  C  J. 
In  both  those  cases  the  plea  was  by  the  party  dis- 
charged.]   That  is  immaterial,  for  the  order  is  no  au- 
thority to  the  gaoler  if  the  court  which  made  it  bad  no 
jurisdiction.     In  Cotterell  v.  Hooke{c\   and  Marks  v. 
Upton  (d\  it  was  pleaded  that  the  defendants  were 
in  actual  custody  on  certain  daysf  according  to  the  sta- 
tutes which  were  there  in  question.  [Lord  Tenterden  C.J. 
By  sect.  81.  every  sheriff  gaoler,  &c.  of  any  priscHi,  who 

(a)  2LiL  Baym,  1262.     ^Salk.  521.  (ft)    WUtet,  199. 

(c)  DuugU  97.  (if)  7  T.  Jt.  905. 

shall 
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shall  do  any  thing  in  obedience  to  any  order  of  the  said  18S1* 
ccmrL  &C.  shall  be  indemnified  for  whatsoever  shall  be  _ 
done  by  them  respectively  in  obedience  thereto;  and  if  agakm 
any  action  of  escape,  &c.  be  brought  against  such 
sherifi^  gaoler,  &&  for  performing  the  duty  of  his  office 
in  pursuance  of  that  act,  such  sheriff,  gaoler,  &c.  may 
plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidence/'  That  provision  seems  to  be  an 
answer  to  this  objection,]  That. raises  the  same  point ; 
for  the  order  must  be  one  which  the  court  had  juris- 
diction to  make.  [Parke  J.  The  legislature  could  never 
have  intended  to  throw  upon  the  gaoler  the  onus  of 
examining  into  the  accuracy  of  all  the  previous  proceed- 
ings, and  that  the  prisoner  should  be  detained  until 
such  examination  had  been  made.]  The  court  has  only 
jurisdiction  if  the  prisoner  be  confined  within  the  walls, 
and  that  is  a  fact  which  must  be  known  to  the  gaoler. 
{Parke  J.  He  would  not  necessarily  know  that  the  pri- 
soner was  in  custody  at  the  time  when  the  petition  was 
presented  to  the  insolvent  court,  unless  he  also  knew 
the  date  of  the  petition.  The  provision  that  the  order 
itself  should  be  an  indemnity  to  the  gaoler  is  for  the 
benefit  of  the  debtor.  If  the  order  was  bad  on  the  face 
of  it,  the  case  might  be  different] 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
plea  shews  enough  to  bring  the  defendant  within  the 
protection  of  the  eighty-first  section ;  for  even  if  the  in- 
solvent court  had  no  jurisdiction,  the  language  of  that 
clause  is  sufficiently  strong  to  make  the  order  of  the  court 
a  protection  to  the  gaoler. 

LiTixGDALE  J.  concurred. 

Parke 
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Parke  J.  The  express  purpose  of  this  section  seems 
to  be,  to  make  the  order  of  the  court  in  itself  a  pro- 
tection to  the  gaoler. 

Taunton  J,  The  argument  deduced  from  the  na- 
ture of  an  inferior  court  would  be  unanswerable  were  it 
not  for  this  eighty-first  section.  But  for  this  section 
the  gaoler  was  between  two  fires :  if  he  did  not  discharge 
the  prisoner  pursuant  tQ  the  order  of  the  insolvent  court, 
he  would  probably  be  liable  to  an  action  by  him;  if  he 
did  discharge  him,  he  might  be  liable  to  an  action  for 
an  escape  at  the  suit  of  the  creditor.  This  section  was 
framed  to  meet  that  difficulty. 

Judgment  for  the  defendant. 
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LovERiDGE,  Clerk  to  the  Commissioners  under 
certain  Acts  of  Parliament  of  the .  41st9  4(Sdy 
55th,  and  57th  of  Geo.  3.,  against  Hodsoll, 
Esq. 

T^EBT  for  51.  I2s.  6d.^  a  year  and  a  half's  rates  for 
repairing,  cleansing,  lighting,  .and  watching  the 
footways  of  a  certain  place  called  Haverstock  Hilly  in 
the  parish  of  St.  PancraSf  Middlesex^  from  iMdjf^ay 
1828  to  Michaelmas  1829,  in  respect  of  two  houses  be- 
longing to  the  defendant,  situate  on  the  .side  of  that 
footway.  At  the  trial  before  Lord  TerUerden  C.  J.,  at 
the  Middlesex  sittings  after  Easter  term  1830,. a  verdict 
was  found  for  the  plaintiff  subject  to  the  opinion  of  this 
Court  on  the  following  case :  — 
The  plaintiff  is  clerk  to  the  commissioners  acting 

under 
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under  several  local  acts  of  parliament,  viz.  the  41  6.* 3;        18SI« 
c.  cxxxi.,  43  G.  3.  c*  cxxxix.,  and  55  G.  3.  c.  xxv.,  and 
under  a  power  contained  in  the  general  metropolitan 
paving  act,  57  G.  3.  c,  xxiz.   The  statute  41  G.  3.,  passed 
for  forming,  paving,  cleansing,  lighting,  watching,  water- 
ing, and  otherwise  improving  and  keeping  in  repair  the 
streets,  squares,  and  other  public  passages  and  places 
made  and  to  be  made  upon  t:ertain  pieces  or  plots  of 
ground  in  the  parish  of  St.  Pancras  in  the  county  of 
Middlesex^  belonging  to  the  late  Lady  Southampton^  now 
the  estate  of  Lord  Southampton.    The  43  G.  3.  extended 
the  powers  of  the  commissioners  to  certain  other  small 
plots  of  ground  in  the  same  parish,  repealed  the  power 
of  making  rates  given  by  the  41  G.  3.,  and  directed  the 
commissioners  to  make  new  rates.    And  by  the  55  G.  3. 
further  powers  were  given  to  the  commissioners  as  to 
the  levelling  and  paving  of  new  streets,  &c.  in  the  same 
parish.     The  powers  vested  in  the  commissioners  by 
those  several  statutes  of  the  41,  43,  and  SS  G.  3.  are 
confined  to  certain  parts  of  the  estate  of  the  then  Lady 
SoutJiamptonj  and  extend  northward  as  far  as  Slip  Shoe 
Lane^  (which  is  at  some  distance  south  of  the  point 
where  the  Regenfs  Canal  crosses  the  Hampstead  Boad^) 
and  no  farther,  except  as  they  may  be  extended  by  the 
fifty-fourth  section  of  the  metropolis  paving  act  as  here- 
inafter mentioned. 

Part  of  the  estate  of  the  Dowager  Baroness  South' 
antpton^  not  included  within  the  powers  of  the  said  acta 
of  parliament,  lies  on  the  north  side  of  the  Begenfs 
Canalj  towards  Haverstock  Hillf  and  terminates  at  the 
south  side  of  a  lane  at  the  foot  o(  Haverstock  Hill,  about 
150  or  200  yards  south  of  the  houses  of  the  defendant 
in  respect  of  which  he  is  rated.  Between  Slip  Shoe  Lane 
aforesaid  and  the  lane  at  the  foot  of  Haverstock  Hittf 

but 
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ISSU       but  on  the  opposite  side  of  the  road,  there  is  a  consider- 
able space  belonging  to  other  persons. 


agaiHM  But  the  material  statute  upon  which  the  question  in 

HonofLb 

this  cause  depends^  is  the  stat  57  G.  3.  r.  xxix.  (a). 

(a)  By  which  it  is,  among  other  things,  enacted,  "  that  in  case  there 
aball  be  in  any  parish  within  the  Jurisdiction  of  the  act,  any  ttreete  or 
public  places  which  shall  not  have  be^  included  in  the  jurisdictioo  of  tbe 
commissioners  or  trustees,  or  other  persons  having  a  control  of  the  pave- 
ments therein,  by  virtue  of  any  local  act  of  parliament,  and  which  are  not 
included  in  the  jurisdiction  of  any  otber  paving  cooamisaionen  or  trustees^ 
or  other  persons  by  prescription  or  by  any  local  act  or  acts  of  parliament, 
and  it  shall  appear  to  any  such  commissioners,  frc.  to  be  expedient  that  such 
streets  or  pubHc  places  should  be. included  within  their  jurisdiction;  then  it 
shall  and  may  be  lawful  for  any  such  commissioners,  &c.  so  to  order  and 
determine,  and  that  thereafter  all  and  every  such  streets  and  public  places 
shall  be  from  thenceforth  included ,  within  the  jurisdiction  of  such  com* 
miaioBen,  &c«  and  that  all  powers  and  authorities  of  such  commissionen^ 
or  trustees,  or  other  persons  as  aforesaid,  and  of  their  surveyors,  officers, 
and  servants,    and  also  the  powers  and  provisions  of  the  local  act  of 
parliament  for  such  parochial  or  other  district,  and  of  this  act^  shall 
apply  and  extend  thereto  in  the  same  manner  as  if  such  streets  or  pobHc 
places  or  any  of  them  had  by  virtue  of  the  said  local  acts  of  parliament 
or  otherwise  theretofore  formed  part  of  the  parochial  district  within  the 
jnrisdiction  of  the  said  commissioners,  &c,  and  by  such  local  act  or 
otherwise  bad  been    originally  included   therein:    But  provided  that 
there  shall  be  more  than  one  -district  under  the  jurisdiction  of 
pavfaig  commissioners,  &b.  in  any  one  parish,  then  the  powers 
before  giv<en  to  .the  commissioners,  dtc,  having  the  control  of  tbe  pave- 
ments as  aforesaid,  shall  and  may  be  exercised  only  by  the  commis- 
sioners, &c.  having  the  control  of  the  pavements  in  that  particular  district, 
within  any  such  parish,  whose  district  shall  be  contiguous  or  nearest 
to  any  such  streets  or  public  places ;  or  in  case  they  shall  reluse  to  include 
the  same,  and  to  order  and  determine  as  aforesaid,  then  by  tbe  oommis- 
sionersy  &c  having  the  control  of  the  pavements  in  that  particular  district, 
within  any  such  parish  as  doth  contain  the  greatest  number  of  mcssnsiges 
and  hereditaments  then  being  within  any  such  parish  as  aforesaid;  and 
may  and  shall  not  be  exercised  by  any  other  commissioners,  &c  whom- 
soever."    And  in  sect  147.  of  the  same  act  is  the  foUowing  dausat 
*'  Provided  also,  and  be  it  further  enacted,  that  neither  this  act  nor  any 
enactment,  clause,  &c*  herein   contained,  shall  extend  to  any  turnpike 
road  or  to  any  part  of  any  turnpike  rood,  whether  the  same  shall  be  paved 
or  vnpaved,  now  being  in  any  parodiial  or  other  district  within  the  jwris- 
diction  of  this  act,  but  that  the  same  shall  be  completely  and  entirely 
exempted  therefrom,  any  thing  bereia  contained  to  the  contrary  notwitb- 
standing," 

In 
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In  the  years  1826  and  1829,  two  acts  of  parliament,        1831. 
7G.4.  ccxlii.,  and  10  G.^.  c.59.,  passed  for  conso- 
lidating the  trusts  of  the  several  turnpike  roads  in 
the  neighbourhood  of  the  metropolis  north  of  the  river 
Thames.    The  Hampstead  Boadj  including  that  part  of 
it  called  Haverstock  HiU^  is  a  public  turnpike  road  in 
the  ninth  district,  described  in  the  act  10  G.  4.  c.  59. ; 
and  a  gate  stands,  and  toll  is  collected  from  all  persons 
travelling  on  horseback  or  in  carriages,  between  the 
defendant's  premises  and  the  metropolis ;  and  the  car- 
riage and  footways  are  entirely  cleansed  and  repaired  at 
the  expense  and  under  the  direction  of  the  parish  of  St. 
Pancras.    Before  the  passing  of  the  7  G.  4.  c.  cxlii.,  the 
Hampstead  Boad^  of  which  Haverstock  Hill  is*  a  part, 
had  been  under  the  management  of  the  Hampstead  and 
Highgate  road  trust,  who  lighted  and  watched  that  line 
of  road.    After  the  passing  of  that  act,  at  Michaelmas 
1827,  the  commissioners  acting  under  that  trust  declined 
continuing  any  further  to  watch  and  light  the  road; 
Whereupon  several  of  the  inhabitants   of  that  district 
made  application  to  the  commissioners  acting  under  the 
local  acts  of  41,  43,  and  55  G,  3.  before  referred  to, 
whose  district  was  and  is  contiguous  and  nearest  to 
Haverstock  Hilly    to  light  and  watch  the  said  road.     In 
pursuance  of  such  application,  a  meeting  of  the  com- 
missioners was  held,  and  it  was  there  ordered  and  de- 
clared, that  the  Hampstead  Boad^  northward  of  the 
Itegenfs  Canal  Bridge^  and  within  the  parish  of  5/.  Pan^ 
crast  should,  under  the  authority  of  the  57  G.  3.  c,  xxix. 
s.  54.,  be  included  within  their  jurisdiction.     The  com- 
missioners, in  pursuance  of  such  resolution,  immediately 

commenced  lighting  and  watching  the  footway  of  that 

part  of  the  Hampstead  Boad^   including  so  much  of 
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183 1.  Haverstock  Hill  as  lies  within  the  parish  of  St.  PancraSf 
and  placed  lamps,  for  the  purpose  of  such  lightiogyon 

«:^iije  '  the  outside  of  the  footway  next  to  the  carriage  road. 
The  last  lamp  put  up  in  that  line  of  footway  was  placed 
at  about  150  or  200  yards  from  the  defendant's  houses. 
Such  lighting  and  watching  began  in  October  1827,  and 
were  continued  to  the  time  of  the  present  action.  The 
footpath  of  Haverstock  Hill  is  not  pavedy  except  in  front 
of  the  doors  of  some  of  the  houses.  The  rate  in  ques- 
tion was  made  by  the  commissioners,  for  repairing, 
cleansing,  lighting,  and  watching  the  several  places  men- 
tioned in  the  acts  of  parliament,  over  which  tliey  claimed 
jurisdiction  within  the  parish  of  &.  Pancrasy  including 
the  said  line  of  footway  on  Haverstock  Hilly  upon  the 
occupiers  and  inhabitants  of  houses  within  the  jurisdic- 
tion aforesaid.  The  statute  41  6.  3.  c.  cxxxi.,  gives  the 
form  of  action,  and  enables  the  commissioners  to  sue  and 
be  sued  in  the  name  of  their  clerk. 

Comyn  for  the  plaintiff.  The  question  is,  whether  the 
commissioners,  by  the  57  G.  3.  c.  xxix.,  had  a  right  to 
bring  Haverstock  Hill  within  their  jurisdiction  for  the 
purposes  of  lighting  and  watching,  and  to  make  a  rale 
for  those  purposes  on  persons  resident  there.  It  will 
be  said  that  the  road  being  a  turnpike  road,  is  by 
s^t.  H7.  expressly  exempted  from  their  jurisdiction. 
But  here  the  rate  is  for  lighting  and  watching  the 
footways.  They  are  no  part  of  the  turnpike  road. 
\^Parke3.  Section  111.  of  the  general  turnpike  act, 
3  G.  4.  c.  126.,  authorises  the  trustees  or  commissioners 
wider  that  act  to  make  and  repair  causeways  for  the 
use  oi  foot  passengers  in,  upoUf  or  on  the  sides  of  the 
turnpike  roads,  as  they  shall  think  proper;   and   by 

'  «  - 

sect. 
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-tecU  112.  they  are  not  to  lay  down,  continue,  repair,        l^Sl/ 

or  maintain   any  pavement^  or  any  paved  or  pitched       "* '-  : 

causeway  or  Jbotpath  in,  upon,  or  at  the  side  of  any  agtmu 
turnpike  road  within  any  town,  village,  or  hamlet;  It 
the  commissioners  acting  under  the  57  G.  3.  c.  xxix.  take 
this  footpath  into  their  jurisdiction,  they  take  from  the 
trustees  under  the  general  turnpike  act  the  option  given 
to  them  of  repairing  the  footpaths,]  The  turnpike  act 
does  not  oblige  the  trustees  to  light  and  watch :  those ' 
duties  are  distinct  from  that  of  repairing.  The  juris- 
diction of  the  commissioners  under  the  57  G.  3.  r.  xxix. 
extends  to  all  streets  and  other  public  places^  which 
then  were  paved  or  which  might  thereafter  be  so :  and, 
dierefore,  it  may  well  include  these  footpaths. 

Z).  Pollock  contrk.     The  footpath  on  Haverstock  ItiU 

r 

is  not  a  place  which  the  commissioners  had  authority  to 
take  within  their  jurisdiction  by  the  57  G.  3.  c.  xxix., 
which  is  entitled  *^  An  Act  for  better  paving,  improving, 
and  regulating  the  Greets  of  the  metropolis,  and  remov- 
ing and  preventing  nuisances  and  obstructions  therein;*^ 
and  the  act  throughout  relates  to  the  pavement  of  those 
streets.  The  footpath  in  question  is  not  paved.  But 
even  if  it  were,  sect.  147.  contains  a  special  exemp- 
tion, from  the  operation  of  that  act,  of  all  turnpike  roads. 
The  footpath  is  part  of  what  was  a  turnpike  road,  and 

r 

what,  since  9  G.  4.,  is  a  district  road.  The  commis- 
sioners acting  under  the  metropolitan  act  had,  therefore, 
no  jurisdiction  over  it. 

* 

Lord  Tenterden  C.  J.  On  referring  to  the  several 
clauses  of  the  statute  57  G.  3.  c.  xxix.,  I  am  of  opinion 
that  it  does  not  extend  to  any  street  or  public  place 

R  r  3  which 
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19SU       which  was  iiot  paved  before  the  passing  of  the  act,  or 
r^..      before  the  oommissioners  began   to  do  any  act  with 

agcfhui        respect  (o  it.     The  preamble  recites,  ^'  that  many  of  the 
streets  and  public  places  within  that  part  of  the  metro- 
polis therein  described,  and  including  the  parishes  of 
Si.PancraSf  &c,  are  divided  into  parochial  and  other 
districts,  and  are  paved,  repaired,  and  regulated  under 
the  direction  of  certain  commissioners  appointed  to  super- 
intend and  regulate  the  same  in  each  of  such  parochial  or 
other  districts,  by  virtue  of  certain  local  acts  of  parlia- 
ment ;  and  the  pavements  of  many  such  streets  and  public 
places  are  often  in  a  state  dangerous  to  passengers ;  and 
that  it  would  materially  tend  to  the  remedying  of  such 
defects  in  the  pavements  if  more  summary  means  of  com- 
pelling the  speedy  reparation  of  such  streets  and  public 
places,  and  of  enforcing  due  regulations  as  to  the  various 
water  and  gas  companies  and  commissioners  of  sewers» 
by  whom  the  pavements  of  such  streets  and  public  places 
have  been  frequently  displaced ;  and,  also,  if  more  ade- 
quate funds  and  authorities  were  given  to  the  said  several 
commissioners  having  the  superintendence  and  regula- 
tion of  tlie  pavements  of  such  streets  and  public  places ;" 
and  it  is  then  provided,  that  the  act  shall  extend  to  all 
streets  and  public  places  which  were  then  paved,  or  which 
might  be  thereafter  paved,  witliin  (among  other  places 
tliere  mentioned)   the  parish  of  St.  Pancras*     The  se- 
cond section  provides  for  the  appointment  in  parishes  of 
surveyors  of  the  pavements^  who  are  to  superintend  the 
pavements;  and  by  sect.  6.  housekeepers  are   to  give 
notice  of  dangerous  or  defective  pavements  to  the  sur- 
veyor, and  he  is  to  cause  tl>e  same  to  be  repaired.    The 
tenth  and  several  following  sections  contain  provisions 
calcolated   to  remedy  the  evil  of  the  pavemaUs  being 

broken 
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broken  up  by  water  companies,  gas  companies,  or  com-        1831. 
inissioners  of  the  sewers,  and  requires  notice  to  be  given  td      . 
the  surveyor  before  any  such  act  be  done,  and  the  consent        againUi 
of  the  commissioners  to  be  obtained.     Sect.  24.  autho- 
rizes the  making  of  such  rates  and  assessments  as  shall 
be  necessary  for  paving  or  repairing  the  pavement  of  the 
streets  and  public  places  within  the  district.    Every  one 
of  these  sections  apply  to  streets  and  places  paved.     It 
seems  to  me,  therefore,  that  if  the  act  had  stopped  here, 
the  footpath  in  question  not  being  a  street  or  place 
paved,  would  not  be  within  it.     But  by  sect.  147.  It  is 
provided,  that  the  act  shall  not  extend  to  any  turnpike 
road,  or  to  any  part  of  any  turnpike  road,  whether  the 
same  shall  be  paved  or  unpaved,  but  that  the  same  shalf 
be  completely  and  entirely  exempted  therefrom.     The 
footpath  in  question,  which  was  part  of  a  turnpike  road 
at  the  time  when  the  57  6.  3.  c.  xxix.  passed,  is  withi^i 
the  proviso,  and  therefore,  as  well  as  for  the  reason 
before  given,  is  exempted  from  the  operation  of  the  act. 

LiTTtEDALE  J.  Concurred. 

Parke  J.  The  commissioners,  by  sect  54.,  have  the 
power  to  take  certain  places  therein  mentioned  into  theif 
jurisdiction.  The  place  in  question  was  not  paved  when 
the  act  passed,  nor  is  it  now ;  and  it  is  perfectly  clear 
that  the  act  is  confined  to  places  th^n  paved,  or  there- 
after to  be  paved ;  but,  if  there  could  be  any  doubt  on 
the  subject,  it  is  wholly  removed  by  sect  147.,  for  Ha^ 
verstock  Hill  is  and  was,  no  doubt,  a  turnpike  road.  It 
is  said,  indeed,  that,  although  the  body  of  the  road  be  a 
turnpike  road,  the  footpath  is  no  part  of  it;  but  I  think 
the  footpath  is  a  part  of  the  road,  and  I  have  already 
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Ififtii       referred  to  a  clause  in  the  general  turnpike  act,  which 
manifestly  shews  it  to  be  so. 


LOTKRIIMI 

ogjoinMt 


?. 


Tauntov  J«  The  authori^  given  to  the  commis- 
sioners by  sect  54.  is  confined  to  streets  and  places  then 
or  thereafter  to  be  paved ;  and  by  sect.  1 47*  it  does  nqjt 
extend  even  to  them  when  they  form  a  turnpike  road,  or 
part  of  one.  The  road  in  question  is  stated  to  be  a  public 
turnpike  road,  and  the  footpath  is  not  paved ;  but  it  is 
said,  that  the  footpath  is  no  part  of  the  road.  To  that 
I  cannot  agree.  A  footpath  by  the  roadside,  included 
within  the  hedge  or  fence  of  the  road,  is  as  much  part 
of  a  public  highway  as  that  which  is  travelled  over  by 
carriages.  The  1 1 1th  section  of  the  general  turnpike  act 
referred  to  by  my  Brother  Parkej  shews  that  of  neces- 
sity the  footpath  must  form  part  of  a  turnpike  road.  If 
it  were  otherwise,  the  inconvenience  would  be  great  in- . 
deed :  for  the  footpath  might  be  under  the  government 
of  one  set  of  commissioners,  and  the  carriage  way  of 
another. 

Judgment  for  the  defendant. 
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The  KisQ.  against  William  Jonxs.  ^^it 

•  *  ,  '  • 

tNDICTMENT  on  9  G.  4.   c.  41.   *.S0.     The  act  n,eact9G.4. 
directs  (5.29.),  that  no  person,  not  being  a  parish  that  no  penon' 
patient,  shall  be  received  into  any  house  for  the  recep-  p^ntHhallbe 
lion  of  insane  persons  in  England^  without  a  certificate  J^ *tothe^ 
in  the  manner  required  by  the  act.     Section  30.  pro-  l^^^^^^ 
yides  that  every  certificate  for  the  confinement  of  any  <>»« »  ccrtificata 

of  two  medical 

person  in  such  house  shall  be  signed  by  two  medical  pnurtitionen, 
practitioners  ^*  who  shall  have  separately  visited  and  per-  taio  paiticulan* 
sonally  examined  the  patient."     It  then  prescribes  the  that  any  per-  ' 
several  particulars  to  be  stated  in ^such  certificate,  and  h%nringiuand 
enacts  that  "  any  person  who  shall,  knowingly  and  with  «"'*.»»'«<»»»'• 
intention  to  deceive,  sign  any  such  certificate,  untruly  My^ichcer- 

^  "^  :^  '^    tiBcate  untruly 

setting  Jbrth  any  such  particulars  required  by  this  act,  »etting  forth 

such  partictt* 

sjiall  be  deemed  guilty  of  a  misdemeanor;"  and,  after  Ian,  shall  be 
two  other  clauses  (which  are  not  material),  it  goes  on  to  demeanor;  and 
provide  that  *^  any  physician,  surgeon,  or  apothecary  iu,y  phy^cian» 
who  shall  sign  or  give  any  such  certificate  without  having  "ho^i  jISis 
visited  and  personally  examined  the  individual  to  whom  it  V^^  '"^  ^^ 
relates,  shall  be  deemed  to  be  guilty  of  a  misdemeanor."  Moving  vimed 

andpenofuUly 

The  indictment  stated  that  the  defendant,  heins  a  anminedthe 

patient  f  shall  be 

surgeon,  did  unlawfully,  Xmoir/n^^,  and  with  intention  guilty  of  a  mls- 
to  deceive,  sign  a  certain  certificate  required  by  the  act,      An  indict- 

( which  was  particularly  described  in  some  of  the  counts),  ^It  thedlT 

without  having  visited  and  personally  examined  the  in^  ^^l^'  J^ 

in^  and  wiik 
inUfUian  to  deceive,  signed  a  certificate  required  by  the  act,  wUkaut  having  vitiltd  and 
pertonaUy  examined  the  jmtientt  contrary  to  the  statute.     The  jury  negatived  the  intention 
to  deceive,  and  found  the  defendant  guilty,  subject  to  the  opinion  of  the  Court  upon  the 
case: 

Held,  that  in  the  description  of  this  offence,  the  averment  of  intention  was  suiplus^ge 
and  that  such  unnecessary  matter  might  be  rejected,  as  well  in  an  indictment  on  a  pena' 
statute  as  at  common  law. 

R  r  4  dividual 
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1831.       dividual  (Dot  being  a  parish  patient)  to  whom  the  said 
-.    ^         certiBcate  related,  against  the  form  of  the  statnte,  &c. 
agmna  At  the  trial  before  Lord  TetUerden  C.  J.  at  the  sittings 

for  Middlesex  before  Michaelmas  term  18S0,  it  appeared 
that  the  defendant  had  not  himself  seen  the  patient  for  a 
considerable  time  before  the  certificate  was  signed,  but 
'  that  his  partner  visited  and  examined  her,  and  there- 
upon signed  a  certificate,  containing  the  various  state- 
ments required  by  the  act,  and  sent  it  to  the  defendant, 
who  added  his  signature.  The  jury  n^atived  any 
intention  to  deceive,  but  found  the  defendant  guilty, 
subject  to  the  opinion  of  this  Court  upon  a  special 
case,  containing  what  is,  in  substance,  here  stated.  A 
verdict  of  guilty  or  of  not  guilty  was  to  be  entered 
according  to  the  decision  of  the  Court.  The  case  was 
now  argued  by 

Law  for  the  crown.  The  defendant  is,  in  fact,  ibund 
guilty  of  an  ofience  against  the  latter  part  of  9  G.  4. 
r.  41.  s.  30.,  in  having  signed  a  certificate  of  the  nature 
there  mentioned,  without  having  visited  and  personally 
examined  the  patient.  But  the  indictment  adds  that  be 
did  so  knowingly  and  with  intention  to  deceive,  and 
this  the  jury  have  negatived.  The  question  is,  whether 
this  allegation  may  not  be  rejected  as  immaterial. 
Where  the  law  forbids  a  thing  to  be  done,  the  doing  it 
wilfully,  though  no  corrupt  intention  be  charged,  is  a 
complete  oflfence.  This  is  laid  down  by  jiskAurst  J.  in 
Rex  V.  Sainsbury  {a).  The  averment  of  intention  in  this 
case  was  merely  formal;  it  was  an  unnecessary  state- 
ment of  an  inference  of  law.  Where  the  act  is  in- 
different in  itself  it  is  material  to  allege  and  prove  the 

(a)  4  7.  n,  451. 

intention, 
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intention,  1  Siart.  Crim.  Pleadings  3d  edit*  180;    but       18SL 
not  otherwise.    The  intent  is  no  part  of  the  statatable     ^    „ 

'  The  Kiira 

definition  of  the  oilence  for  which  the  defendant  was  (^ainm 
indicted,  though  it  is  of  another  and  distinct  ofifence 
prohibited  in  the  same  section.  In  Seqfidd*%  case  (a) 
the  defendant  was  indicted  for  having  laid  combustibles 
with  intent  ^fonioiis^  to  set  fire  to  a  house,  but  it  ap- 
pearing that  the  house  was  in  his  own  possession,  so 
that  his  burning  it  would  not  have  been  fdony,  the 
Court  held  that  the  charge  of  ^fdonious  intent  might 
be  rejected  as  surplusage,  and  the  defendant  convicted 
of  having  done  the  act  with  intent  to  commit  a  misde- 
meanor. And  in  Bex  v.  Daisxon  {b)  it  was  held,  that  a 
part  of  the  intent  charged  being  negatived  by  the  jury, 
that  part  might  be  rejected,  and  the  defendant  con- 
victed on  the  remaining  portion  of  the  charge.  So  in 
this  case  the  allegation  of  intent,  if  objectionable,  may 
i)e  treated  as  surplusage. 

Piatt  contrii.  The  averment  of  intention  is  errone*- 
ons,  and  cannot  be  rejected.  When  an  indictment  is 
firamed  on  a  statute^  the  offence  must  be  so  charged  as 
to  come  within  the  definition  which  the  statute  fnmiahes. 
This  indictment  appears  to  have  been  designed  to  meet 
the  first  penal  clause  of  sect.  30.,  which  applies  to  acts 
committed  with  a  guilty  intent;  the  second  clause  is  re- 
ferable only  to  acts  done  without  such  intent,  and  where 
the  party  may  perhaps  suppose  that  he  is  warranted  in 
what  he  does.  [Lord  Tenterden  C.  J.  Can  a  man  tell 
a  falsehood  with  any  good  intent  ?  The  statute  in  this 
clause  leaves  out  the  words  '^  knowingly  and  with  in- 

(a)  2  Eam'$  P.  C.  lOSS*  (6)  Stark,  9n  J7v.  pwtir.  p.  1586. 

tention 
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IBSli  tention  to  deceive ;**  but  it  must  at  least  be  i^ithin  a 
man's'  knowledge,  when  he  signs  a  certificate,  whether 
he  has  visited  and  examined  the  patient  or  not.]  At  all 
events,  the  second  branch  of  the  section  is  meant  to 
describe  a  distinct  offence;  and  this  mdictment,  by  the 
AUinner  in  which  the  intent  is  charged,  applies,  not  to 
that  chose,  but  to  the  former,  and  to  the  oflence  there 
pointed  out  IParke  J.  Words  of  surplusage  may  be 
tejected  in  an  indictment  at  common  law ;  why  not  m 
an  indictment  on  a  statute?]  It  is  laid  down  in  Fosta^t 
CrovmLcm^  pp. 423, 424.,  that  ^Mndictments  grounded  on 
penal  statutes  must  pursue  the  statute  so  as  to  bring  the 
party  precisely  within  it;  and  that  the  fullest  description 
of  the  oflence,  were  it  even  in  the  terms  of  a  legal  defi--^ 
Bition,  would  not  be  suflScient  without  keeping  close  to 
the  words  of  the  statute/' 

Lord  Tenterdem  C.  J.  Is  there  any  authority  for 
saying  that,  if  an  indictment  on  a  statute  contains  mat* 
ter  unnecessary  to  the  description  of  the  offence,  — if  it 
charges  the  statutable  offence,  and  something  more,  it 
is  therefore  not  maintainable?  In  the  absence  of  sodi 
authority  this  objection  must  fail.  If  this  indictment 
had  charged  the  defendant  with  having  certified  that  the 
patient  was  a  proper  person  to  be  confined,  whereas  he 
did  not  believe  her  so  to  be,  or  with  having  stated  in 
his  certificate  any  other  particular  required  in  the  act, 
knowing  it  to  be  untrue,  the  case,  upon  the  present 
finding  of  the  jury,  would  have  been  difierent.  But  the 
allegation  in  the  indictment  is,  that  he  signed  the  certi- 
fioate  without  having  visited  and  examined,  which  is  all 
that  the  statute  requires  to  constitute  the  ofience ;  and 
that  charge  is  not  affected  by  the  finding. 

Little- 
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XbeJUva 


XiiTTi^DALE  J.  If  this  had  been  an  iodictment  on  183^1; 
the  first  of  the  clauses  in  question,  the  prosecntion 
^ould  have  failed,  because  in  that  case  it  would  have 
been  necessary  to  prove  the  intent;  but  the  second 
clause,  upon  which  this  indictment  is  framed,  omits  the 
words  "  knowingly  and  with  intention  to  deceive;"  nor 
does  it  appear  necessary  that  they  should  have  been 
introduced ;  for  a  man  who  signs  the  certificate  required 
by  this  act  without  having  visited  the  patient,  must  do 
so  knowingly,  and  an  intention  to  deceive  might  reason* 
ably  be  inferred.  It  is  said,  however,  that  if  the  words 
"  knowingly  and  with  intention  to  deceive "  are  intro- 
duced in  charging  this  latter  offence,  the  averment  must 
be  proved;  whereas  in  this  case  it  is  negatived  by  the 
jury.  But  if  such  words,  being  merely  surplusage, 
might  be  rejected  in  a  common-law  indictment,  why 
may  they  not  where  the  indictment  is  on  a  statute  ?  It 
is  true  that  Mr.  Justice  Foster  says,  that  such  indictments 
must  pursue  the  statute,  so  as  to  bring  the  party  pre- 
cisely within  it  But  that  is  done  here,  only  an  addi- 
tional averment  is  introduced ;  and  the  whole  question 
i%  whether  that  must  necessarily  be  proved.  I  think 
there  is  no  such  necessity. 

Parke  J.  I  am  of  the  same  opinion.  The  particular 
ofience  which  is  the  subject  of  the  second  clause,  is 
charged  in  this  indictment,  only  a  circumstance  is  added, 
which  is  not  necessary  to  constitute  the  ofience.  It  is 
quite  clear  that  that  may  be  rejected.  The  same  course 
is  coDStandy  pursued  with  indictments  for  murder  and 
burglary,  where,  the  capital  charge  not  being  made  out, 
a  part  of  the  matter  alleged  in  the  indictment  is  passed 
over,  and  a  conviction  takes  place  upKk  the  rest 

Tauntok 


JoKlf. 
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1881.  Tauntok  J.     Two  species  of  misdemeanor  are  con- 

stituted  by  the  twentieth  section  of  the  act     To  the 

agamu  oflTence  first  described,  knowledge  and  an  intention  to 
deceive  are  essential ;  but  the  second  clause  makes  it  a 
substantiye  offence  to  certify  without  having  visited,  in- 
dependently of  knowledge  or  intention.  The  objection 
to  this  indictment  on  the  latter  clause  is,  not  that  the 
ofience  is  charged  with  less  fulness  than  was  requisite, 
but  with  more.  But  if  the  averment  which  has  been 
added  to  the  statutory  description  of  the  offence  be  un- 
necessary, there  is  no  reason  that  it  should  not  be  re- 
jected. A  man  may  be  convicted  of  manslaughter  on 
an  indictment  for  murder,  and  of  larceny  on  an  indict- 
ment for  burglary;  and  where  an  assault  is  charged 
with  certain  intents,  the  party  may  be  found  guilty  of 
assaulting  with  only  one  of  the  intents  alleged.  These 
are  stronger  cases  than  the  present,  especially  the  first 
two,  where  the  words  rejected  imply  a  great  aggravation 
of  crime,  and  call  for  a  much  higher  punishment 

Judgment  for  the  crown. 


The  Kino  against  The  Inhabitants  of 

Llangunnor. 

An  untumped    T  T  PON  appeal  against  an  order  of  two  justices,  where- 

MBignnicDt  of  ft     ^^ 

piriih  appren-  by  Hannah  Thomasj  widow,  and  John  her  son  aged 

thftt  2).  E,^  the  three  years,  were  removed  from  the  borough  of  UUmghor^ 
orasid^Uon  of  ^"^  ^^  county  of  Glamorgan^  to  the  parish  of  Uangunnor 
hiin^b'\^1b     ^°  ^^^  counly  of  Carmarthen^  the  sessions  confirmed  the 

old  niftster, 

agreed  to  accept  the  Apprentice^  &c« :  Held»  that  parol  evidence  was  admiieible  to  shew 
that  the  money  paid  on  the  aasignmcnt  of  the  apprentice  was  parish  money;  and,  tberefoie» 
that  the  instrument  did  not  require  a  stamp. 

order. 
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onler,  subject  to  the  opinion. of  this  Court  on  the  follow-        1881. 
inff  case :  —  ■"""■" 

,  TheKjwo 

The  pauper  was  the  widow  of  one  John  Thomas,  whose        asamu 

.  The  Inhabit. 

last  settlement  was  admiited  to  be  the  settlement  of  the  anuof 
pauper  and  her  son.  John  Thomas^  when  fourteen  years 
of  age»  was  put  out  apprentice  by  the  parish  o£Bcers  of 
Uangendeime,  in  the  county  of  Carmarthen^  under  an 
indenture^  to  which  those  officers  were  parties,  dated 
the  24th  of  October  18 J4,  and  containing  the  usual 
covenants,  to  one  John  Morgan  a  tailor,  in  the  parish 
of  Uanelly  in  the  same  county ;  he  afterwards  removed 
with  his  master  to  the  parish  of  Uanon  in  the  same 
county,  and  there  continued  to  serve  under  the  in* 
denture  more  than  forty  days.  Morgan^  whilst  in 
Uanofif  became  poor,  and  Thomas  then  went,  by  an 
assignment,  on  which  the  questions  in  this  case  arose^ 
to  serve  David  Elias,  a  tailor,  in  the  parish  of  Xfon- 
gunner  in  the  said  county  of  Carmarthen^  and  there 
served  more  than  forty  days.  The  indenture  was  made 
the  24th  of  October  1814,  and  witnessed  that  A.  B. 
and  C  D.,  churchwardens,  and  E.  JP.  and  6.  /iJ.,  over- 
seers of  the  poor  of  the  parish  of  Uangcndeime  in  the 
county  of  Carmarthen^  with  tlie  consent  of  two  justices 
for  the  county,  bound  Jo/in  Thomas^  aged  fourteen  years, 
a  poor  child  of  the  said  parish  of  Uangendeime^  an  a[>- 
prentice  to  John  Morgan  of  Blaeryddot/givenf  in  the 
parish  of  Uanelly^  tailor,  from  the  date  thereof  until  the 
apprentice  should  attain  the  age  of  twenty-one  years* 
The  indenture  was  in  the  usual  form.  By  the  assign- 
ment, bearing  date  the  16tb  of  December  1818,  it 
was  witnessed  that  John  Morgan^  with  the  consent  of 
D.  P.  and  M.  J.,  two  of  his  majesty's  justices  of  peace 
for  the  said  county,  whose  names  were  subscribed  to  the 

consent 
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18Si*        consent  thereunder  written,  did  thereby  assign  Joht 
~        Thomas,  the  apprentice,  to  David  Elias,  of  the  parish 

xo^  KiKtt  • 

tt^inMi  of  Llangunnor  in  the  said  county  of  Carmarthen^  tailor, 
aau  of  to  serve  him  during  the  residue  of  the  term  of  twenty- 
one  years,  mentioned  in  the  indenture,  and  that  the 
said  David  Eliasj  in  consideration  of  3/.  lO^*  pud  him 
by  John  Morgan,  did  agree,  accept,  and  take  the  said 
John  Thomas  as  an  apprentice  for  the  residue  of  the  said 
term,  and  did  acknowledge  himself  to  be  bound  by  the 
covenants  on  the  part  otjohn  Morgan,  to  be  performed, 
&c.  On  the  production  of  these  instruments  in  evi- 
dence for  the  respondents,  the  appellants  olgected  that 
the  assignment  could  not  be  received  in  evidence  for 
want  of  a  stamp,  as  it  purported  to  be  an  assignment  in 
consideration  of  a  sum  of  money  paid  by  Morgan  to 
Elias4  The  respondents  tendered  parol  evidence  to 
prove  that^  although  the  consideration  money  therein 
specified  was  alleged  to  be  paid  by  Morgan,  yet  it  was> 
in  fact,  the  money  of  the  parish  of  Uanon,  where 
Morgan  and  his  apprentice  then  resided,  and  paid  by 
the  parish-officer  to  Elias.  The  appellants  objected  to 
the  reception  of  such  evidence.  The  sessions,  how- 
ever, determined  to  receive  it,  and  David  Elias  being 
called,  said  that  he  received  SL  105.  from  Thomas  Evans, 
as  the  consideration  money  for  taking  the  apprentice. 
Thomas  Evans  said  that  he  was  a  deputy  overseer  in 
Uanon  in  1818,  when  the  assignment  took  place,  and 
that  he  then  paid  SL  lOs.  of  the  parish  monies  o(  Uanon 
to  Elias  for  receiving  Thomas  as  an  apprentice.  The 
sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  question,  whether  they  ought  to  have 
received  the  parol  evidence. 

F.  Pollock 
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JP«  PoUock  in  support  oF  the  order  of  sessiousi-    Parol       1$S1«  > 
evidence  of  the  money   having  been  money  of  ib^ 
parish  of  Uanon  was  admissible;  because  other  con-        against 
siderations  than  those  mentioned  in  the  deed  may  be        aou  of 
proved.    Bex  v.  Scammonden  (a)*     Assuming,  therefore, 
that  the  deed  imports   that  the  money  paid  was  the 
money  of  Morgan^  still  evidence  was  admissibJLe  to  shew 
that   other    money   was    paid    by    the  parish-officers^ 
But  in  fact  the  deed  imports  only  that  the  money 
was  paid  by  Morgan^  not  that  it  was  his  money.    The 
parol  evidence  did  not  contradict'  the  written  instrument, 
but  merely  established  an  independent  collateral  fact, 
viz.  to  whom  the  money  originally  belonged,  and  upon 
that  ground  it  was  admissible.     Eex  v.  Latnd<m{b). 
IParke  J.    Bex  v.  Skeffiftgton  {c)  seems  to  be  an  autho- 
rity to  shew  that  the  recital  in  the  indenture  would  not 
of  itself  be  proof  that  the  premium  was  paid  out  of 
charitable  funds.] 

Campbell  and  Kelly  contrk.  The  parol  evidence  was 
inadmissible,  because  it  contradicts  the  fact  stated  in  the 
assignment,  that  the  money  paid  was  the  money  of  John 
Morgan ;  for  that  is  the  fair  import  of  the  statement, 
that  it  was  paid  by  him. 

Lord  Tenterden  C.  J.  Upon  the  authority  of  the 
cases  of  Bex  v.  Scammonden  (c)  and  Bex  v.  Laindon  [b) 
I  am  of  opinion  that  the  parol  evidence  was  receivable: 
and  as  John  Evans  swore  positively  that  the  money  was 
money  of  the  parish,  and  he  is  not  contradicted,  I  think 
the  proof  was  sufficient,  and,   consequently,   that  the 

(a)  5  7.  il.  474.  (6)  8  7.  J2. 379.  (c)  ^B.^A.  38S. 

assignment 
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The  Inhabit  ,  «  , 

tnu  of  .X<iT79«WAi4:  iana  Pakicis  Jf .  lOeoiDuaM.  J 

.^.    .  .r  ...  «  .'  ;  ■     ■'.        :    '      .  • 

TavvtpnJ,^  ]Uii$  atiit^ 'in/the  ^MgnflWit  tiiet 
<f  th«|  pAi4.7>0PH2  j%*m>.  ia^ii$lclenuioD\€f  St.  24>5.^iil 
iQ  bim  byVoift;J|f<r^iuiy  d^.tberobjF-^pveB  te^aocepi 
and  t4k^  tbfi  $«M  JBbi^  Z^ii^ffiat  a«  hm  ojipflenljccu"  M 
that  is  stated  with  /pBJtgip»ty  ifi|.tbiittfaie^i»onef  irfas  paid 
by  Morgan,  but  whose  money  it  was  does  not  appear. 
That  is  a  .c(^lat€r«l  JBUtt^  tand.  pwrol  .^Uette.^was 
admiwble  ,lo  eiqdaui  iL  .         f  - .  ^ 

Mar  oPsas^iwscGoa&mBdi 


/ 
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SSTtS:        The.  Kii^G  4^ai>?*^  Th?  l^^b^bUants  of  ijEj-WAa^ 

S"? of"  O^.  *PP^*I  ^g»'»"s^  ?'^  9"J«^  ^f.^wo  Justices,  M^h^c?^/ 
^cw.  1813,  Richard  tVray^fLud^  Wit\ifred  his  wifc^  w^r^renoyed 

on  a  teoement  from  the  towDshipof  JlforAr^?/  Jfl^eigfUqn  in  th^  ^ast  Ridmg 

▼aiue  of  i(tf.  of  Yorkshire  to  the  township  of  Helsham  in  the  same 

with  the  owner  ridiniT,  tlie  couit  of  quartcx  sessions  confirmed  the  order 

WB8,thatthe  "      '       -"•    '    :--  **f' '    '    '•   ;  .'   '^    '  '        '     -'  ..  .;^»'i  T 

pauper  ihould    ^^  removal,  subject  %o  the  opinion  of  this  Cour^  o]|  tb^ 

InVf^^      following  ca^e:-,.      .  .,    .  ..       

thing,  on  trial;       Qn  the  Ist  of^ NoDcmber  J813  the  pauiJefv  Richard, 

sndthatif,  .  ..    ,       :    f,     ,     ,     -.^  .      .     *^  ^  .  ^•^      ,T       ' 

on  that  trial,  he  being  then   legally  settled  ip  the  appellant  parish  of 
should  take  it     Helsham^  came  to  reside  on  a  tenement  in  the  parish  of 

at  lifartintnoi 

at  the  yearly      Sculcoaies  of  more  than  the  yearly  value  of  ten  pounds. 
The  pauper       ^^  entered  upon  it  a  for)ni|[ht  after  Michaelmas*    The 

resided  on  it  for  "         *     ' 

a  month  on  trial,  and  then  took  it  H  the  rent.agi^  tipDn*  and  wlUiputai^|(  iatcrrvpttoB  is 

the  residence  continued  on  it  for  the  following  month : 

Held«  that  he  thereby  gained  A  lettlfnimt.  .>/        .     o    : 

;  baiigain 
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«!2l 


bargain  with  the  owner  of  the  tenement  was,  that  ,the 
pauper  should  live  a  month  in  it  for  nothing  oil  trial; 
and  that  if  on  that  trial  he  liked  it  he  should  take  it  At 
MariinmaSf  at  the  yearly  rent  of  14t/.  The  pauper. re- 
sided upon  it  for  a  month  on  trial,  and  then,  according 
to  the  agreement  above  dentioned>  took,  it  at  Martinmos 
at  the  yearly  rent  of  14/«,  and  without  any  interniption 
in  the  residence  continued  on  it  for  the  following  month. 
He  then  quitted  the  parish  altogether,  and  did  not  sub- 
sequently acquire. any  settlement  elsewhere. 


1881. 

agQirut 

Umi  1  nbabi^i. 

■nuof 

HlLMAm 


ArckbM  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  pauper  is  to  be  considered  as 
having  come  to  settle  on  ihe  tenements  in  Scuhoates  on 
the  25th  of  October  or  the  2Sd  of  Naomber  ?  If  on 
the  25th  of  Octdber^  then  he  has  resided  on  the  tenement 
more  than  forty  days  after  he  came  to  settle,,  and  has 
gained  a  settlement ;  but  if  he  only  came  to  settle  <hi  the 
!23d  of  NcfvembeTj  he  has  not  resided  a  sufficient  time. 
Mere  residence  is  not  sufficient  to  satisfy  the  words  of 
the  Stat.  1S&  14  Car.  2.  c.  12.  s.  1.,  <*  coming  to  settle," 
but  it  must  be  coupled  with  an  intention  of  residing  pa 
the  tenement  permanently.  Detention  by  an  accideptt 
tox  instance,  would  not  satisfy  the  statute.  Here,  for 
the  first  month,  the  pauper  had  the  premises  on  trial 
only,  without  any  intention  of  residing  on  them  perma- 
oendy.  During  that  time  he  cannot  be  considered  as 
having  come  to  settle.  (He  was  then  stopped  by  the 
Court.) 


BkuMume  and  R.  Hiliyard  contrk*  The  coming  to 
settle  contemplated  by  13  &  14  Car.  2.  c.  12.  s.  1.  is  not 
necessarily  a  coming  to  settle  with  a  view  to  permanent  re- 

Vol.  II.  S  s  sidence. 
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1S51«        sidence.    Such  a  construction  is  not  only  at  variance  with 

_  the  object  of  that  act,  as  set  forth  in  the  preamUe»  bat 

^gottut       unsupported  also  by  the  interpretation  put  upon  it  by  a 

The  lahidril- 

«nti  of  long  course  of  decisions.  The  preamble  recites^  '*  that 
by  reason  of  some  defects  in  the  law,  poor  people  are 
not  restrained^^nt  going  Jiram  one  parish  to  anoiher^  and 
ther^re  do  endeavour  to  settle  tbemsdives  in  those 
•parishes  where  there  is  the  best  stock,  the  largest  oom^^ 
roons  or  wastes  to  build  cottages,  and  the  most  woods  ibr 
them  to  burn  and  destroy,  and  when  they  have  con* 
aumed  it,  then  to  another  parish^  and  at  last  become 
rogues  and  vagabonds."  The  preamble»  tlierefor^  does 
not  oontemplaie  a  permanent  but  a  temporary  residence 
The  act  then  proceeds  to  give  to  two  justices,  on  com* 
•plaint,  power  to  remove  any  person  <*  coming  so  to  settle 
as  aforesaid,"  and  likely  to  become  chargeable,  if  the 
tenement  be  under  the  yearly  value  of  10/.  Whatever, 
therefore,  was  the  precise  meaning  which  the  legislature 
intended  should  attach  to  the  words  *^  coming  to  settle,* 
•permanency  of  residence  was  clearly  not  in  its  contem- 
plation. They  evidently  apply  to  persons  who  come  to 
sedi  a  harbour  for  a  time.  The  act  does  not  give  a 
settlement  to  persons  who  may  have  taken  tenements 
above  10/.  value;  it  merely  makes  those  removeable  who 
come  to  settle  on  tenements  below  that  value,  while  it 
leaves  the  others  irremoveable^  as  both  were  before  the 
statute,  independently  of  the  length  of  time  for  which 
they  intended  to  reside.  Neither  is  the  argument  on 
the  other  side  supported  by  the  interpretation  which  this 
statute  has  received  by  a  long  course  of  decision^:.  In 
Res  V.  Lakenheatli  (a),  it  is  true,  Bayley  J.  is  reported 

(«)  \B,iC.  531. 

to 
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to  have  said,  **  That  at  all  events  the  pauper  came  to  1S81. 
occupy  as  tenant  at  will,  with  a  view  to  permanent  re-  -— * 
sidence,  and  that  is  a  coming  to  settle  upon  a  tenement       agamtt 

The  IntM6iu 

within  the  meaning  of  the  statute."  But  this  inter-  ants  of 
pretation  of  the  words  of  the  1S&  14  Car,  2.  was  not 
called  for  in  order  to  support  the  judgment  he  was  pro- 
nouncing, and  is  not  deducible  from  Bex  v.  FilUn^letf^[a)j 
by  which  case  the  decision  in  Rea  v.  Lakenkeath  was 
governed.  In  Rex  v.  Hooe  {b)  Lord  Ellenbormigh  says, 
<*  Where  there  is  a  tenement  of  sufficient  value,  and  a 
tenant  not  removable,  who  is  liable  to  all  the  burthens  of 
a  tenant,  and  has  all  the  rights  of  one^  and  against 
whom,  as  such,  every  proceeding  in  law  may  be  had, 
he  gains  a  settlement  by  forty  days'  residence  <hi  such 
tenement"  The  occupation,  it  is  true,  must  be  coupled 
with  an  interest  as  tenant  Rex  v.  Batxmess  (c),  The 
occupation  of  a  servant,  as  such,  will  not  sufficOi  Rex 
V.  Seacrqft{d)f  Rex  v.  Kehtem{e\  and  Rex  v.  Ches^ 
hunt{g).  But  if  there  be  the  interest  of  a  tenant, 
though  the  tenancy  be  on  mere  sufferance,  that  is  a 
coming  to  settle ;  Rex  v.  Filhnglej/  {h).  To  insist  upon 
an  intention  to  reside  permanently,  as  necessary  to  this 
kind  of  settlement,  would  be  to  introduce  a  fresh  con- 
dition not  recognised  by  any  former  case.  Another 
important  consequence  would  result  from  such  a  deci- 
sion. It  is  under  the  18  &  14  Car,  2.  c.  12.  that  ma^ 
gistrates  have  the  power  to  remove  persons  coming  to 
settle  upon  tenements  under  10/.     If  that  means  coming 

(a)  1  7.  7.  458.  (»}  4  J5ajl,367. 

(c)  4  Af.  4*  5.  210.  (i/)  :2  AT.  c(  S.  472. 

(t)  5M.iS,  136.  (g)  I  B,,  ij  A.  475. 
(h)  I  7.  R.  45S.    • 

Ss  2  to 


HuMnAH, 


1 831*  to  settle  permanpUly^  iu  the  case  of  person^  taking.  tep<Q^ 
^  „  mepts  above  .thexalue  of  lOA^  ii;.rousj;  bav^  tb^  same 
atfumt  ineaning  where  tbe  tenement  is  belov  tbatvalue^  The 
eotAQf  proposed  .limitation,  tberefoce>  wili  operate, 9^, ^Jimit^ 
atioa  of  die  magistrates',  power  to  re^)ove.  .  liei;e,t))er^ 
was  a  conung  to.  resJide.  on  a  .teiiem,ejit  of  }0{.  rvi^l^a 
in  tbe  .parish  of  Sculcoates,  under  a  bargain. with, ^^ 
owner  of  the  teoement)  constituting  th^  relation  pf  laqd^ 
lord. and  vtenant»  and  a  residence,  of  forty. days. undejr 
that  bargain.  The  £rst  month,  it  b  triie,  wa#  x>n  trial; 
and  0^  rent  w^  to  be  pc^able,  for  thgt  month*  i^ut  jthe 
relation  of  landlord  and  tenant  did  not.  the  less  e}(ist  on 
that  account.  During  that  month  the  landlord  could 
jkH  have  remov.ed  the  ,paupei>|  nor  atlhe  eni^^f  it^^if  he 
elected  to  continue  tenant  on  the  l^rms  prescribed.  Had 
a  burglary  been  committed,  /the  dwdli^g-bouse  mu^t 
have  been  described  in  an  indictment  as  >the  dwelliqg^ 
boose  of  tbe  .pauper;  and  be  might,  in  c^e  of  injui;y 
to  the  tenement^  bare  broi^ht  tae^pas?*.  f  he  Coprt 
then  caUed  upon 


rf 


udrebbolfiL  Tbe  words  '*  earning  to  settle''  prima  faicje 
import  coming  to  a^ place  with  an  intention  permanently 
to  reside.  The  first  section  of  the  13  &  U  Gzr.  2.  /:.  1^. 
aathoriases  justices  to.  remove  ppor  persons  lil^ely  to  be;p 
come  chargeable  within  forty  days  after  coming  to  settle 
ag  aforesaid* .  Those  words,  by  reference  to  the  prfe- 
ceding  recital,  import.persons  who  have  been  indi^ced  to 
attempt  to  settle  themselves  in  places  by  reason  of  there 
being  the  best  stock,  and  the  largest  commons  or  wast^e 
to  build  cottages  upon.  Now,  persons  induced  to  settle 
so  in  any  place,  must  have  done  so  with  at  least  an  ap* 
parent  intention  of  i-esiding  .permanently.     Mere  resi* 

dence 
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^925 


.>  «i   ••» 


clence^may,  per  se,'  Be  presdtnptlveevldcJnce  of  an  in* 
tentrbri'to  tome  to  settle;  but  it  day  be'i^btittfed  by*^Vi* 
^ence  to  a  contrary  effect^'  i.  e.  by  shewing  (a^  iri  this 
case)  tfiaf  the  pauper  had  hot,  at  thie  time  when  he  tara^ 
to  the  parish,'  fbrhted'an  intention  of  cohtinuihg  there. 
^iW  the  expiration'  of  the  firit  month  he  cannot  be  denied 
toliaVe  cometd  settle.  He  had  a  mere  penriWSlon  to  tflc 
the'lirem^ises  for  the  first  month ;  arid  JB^i;*  v.  St.Midhd^sfsj 
Caveniry{^a\  shews  thiit  that  ^ill  not  confer  tt' settle- 
ihent  '  [Lord  TenferdenC:J.    There  the  pauper  did 


i  ; 


no't  occupy  ieis  tenant  ;'^anoth^^  person  was  the  actual 
tenant.] 


f   :•.      i 


(i  •     '  . 


<  I 


./   • 


.»  '• 


►  «p      J 


1  -*-i 


llord '  TfiNlrEfeDESi  C.  J.  I  am  of  opinion  thdt  the 
pauper  gained  a  settlement  in  Sctdcoaies.  It  is  dear 
that*  hie  actuaHyiesided  there  i^ore  than  forty  days  on 
8  tenement'  bf  the  yearly  vblue  of  10/.  -  Then  it  is  said, 
that  wfien  1fie  fifst  came  there,  he  had  not  an  absblttte 
intentibh  to  settle  fol:'  sd-l6ng  a  time  ai  forty  days,'  but 
that  It  was  his  intention  to  try  whether  tiie  prertiises 
would  suit  him ;  and  if  they  did,  then  to  stay  for  a  year. 
There'  is  Ho  authority  to  shew  that  (he  otiginal  intent  of 
the  pariy  nJust^l^e  absolute  and*uhc|uanfted  to^contitiue 
for  forty  da3r8,  ahd  I'  anl  unwilling  to  introduee  a  new 
term  or  condition  to  the  gaining  of  *  a  ^ttlemettt '  by 
coihiiijg  to  settle  on  a  tenement.  Here  the  iiitehtion  of 
the  pauper  was  to  stay  for  one  month  certain,  atKl  per- 
haps  for  a  year;  and  it  has  been  properly  observed,  that 
the  recital  in  the  statute  IS  &  14  Car.  2.  c.  12.  does  not 
Import  a  permanent  intent,  but  applies  only  to  persons 
coming  to  settle  for  a  short  time. 


■». ' 


.'  'I  I  ■»? 


(ff)  l5Ea9it567* 
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^26  CASES  IN  TRINITY  TERM 

18S1.  LiTTLEDALE  J.      The  Statute  13  &  14Gzr.  2.  c.l2. 

-.    --         does  not  require  that  the  party  should  come  to  settle 

ogtthut       permanendy,  or  should  make  a  contract  to  occupy  for  a 

juie  Inhabit* 

uits  of  year.  The  time  for  which  the  tenement  is  taken  is  un- 
important,  provided  there  be  an  occupation  for  forty 
days.  Accordingly,  taking  land  from  June  till  LaA/- 
day  following,  or  a  house  for  five  months,  or  a  room  for 
a  week,' has  been  held  sufficient.  Stauntou'imder^Bamdon 
V.  Ukscrrft  (a),  St,  Matthexxfsj  Betknal  Green^  ▼•  St. 
BotdpKs  (&),  and  Rex  v.  Whitechapel  (c).  The  question 
really  is,  whether  the  party,  after  he  came  to  the  tenement, 
was  irremoveable,  and  whether  he  resided  there  forty  days? 
Here  it  depended  on  himself  whether  or  not  he  would  re- 
move during  that  time.  If  he  chose  to  continue  after  the 
first  month,  he  might  do  so  by  the  terms  of  his  contract, 
and  be  elected  to  continue,  and  did  reside  forty  days.  He 
therefore  gained  a  settiement,  having  an  interest  as  tenant 
during  the  whole  of  that  term.  In  Bex  v.  Nethaseal  {d) 
Ashhursi  J.  says,  that  in  order  to  acquire  a  settlement 
by  taking  a  tenement  of  10/.  a  year,  it  is  not  absolutely 
neeessary  that  there  should  be  an  express  contract  for 
the  tenement :  it  is  sufficient  if  the  tenant  reside  forty 
days  on  a  tenement  of  such  a  value  with  the  permission 
and  consent  of  the  landlord;  for  in  such  case  the  law 
implies  a  contract.  Here  the  pauper  resided  during 
forty  days  with  the  consent  of  the  landlord,  and  there- 
fore gained  a  settiement. 

Parke  J.    My  first  impression  upon  reading  this 
case  was,  that  no  settiement  was  gained  by  the  pauper 

(a)  Surr.  S,  C.  558.  .        (b)  Burr,  S.  C.  574. 

(c)  f  Bott^  132.  pi.  187.  {d)  4  T,  R.  S58. 

in 
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in  Scidcoatesi  that  in  order  to  gain  a  settlement  ]l)y  1^31^ 
coming  to  settle,  there  must  be  an  intention  to  reside  ^  ^- 
permanently ;  but  I  am  now  satisfied  I  was  wrong.  The  ^gt^B  - 
question  turns  upon  the  meaning  of  the  words  ^^  coming  ants  of 
to  settle,''  and  some  light  may  be  thrown  on  that  point 
by  the  resolution  of  the  Judges  of  assize  in  1633  (a).  On^ 
of  them  was,  that  '^  the  law  unsettleth  none  who  are 
lawfully  settled,  nor  permits  it  to  be  done  by  practice  or 
compulsion ;  and  every  one  who  is  settled  as  a  ^atJTe, 
householder,  sojourner,  an  apprentice,  or  servant  for  a 
month  at  the  least,  without  a  just  complai^  made  to 
remove  him  or  her,  shall  be  held  to  be  settled/'  It 
would  appear,  therefore,  from  that  resolution,  that  tb^ 
word  settle  did  not  import  any  thing  permanent.  Here 
it  is  clear,  that  the  pauper's  original  intentipn  was  to  rer 
side  for  a  month  at  least;  and,  in  fact,  he  resided  for  two 
months,  and  in  the  character  of  tenant.  He  had  an  in- 
terest during  the  first  month,  though  no  rent  was  to  be 
paid,  and  he  afterwards  had  an  interest  in  the  premises 
for  a  year,  and  he  resided  during  forty  days,  having 
during  that  time  an  interest  as  tenant.  A  person 
coming  into  a  parish  casually  for  some  temporary  pur- 
pose will  not  thereby  acquire  a  settlement ;  but  a  person 
coming  to  reside  in  a  house  with  a  purpose  of  making 
it  his  home,  and  continuing  there  for  forty  days,  does, 
by  that  residence,  become  settled. 

Taunton  J.  The  statement  in  the  case,  that  the 
pauper  was  to  live  in  the  house  a  month  on  trial  created 
an  impression  in  my  mind  that  he  had  no  interest  in  the 
premises  during  the  first  month,  sufficient  to  confer  a 

(o)  See  1  Not.  F.  £.  273. 

8  s  i  settle* 


*^l  if. 


■ '     GASEB  tk  TitiNfTY  t^KU: 
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BXLSBAK* 


8Mtl<^menl^  but  X  am  now  satiated  that  ini&btHop^'f 

was  wrong.    It  appears  from  the  case  that  the4>af|;aiii 

was,  «bM  th^  paUper  should  hVe  a  moath  id  tlie  House 

'^  nothing,  on  trial ;  and  if  on  tbiU:  tHal  tte  lifced^i^c^ 

shottld  uke  it  at  Martinmas  at  ibe  yea»l]^^ff«at>of  34^. 

c  Tbia  intention  was,  to  fiseertam  wbetber  <he  boose  <woutd 

soit  him,  bat  at  ait  events  he  Vas  to  hdve  irfor  a^  viotitb. 

The  odcttpalion  duting  thai  inontb  wag  bji^  teave  md 

Kcenoe  ^f  die  owher,^  who  could  luxt,  l|twfil^y^Adisbllb 

:Mm;  ho  thea  >took  it  for^  yeiar  aft  a  e^rtaiarebt^aad 

'  oceupSdtif  for  w  months  and  tiie  tmo^  DeeiqpaiiDivnay <  be 

^e(Mi(ded  ^iogethev  so  as  to  makei  «p{tii|3'iforiy^»idh|jtt. 

There  are  mahj.easca'ta  jsibew  that>a'tesiiintjM  wittibr 

bysufienmpe^  not  (Mjing  angronenjt^itni^'gamja^'iattle- 

mient  by  residing  fxi  a  tenemldnt  >^     \;r.  \      >    ^. 


»  i.?     4, 


'  I    i 
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>  \ 
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1  1 .  '  -ro  jv/j 


"i  'J-   :m'    'i^J 


JTofufayk 
JimtfSth. 


Dop  on  'the  deini$e3  qf  Youno,  aod  of;  JPlE^^^ 
and  Wifc  agpimti  SprpuErRON  apci,?.>VtYr.i    / 

DcTiMto  ifof^  IT'JECTMEl^T  for  sixty  messuages  and  six  cottages, 

jjHrel  and  £/»-      Xl*  .         ,  '.'..'  -IT 

and  likewise  for  an  undivided  moiety  of  the  same. 

Demises,  March  ^  1825.     At  the  trial,  before  Lord 

.    '    .       •  '  ,'•.■•       ,..'"..•.    i^  ■  -< 

Tenterden  C.  J.,  a  verdict  was  found  for  the  plamtifi^ 


i:»j; 


Mabeih,  sod  the 
survivor  of 
them,  their 
heirs  tnd  ex- 
ecutors for 

•voTi  give*  s 

jpint-tenancy  in  fecL  aod  not  estntes  /or  life  with  renaeipidepr  i;i  fee  to  tbe<aur«ivorc    ^r 

A  fine  was  levieiiof  thirty' mt'ssuage^  forty  cottages,  and  four  acre^  ot  liin<f.  la  the 
deed  to  lead  th^  vses^  J^te  pr/euiifiei  w^re  described  as  m  piece  of  ^uvfd  e^ptaibiii^  sf  )^>f^ 
feet  in  length  and  in  breadth ;  and  **  all  those  several  messuages,  dwelling-houses,  tene- 
ments, warehouscp^  shffp,  coacMMus^  •ndall«nd«if^gular'^recij«n8'«9^^aildin<wV4^ 
soever,  erected  and  built  upon**  the  said  piece  of  gcound.  When  the  iBne  was  levied  there 
were  on  the  piecft  of  ^groiind  tm>  >Qr  three' cottages  4Qd  hrt^^wiof  d^etMng^t^^foms^jmid 
there  was  the  same  x^urober  of  each  when  the  ejectment  was  afterwards  brought,  for  the 
premises  on  behilFofpanieidaimfng'by  virtue' of  The  fine  t  *  '  ^      ••!;'(?:.  Hi. 

Held,  that  as  the  whole  number  ot  biyldings  claimed  did  not  exceed  the  number  of  the 
messuages  and  cottages  ifabed'iti  the  line,  and  the  inl^ntfott  ev)ii«ntiy''Af«M*tAk;411'sb6uld 
the  title  of  the  lessors  of  the  plaintiff  was  well  sustained  by  such  fine. 

A  fine  may  be  levied  of  a  cottage,  eo  nomine,  and  a  messuage  will  pass  by  that  name. 

subject 
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'siKlgMt  to  the  bpinbn  df  this  Coqirt  upw  thfnfoHo^fil^       tSSI. 


.    JHsqyft  XvceW^  boing^eiseid  in  foe.  of  ihe ' praPdJsei^  in       Ymno 
'^athm)  devisedi  ofiter  •  charging  hbestale  wilbcwlilli  .  Ssfrawov. 
leganeB-dBdtoDuitias^  at  foUo#a e.  ^*  Lgive  anilA>t4ii§<<lh 
^dlL  my  mil  aiid  pmcmd  estate^  ot  vlifll /kind :  ^oof^Dy 

ittv//)  aad  mixaMh  Avto^dkiughteff  ^of  4bQ  aaHl  ?^b?l«>5 
«tiaiii  Jlfii^rj^if^'  jo)Qtly>:  ia  truBtr  for  the  ti8«b»  4)DYe  laM- 
ItiVKadrafldido  appoim*  thteaa*  eKeitoKiM^'of.  this  nly 
•>WiU^  ftod' dot  five  tham  tlteircai^ileiot  vemabdcTfofMiH 
flijrfreal  aAd  plorsfaial tstate^. tafehem  and thesutvjv^^ 
:dikn^  thdnifadrs 'Add  laxsedtorr  for  revert*'.  <'    •>  "^^1 
-'  :Tl)e>  testalor  diad  in  1775^  and  theraspon  ^ihovftis 
Sockwdl  and  Mar^ara^hia  m^e^  vn^'Elmib^^Aidt 
iobi^^i^i^ftocdijokiC'ptoebsion  of  the  premises.     In  1778 
Elizabeth  SockweUj  in  contemplation  of  a  marriage  be» 
tween  her  and  one  Henry  Barker^  which  took  place  in  the 
same  year,  conveyed  her  moiety  to  trustees,  to  her  own  use 
aliH  ik^i  of  fa^  heH  i^^il  tii^  iriarrih^ ;  -ahd  Mfenli^dVi^         ;\\  , 
to  the  Hs^^oTUirs'eiritftd  %^  htidbattd  dikHtigtl^r  liveS) 
and  that  of  the  survivor  of  them ;  and  afterwards  to^the 
use  of  the  trustees  for  a  terfti  of  1000  years,  on  cevtMa    >  a  h.u  ^^ 
trusts  which  never  took  effect;  and,  ultimately,  to  the      i,  i.i/M  . 
*We  of  herself  and  her  said  intended  husl^and,  their  heirs    ,^.l'l!i  l- 
and  assigns  for  ever.  ^  ,3^„ 

,  In  m^  Thomas  atii'M^rgaret  Sdchtom''^ieciim'V}  ''^"^^'^^^ 
deed  to  lead  the  ustes  of  Afihe  tb  be  tevied  bt  thenrtcP'^-  *'^  '  » 
Henry  Banlcer^  of  Margaret  SocketeWa  mOicty  of '  tlw '  '•  •  "  • 
■mesani^s  and  cottage^  whereof  she  was  aei^'in^feeii/  >. 
under  the  will  of  Joseph  Lyceit*    In.  the  covenant  iiiri>.f ..    . 
lF^yying.tl>Qifinei  the .  premisesi  ware  described  as.  an  vn^  li  ,' 

't.      'I  -•  .  <  .1  / '..!..      ,  -i     . . ,  .   .Cl^YWe<i 
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1891.       divided  moiety  of  and  in  a  piece  or  parcel  of  ground 
~  situate  in  the  parish  of  St,  Luke,  Middlesex,  containing 

ToDNo  in  length,  from  east  to  west,  720  feet  of  assize  (more  or 
.SoTHSRoir.  leas),  and  in  breadth,  from  north  to  south,  250  feet  (more 
or  less) ;  ^^  and  also  of  and  in  all  those  several  messuages, 
dwelling  houses,  tenements,  warehouses,  shops,  coach- 
bouses,  and  all  and  singular  erections  and  buildings 
whatsoever  erected  and  built,  standing  and  being  in  or 
upon  the  said  piece  or  parcel  of  ground,  or  any  part 
thereof  (late  the  estate,  of  the  said  Joseph  Lycett  de- 
ceased), with  the  appurtenances."  The  fine  was  to 
enure  to  the  use  of  such  person,  and  for  such  estate,  and 
to  such  intents  and  purposes,  &c  as  Margaret  SochsieU, 
notwithstanding  her  coverture,  and  whether  sole  or 
marpried,  should,  by  deed  or  by  her  will,  appoint;  and, 
in  de&ult  of  such  appointment,  or  on  the  determinadon 
of  any  interest  thereby  created,  to  the  use  of  the  said 
Margaret  Sockwell,  her  heirs  and  assigns.  The  fine 
was  levied  in  Hilary  term  1780,  of  *'  a  moiety  of  thirty 
messuagesjjarty  cottages,  thirty  gardens,  and  four  acres  of 
land,  in  liie  parish  of  5^  Luke,  Old  Street*' 

In  1786  Margaret  Socbwell,  by  her  will,  recited  to  be 
made  in  pursuance  of  the  power  reserved  to  her  by  the 
indenture  of  1779,  devised  her  moiety  of  the  premises 
therein  comprised  (subject  to  certain  legacies  and  other 
charges)  to  her  son  in  law,  the  said  Hetiry  Barker,  his 
heirs  and  assigns.  Her  husband,  Thonms  SockwU,  was 
then  living.     She  survived  him,  and  died  in  1793. 

Elizabeth  Barker  bore  a  child  in  March  1780,  which 
died  very  soon  after;  and  she  died  in  April  1780. 
The  lessors  of  the  plainti£^  Jo/m  Smith  Young  and  EUxa- 
beth  Ann  Beale,  are  co-heirs  at  law  of  Joseph  Lycett,  and 

of 
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of  Margaret  Sockwell  and  Elizabeth  Barker ^  and  coheirs*        18S1. 
at  law,  ex  parte  materna,  of  the  infant  child  of  Henry      p~i^ 
and  Elizabeth  Barker.  Youm» 

againU 

When  Mr.  and  Mrs.  Sockwell  took  possession  of  the  Sotheaok. 
estate  (about  I???))  there  were  sixty  dwelling-houses 
standing.  Two  or  three  houses  were  afterwards  built  for 
Mrs.  Sockwellj  and  one  other  large  house  was  also  erected 
on  the  site  of  two  that  were  taken  down.  On  a  view 
taken  a  little  before  the  trial  of  the  cause  there  were  forty- 
nine  houses  in  the  front  and  two  or  three  cottages  at  the 
back;  and  there  were  as  many  in  1779  and  1780  as  at 
the  time  of  the  view. 

I^  upon  this  case,  the  Court  were  of  opinion  that  the 
fee  simple  of  the  entirety  of  the  premises  passed  to  Henry 
Barker^  a  nonsuit  was  to  be  entered ;  if  otherwise,  the 
plaintiff  was  to  have  a  verdict  for  the  whole,  or  a  moiety, 
as  the  Court  should  direct.  The  case  was  argued  on  a 
former  day  in  this  term. 

Campbell  for  the  plaintiff.  Nothing  passed  to  Henry 
Barker^  and  both  moieties  vest  in  the  lessors  of  the 
plaintiff*  If  Margaret  and  Elizabeth  Sockwell  took,  by 
the  will  of  Joseph  Lycettj  as  joint  tenants  in  fee,  it  must 
be  admitted  that  Elizabeth^  by  the  deed  of  1 778,  dis- 
posed of  her  moiety,  and  the  lessors  of  the  plaintiff  can- 
not claim  it  But  the  devise  here  is  to  Margaret  and 
Elizabeth  and  the  survivor  of  them,  their  heirs  and  exe- 
cutors for  ever.  It  tlierefore  falls  witliin  the  dictum  of 
Lord  Hardwicke  in  Stonesw.Heurtly  (a),  ^^  that  in  a  grant, 
habendum  to  A.  and  B.  and  their  heirs,  they  are  joint 
tenants,  but  the  inheritance  is  in  both ;  but  if  the  haben- 

(a)  1  Vei.  stn.  165. 

dum 
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dumbe  to  ^.and  j5.  and  tfie  survivor,  and  thelieirs  ofsucli^ 
survivor^  till  the  death  of  one,  the  inheritance  is  in  abey- 
ance.**    The  words  in  the  present  case  are  different,  but 
not  essentially;  "  their  heirs"  cannot  mean  the  heirs  of 
both';  It  must  be  meant  to  signify  the  heirs  of  whichever 
inay  survive.     The  words,  referring  as  they  do  to  sur- 
vivorship, cannot  be  said  to  constitute  a  tenancy  in  Com- 
mon;  but  if  they  did,  the  same  difficulty  would  arise. 
In  T^ic/c  V.  tldwards  (a),  where  a  devise  was  to  two  and 
the  survivor  of  them,  and  to  the  heirs  of  such  survivor, 
m  trust  to  sell,  it  was  considered  that  the  trustees  bad 
not  the  fee,  for  the  remainder  in  fee  could  only  Be  vested 
m  the  survivor,  and  it  was  uncertain  wbich  would  sur- 
vive.    In  the  case  In  re  tiarrison  (b)  similar  words  were 
used;  and  it  was  held  that  no  fee  vested  In  the  trustees 
till  all  but  one  should  be  dead  (c).     If,  then,  the  words 
6£  Joseph  Lycett^s  will  are  not  distinguishable  in  effect 
from  the  words  used  in  these  cases,  it  follows  that  3iar- 
garet  and  Elizabeth  took  only  estates  for  life,  with  a 
contingent  remainder  in  fee  to  the  survivor ;  anci  j^iza-^ 
beth  could  not,  while  both  werie  living,  seve^'anrf  convey 

1    ■  '  ■•  .        »      •  '  *  *  •  '        • 

the  fee  simple  of  her  moiety. 

So,  too,  as  to  the  fine  levied  by  Margaret ;  as  Etizia- 
heth  was  living  at  the  time,  it  could  have  no  effect  upon 
the  fee.  If,  indeed,  Margaret  had  had  no  interest  what- 
everj  t'he  fee  might  be  said  to  have  passed  by  way  of 
estoppel ;  but  she  had  a  life-interest  on  whicli,  the  fine 
operated;  and  where  uny  Interest  is  conveyed  from  the 
party  there  can  be  rio  estoppel  against  him  («f). 

At  all  events  the  fine  is  void  for  uncertainty.  The 
dised  tD  lead  the  uses  gives  a  suflScient  description  of  the 

(a)  3  P.  fTmJ.  372.  {k)  S^n».  «3^ 

(f)  See  Mr.  Butler's  note  (78)  on  Co.  LiU,  191  a.     {d)  Co.  Lilt.  45  a. 

premises ; 
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premises;  but  ^he  fine  speaks  pnjly  of  tfiirit/  messuages^       ^^.^^^ 
Jbrtt/.cottages^  thirty  gardeps,  mAfcmr  acres  of  land.  Mes-         . 
suages  will  not  pass  by  the  name  of  cottages;  ,an<ji  that       -TAuir^; 
being  so,  tbe  number  of  me^uages  stated  in  tbie  fine  is  not     SdtnMx. 
large  enough  to  cover  the  premises  claimed  by  virtue  of 
it     I^. indeed,  the  fine  ha^  been  only  fneant  to  apply^ 
to  a  part  of  the  premises,  that  m^ht  have  been  explained 
by  evidence  (as  in  Doe  dem,  Bulfcel^  v.  Wilford  (a) ),  and 
the  fine  might  have  been  held  sufficient :  but  here  no 

.   '  .  '  *   .  / 

such  evidence  is  ofierecL  and  if  the  fine  is  not  irood  for 
the, whole  premises,  .it  is  not  good  for  any  part  la 
>5.CrE^2>^.,  p.  ^f5.  tit»  i^t;2^,  ch.  vii.  2^  it  is  s^ted.as 
laid  dp^n  by  Judge  Jenkins  {Cent.  6«  ca.  45.)  that  mor^ 
acres  of  land  do  not  pass  by  a. fine  than  the  fioe  men^ 
tiqnsj  although  the  indenture  tl^fit  leads  th^e  uses  of  it 
mentions  more  acre$  than  are  in  the  fin^.  Cruise  adds^ 
that,  the  Court  would  pf obably  amend  the  fin^ ;  Jbut  that 
she)ii[s  liisppinioni  that  without  amendment  it  would  b^ 
insufficient  (6).  [Taunton^*  Will  not. the  "foyr  acres," 
mentioned  in  the  fine,  carry  the  buildings,  whatever 
they  rof^  be,  erected  on  the  lai)d  ?J  To  describe  seve* 
ral  streets  of  messuages  and  cottages  as  four  acres  of 
land  .would  be  too  loose.  It  has  been  held,  that  the 
term  ^/  Upd,"  in  a  fine,  without  more,  will  not  carrj^ 
pasture  (c).  \Taunton5*  In  W?i^r  v.  Grq/(d)  it  wa^ 
held  that  land,  though  in  fact  woodland,  ^ould  pass 

(a)  1  C  4"  P.  284. 
'  (0)  Sft  ^IM  upM  this  pnnge  with  Mietctice  also  to  wcsotlMXltij/^* 
tioDy  Uiat.Ut^quaQlitj  of  Jaod  meotioned  in  t}ie  fine /elltbovtof  Uisl, 
described  in  Uie  deed  to  lead  the  uses ;  but  this  was  afterwaids  abandoned. 
It  aptiearing  on  calffulation  that  there  was  no  important  variance. 

itf)^^0e«,the  ti^^TVBdai  In  <3Me  v,  Fatytj  4  9inilki9IS^ ;  wbieb  caie,  lioirH 
r,  is  eontri. 

idy  SB* Udore, 94. 

under 
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18S].       under  the  name  of  <<  arable/'  and  that  it  was  time  to 
""■""       put  an  end  to  such  technical  objections.]    The  descrip- 
Yoi7N6        tion  ought  to  be  suSBciently  certain  to  serve  as  a  direction 
SoxHiBov.      to  the  sheriff  in  delivering  seisin.     Here  the  fine  is  of  a 
moiety  of  thirty  messuages,  forty  cottages,  and  four 
acres  of  land ;  and  it  appears  by  the  case  that  there  were 
forty-nine  dwelling-houses  on  the  estate  when  the  fine 
was  levied.     There  is  no  authority  for  saying  that  a 
dwelling-house  may  pass  by  fine  under  the  name  of  a 
cottage.     If  it  could,  the  revenue  would  be  defrauded, 
for  a  smaller  sum  is  paid  to  the  king  in  respect  of  a  cot- 
tage than  of  a  dwelling-house.     And  this  disdnction  of 
itself  shews  that  the  two  species  of  property  are  r^arded 
in  law  as  wholly  different. 

He  then  proceeded  to  contend  (but  admitting  that  he 
had  less  confidence  in  this  than  in  the  other  points), 
that  even  supposing  the  fine  to  be  sufficient,  the  will  of' 
Margaret  SockweUj  made  during  Irer  husband's  life,  was 
not  a  good  execution  of  the  power ;  for  that,  while  the 
husband  lived,  he  and  his  wife  were  seised  in  right  of 
the  wife,  he  having  a  contingent  interest  as  tenant  by 
the  courtesv  if  he  survived  her:  that  on  the  determin- 
ation  of  all  the  husband's  interest  by  his  death,  she 
became  sole  seised  in  her  own  right,  and  thus  took  a 
new  estate,  in  which  the  power  merged  ;  and  conse- 
quently that  she  ought  to  have  republished  her  will. 
The  Court  afterwards  enquired  if  there  were  any  au- 
thority for  saying  that  the  power  so  merged,  and  none 
being  cited,  they  did  not  further  notice  the  point. 

He  also  argued,  that  the  claims  of  the  lessors  of  the 
plaintiff  were  not  barred,  under  the  circumstances  of 
the  case,  by  the  statute  of  limitations ;  but  this  question 
ultimately  became  immaterial.  ' 

FoUeit^ 
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FoUettj  for  the  defendant,  was  desired  to  pass  over       1831. 
the  first  point  made  on  the  other  side,  the  Court  being      

JJOS  u£1Il« 

of  opinion  that  the  will  of  Joseph  Lyceit  created  a  joint       Younu 
tenancy  m  fee.  Sothwioh. 

Then  the  only  real  question  remaining  is,  whether  the 
fine  was  properly  levied  to  pass  a  moiety  in  the  whole 
of  the  property.  It  is  admitted  that  the  description  in 
the  deed  to  lead  the  uses,  is  fully  sufiicient,  and  that  would 
entitle  the  plaintiff  to  recover  in  an  action  of  ejectment. 
In  1  Preston  on  Conveyancings  p.  27L,  it  is  stated  that 
fines  are  now  considered  as  common  assurances,  and  the 
deed  to  lead  the  uses  as  part  of  the  assurance ;  and  that 
the  intention  of  the  parties  respecting  the  parcels  will 
be  collected  from  the  deed :  and  it  is  added,  that  **  It 
seems  almost  to  be  a  general  rule  tliat  in  fines  and  com- 
mon recoveries,  the  lands,  &c.  will  pass  by  any  de- 
nomination the  parties  shall  give  them,  so  as  the  in« 
tention  to  comprise  them  is  clear.  And  the  certainty  of 
the  lands  may  be  made  out  by  averment,  and  of  course 
proved  by  parol  evidence  or  from  the  deed  of  uses." 
In  support  of  which  positions  Mr.  Preston  cites  Massey 
V.  Rice  (a),  Eyton  v.  Eyton  (6),  and  Vin.  Ab.  Evidence^ 
71  &  92.  Favely  v.  Easton  [c)  is  also  an  authority  to 
shew,  that  premises  will  {>ass  in  a  fine  byjsuch  names  as 
appear  by  the  deed  of  uses  to  have  been  agreed  upon 
between  the  parties  as  designating  that  which  is  to  pass. 
But,  without  calling  in  aid  the  deed  to  lead  the  uses,  this 
fine  is  sufficient,  if  messuages  may  pass  in  a  fine  under 
the  name  of  cottages  :  and  there  is  no  authority  to  the 
contrary.  The  word  "  land,"  too,  in  the  fine,  would 
pass  what  is  built  upon  it     In   1  Preston  on  Convey^ 

(a)  Cottfp.  346.  (b)  4  Bro.  Co.  Pari  149. 

(c)  CVo.  Car,  269.  276. 

ancingf 
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l^di^  ondngf  p.  273.,  !sd  ed*»  a. case  is  mentioned  where  a  re- 
— -"•  covery  comprised  forty-two  messuages  and  two  acres  of 
Yoi;j«a  land ;  forty-fi>ur  messuages  were  built  on  the  site,  and 
SoTJixftox.^  application  was  made  to  amend  the  recovery>  but  the 
Court  held  it  unnecessary,  since,  the  whole  land  being 
conveyed,  containing  the  forty-four  messua^^  this  gave 
die.  grantee  a  good  title  for  the  whole.  This  decision  is 
conformable  to  the  opinions  expressed  in  Banisier  t« 
Betyamin  {a)  and  Goodtitle  v.  AUcer  (6).  In  the  latter 
case  some  reliance  was  placed  on  the  fact  that  the 
building .  claimed  as  passing  with  the  land,  had.  been 
erected  by  encroachment.  But  it  is  clear,  on  general 
principle,  that  the  owner  of  land  ha3  a  right  jto  tliai 
which  is  built  on  it.  Henry  Barker^  therefore^  was 
entitled  to  both  moieties :  to  the  first,  by  the  convey* 
wee  from  Elixabeih  Sockw^tt;  to  the  second,  by  Mof^garet 
SockvoelTs  will,  which  was  a  good  execution  of  the  power 
teserved  to  her  by  the  deed  to  lead  the  uses  of.  the  fine* 

Campbell  in  reply,  llie  deed  to  lead  the  uses  canxibt. 
be  referred  to  to  extend  the  operation  of  the  .fine.  In 
Doe  dem^  BulkeUy  v.  Wiybrd  (c),  where  the  heir  at  law 
endeavoured  to  set  aside  the  .title  of  .a  devisee  to^certain 
premises,  on  the  ground  that  a  fine  had  been  levied  sub* 
sequently  to  the  will,  Best  C  J.  allowed  the  deed  of  uses 
to  be  put  in,  in  conjunction  with  other  evidence,  fi>r 
the  purpose  of  shewing  that  the  premises  in  question 
were  not  included  in  the  fine.  There  the  object  was  to 
narrow  the  operation  of  the  fine,  and  give  a  move  par- 
ticular meaning  to  the. description  of  the  parcels;  but  it 

(a)  Dyer,  47  a.  {h)  1  Burr,  153. 

(c>  1  Corr.  4f  P.  284.  and  see  Denn  and  BuXkeUy  v.  Wi^ord^  SC  f 
B.  175. 

wovld 
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would  not  kme  been  allowable  ui  tbe  saow  manoet  to       I8S1. 

extaad  or  vary  the  inaaiiing.    [Lord  TVn/^ruf^  C.  3.  S^ 

There  is  no  repygoanoe  bene  belweea  tbe  deed  and  the        Tovna 


fine  i  tbe  deed  oieBlioBs  **  «U  those  iseveral  mesauagea^ 
dweUiAg  houfiesy  tenemeots^  waffehoiise^,  shops  coaob- 
bouaes,  and  all  and  singular  ei>ecUQBs  and  buildingi 
whatsoever;"  the  fine  is4if  a  moiety  of  Urirty  measoagea 
Mod  forty  cottages.  Tbe  deed  recites  no  paiticular 
number  of  either.  Theve  were*  in  fact*  both  dwelling 
bonaes  and  cottages.  I  do  not  see  why  a  dwelling  bouse 
should  not  pass  under  the  name  of  a  cottage*  Ta$mion  J. 
It  clearly  was  the  ixitention  that  the  four  acres  of  land^ 
and  whatsoever  was  boUt  upon  them,  ahould  pass.) 

Car.  adv.  vidL 

Lord  T£MT£rdi;n  C  J.  now  delivered  the  jiidgnicit 
<>rtheGoim. 

The  ody  point  reserved  for  consideration  after  the 
sH^ttment  in  this  caae  was  tbe  sufficiency  of  tbe  fine 
levied  by  Thomas  SockweB  and  Margaret  his  wife  ia 
HUary  term  1780. 

In  tbe  deed  to  lead  the  uses  of  this  fine  the  tenements 
mre  thos  described.  (His  Lordship  here  read  the  de* 
acription  from  tbe  deed»  as  stated  ki  the  beginning  «f 
this  case.)  The  fine  is  of  a  moiety  of  thirty  messuages^ 
fcrty  cottages,  thirty  gardens,  and  four  acres  of  land. 

It  appeara  by  the  case  that,  at  tbe  time  of  the  fine 
levied,  the  estate  consisted  of  about  four  acres  of  lan^ 
on  which  there  were  fortyniine  bouses  in  front,  and  tiipo 
or  three  cottages  at  the  bade*  Tbece  can  be  no  donht 
that  tbe  fine  was  intended  to  comprise  every  thing  men- 
jlioned  in  the  deed,  and  nothing  more ;  and  although  it 
may  be  true  that,  if  any  particular  denomination  of  pro- 

VoL.  IL  T  t  perty 


■gvifUC 


JSp J.       per,ty  ipi^njupned  in  the  cie^.  b^ ;iwbffUy  J#l  e»l»'^oAe 
^^^^      S^(^f  it  cannot  [w?^.  tli^r%,  bow>^vBr.  4n9^iJ^t{th^iiM9(r 
.  J°^««      fwp  m^y  b^  yen  .tl^ie^^  i»  ro,  ^ttrtiQri/iy/<HiBayjj5^|  <|)i9t(lh(& 
fterimio^.      deed  n^ipy  i^pt  tie  pa^^  ia  9id  ^  «piWM)ttee,d««^»ft 
|^,tU?fr,%^ff  if  jtb^  ^^fiription  be  ambiguous.    Now  the 
fact  found  is,  that  there  was  a  certain  number  of  dwell- 
ing-houses, exceeding  the  number  of  messuages  men- 
tioned in  the  fine;  but  the  whole  number  of  dwelling- 
'  '[    housei"afid' 'cbttir^i^  mriiliotted  1i^^  th^^iisi^ldtes  not 
exceed  the  number  of  ^ei^na^^  and  cottages  taken 
,   together,  mentioned  in  the /ine,       .     .  ,,  „,    /nq  ^  ^ 
A^  cottage  is  a .jsipall.  dweHing-l^piiw^;  ^(7(^(^^  Ini. 
Cptagiwn{a);  any  mji^l^er.ofcpiU^^^ 
^atisf^  the  allegation  q{  i|,i^umf)e.r  .^f  ,.<?jW?)lipg^^«8?.ejy 
1  and  there  is  not  anjf ,  ^epMgiianc9,,in  con}piij|i.^^jjg^ 
between  calling  a  dwelling-hou?^.,^,  n^^f^af?  Mn^ 
instruineot  and  a,  cottage  in,  pnotlj^r.    ^„(^9P,^^  %ff  be 
found  in  so^pe  l^ook^  whether  a  fipe  .cai^  ^e  .Iffyi^^-.^f^f 
'  <:otta^  eo  nomioer,  In  practicp,  cpttf^gejj  aye,  fif^flflpn)^ 
•mentioned    in    ^nes;    and  fn.,ff[e$t'f ,^y^^^fjp^ 
.'  p»rt,2.  fq.7^&  it  i^^ak^,  «  by,  tbe^^m,f  ^9(.a,,ifjfsftqj«g 
,'  inay  pass  a  C4rtpljjg,e. ,  a.  g^r(|w.,  ?^  pr.f^h'^hStl^^ 
,/  iiouse,  a  s^op,  ^_n)ill,,ps,par9e\,pf  fi  Jjo^?e.  ^"T^^#5ar 
"'  a.cot^i??  f*  to<V  a,9'^»'n%i'a9el^?yr,,,^c,,,y^Df,i^y^t^^ 

*.i  I.  •  .1  J  third  part  of  a  p^^rden,  and  a.  difference  of  opinion  is 
a>.'  >'  i  "wiiQportedi  a»  to^  whether  a  petsoti  dan' havfe^a'^yrii^ft 
vjii  'f. ,.jqiiodfredilat«f:a  gavdeuy.6voft^ior'Cattag«|tbiH$ 

.-»•).. .i.. 'J  Mi  •. /.yfi«ttlt,w  writ  was  held  gooa4  •...•,..■..,,  ..ii  j...'i  ,.{.n»..-.>! 
^r.)  'Z',\ 7'   .!n.' ...It  se^m;9fc..  thei:^foi:e>..;to . ^e/ plwi 'iJ^ii. arMSn4'i\mfg^' jJk 

(a)  Any  little  house,  that  hath  not  four  acres  of  land  belonging  UMte^ 

N  ,c '  >  t   1  then 


I 
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IN  xk^'I^iksT  VirAi  OP  WILLIAM  IV.  63d 

lbe^\c6tmg^>ivill^  ai^^wei!^  t\i6  Act  fbond  itl  th6  case  as  to        1831. 
div^lling^hoases,  and  we  ought  tor  hold  this  fine  saffi-       

J  •  .  j  Doe  dem. 

ti^nt  ib  ptes'  the  ivbble  property,  that  the'intentioti  may       Youko 

'bii'rffectelJ/aiid  not  defaited  by  any  legal  subtlky.       '  sJItiwir. 
•''-''                                   Posted  to  ihe  drfendants. 


I    .  I 


' 't  ,     k  »■ 


^  ^  'Jf^he  KiN<5  against  The.  InhabitanU  of  ,      jfowfay, 


,,;j    *       ,.    .  ^--— «,,,r^^^,      -,-    ,       ..  ,  , 


TTPON  an  appeal  against  an  order  of  two  justices,  Uponaquet- 

\jj  •  ^  tion  M  to  tbo 

whereby  EUzaieihy  the  wife  of  fVilliam  Jotiffe  Cook^  settlement  of 

KHxabtih.   thfi 

^ks  feinov^ct  from  the  parish  of  Jiathimckj  in  the  county  wife  of  c,  the 
titSonierseij  to  the  parish  of  Slf.  Pancras  in  the  county  of  ^|^^  by  the 
i/RdiUsex^ihe  sessions  quashed  the  order,  subject  to  the  Sfnuurbge^* 
dpJnton  df  ihfs  Court  on  the  fbllowing  case :  —  "       '    '  jf^^^  ^^ 
' '  Tlife  respbndents  proved  by  the  testimony  of  the  said  •pp^Imu  in 

4  .  ,  oroer  to  proro 

VHUikni  'Joliffe  book^  his  settlement  lii  S/.  !^aHcrflf5,  and  that  thai  mar- 
H  mdrriagb  with  the  pauper  at  Baifi  iii  1829,  and  onthegnmnd 
he  Stated  hei*  to  l>e  now  ^is  wife.    '*fhe'appenahts  in-  been  married  in 
)^ist^d'thkt!'tli6  mai'riage  was  vo/d,  the  said  Wm.  Joltffi  called  the  latter, 
C^*  hivltig  been  p^evlbiisly  married  miMin  in  1826,  t^^^^ 
io  'Mai^%ip^e  yM;'io  pro*e  •  Iheir  case,  tfiey  called  ^[J^^^^p^t^ 
ffi^"siSd'Mr^,''to'^h6se  dompetericy  iTie  Respondents  ^*'^"^L2L 
ribj'diled.'    I^e 'CoiJr^  having  admi'tCed  heir  evidence,  church,  in /re- 

'*\\    *  »   • -'.s  Ik     »'.   «'•    !*-.►■'         -t^   ."    .  •    ^  tfc    *i   o  '      •  ilofu/,  who  in  hii 

tnt  proved  that  she,  beii\^'a  Roman  Cathoiie,   and  prifate  house 

>i    (I,  iff  if*!    t(.    >   f     •  •  t""    I     t-'ii,     fi  <:»f     •    I     !•'    *■•    '       I  •     there  read  to 
them  the  mimriage  ceremony.     A  document  was  also  produced,  purporting  to  be  IT* 's  letter 
«f  rcvtaijuiPe^  AO(|  790  by  cbe^tbvnr  Atrclitii^^p.bf'  T'stii/nifwfam-waiiptDved  to  ha?e  been 
anion^  IK's  papers  at  the  time  cf  his  death  in  July  1829 : 


long  IT.  s  papers  at  toe  time  ci  nis  dcatn  in  July  \o*49 : 

klAi,  fhA;tha»<)f>.Bj  wista  cUhdiMteBtiwhaeai  XM  ph;^diliii  (irit  kaattfige,  although  her 
husband  had  been  before  ezaminedj  and  prpTed  the  second  marriage. 

Secondly,  That  the  certificate  oflfiekirdlBatioil'or^.  W&s  |iMpcrly>feceiTed  in  evidence, 
bafing:  come  from  the  pfoper  cystody.  and  beins  more 4han  Uiirty  years  old;  and  that,  the 
cM&U^noVUnn^  tMe%  ^  ktj  court,'  ind  m  hiMh^  mSj  t^fioti^to  die  corporate  cha- 

t^yartf  whether  it  would  hate  been  admissible  without  evidence  that  it  was  the  proper 

'  Tt  2  Cook^ 


Batuwick. 


6K)  CASES  m  TRINITY  TEfeM  ■    '  = 

1831.       Cbai,  bebgaprotestant,  wenton  tliedlst'bf  JKfoy  rSS^ 

before  Mr,  Wood^   a  dei^inan  residing  in  IMlmi 

<a^it!iBt  .     who,  in  his  private  houses  x^ead  to  them-  this  mflrriage 

Hie  lohftbiU 

anu  of ;  ceremony,  and  in  the  course  of  it  asked  her  Whetber^e 
would  be  the  wife  of  Cook^  and  asked  hloi  Whetfadr  her 
would  be  her  husband,  to  which  question  both  of  ih^^ 
answered,  I  will ;  and  after  the  ceremony  they  r^turn^ 
to  the  house  of  Cook*s  fkther,  wliose  servant  «h4  wa^ 

* 

and  there  secretly  cohabited  for  two  month's  aiid'^ilpH- 
wfirds..  Xt  was  proved  by  parol  that  Wpod  was  r/^ut^ 
to  be  a  clergyman  of  (be  established  cbuMh^  and  ^ihfi 
appeUants  put  in  a  document  purporting'  to  be  fii^ 
letters  of  orders  signed  aod  sealed  by  William^  laK^  I^ni^ 
Archbishop  of  TVo^,  dated  the  18th  of  October  AW6^i 
whereby  the  archbishop  certified  that  he  had  ordained 
^I^K»(2  a  priest,  and  which  letterssWiQce-proiy^d.- tohAVH 
been  among  Wood's  papers  at  the  time  of  his  dteth; 
in  July  1829t  The  r^^poude^ts  objected  tp  th^;  a^-; 
missibility  of  th^e  letters;  bu€  they  w«n  iKlmittediaf 
the  Court  without  proof  of  the  handwriting  or  seal  pi 
iheiATcbbishopsias  being  more  tfe^n  thirty  y^i^rs^Id.,,  ,1 

Jcrcn^  and  Erie  in  suppprt  di  t|ie.  o^^cr  of  se^ions* 
Here*  there  was  a  contract  per  v^^ffaade  pEBMWti»raMi 
that,  if  not  affected  by  any  statutory  restrairit,-'tott^ 
stitutes  a  lw^id  i^arri^e,  J^s^qn.v.,  CQllm{a)^JVigpiorc^ 
case  (d).  In  Daltymple  v.  Dalrymple  (0)  Laird  Sicfmdl 
says,  that  the  consent  of  two  parties  expressed  in  words  of 
iwesent  mutual  aocefHanoaibvinarly  Gaa«titute44Mi-a/(;tu^ 
legal  marriage ;  and  the  same  learned  Judg^  speakisg 
of  the  genj^al  canon  law  o{fiuroj)e  before  th^  council  ot 

(a)  2Salk.  437.         (6)  8  Mk,  438.         (c)  ^  fl^.  VmOtt^BkpK^. 

Trenfy 


IN  TH9  ]Fkt^T  /¥ivui:  pp,  WILLIAM  IV.  6*1 

tlmpi^<Q[rai}ing  tjb^pgi^  ofmioo,  it  rererfoced  inafi^ifig^     ^--j^-  . 
«$»fir'MKUrain8iit,  stiU  sq  hv  respected  its  Datural  and  ctyil     '  dgnina 
flVlgiAa.a^tQ  cqpfid^  that  where  the  natural  and  i;ivi)  *_#iinror 
<;qpj^^9iqt  fffas  farmed^  it  had  the  full  essence  of  sutri- 
fiiQfqr  -witbom  tb^  intervention  of  ^be  priest  (a*)/'    ^ady 
ifiqff^v^jl^OfPI^Jfi}  9^ws»  that  it  would  liave  b^|i  suffl-; 
cj^Xqprqye.tbis  marriage  by  circuipataiitial  evidence 
i|(i^(]ipt,^wii]^  the  aaufrf  perfprmance  of  an;^.  i|e]|r 

(a)  The  position  thftt  a  matrimoDial  contract^  unattende<l  by  atiy  'Hr- 
Ilgt«u4  tttiuutiofi,  -Mm  (bietin  the  mni^gt  act  26<  G12.  «k  8$«)  tqutviltat 
19;  A  fv^arri^f  Ifa^lly  tdcmxoM^,  h  abl j  fontroTcrted  by  Mr.  Jdatb,  in  ■ 


fcry  leanied,  note  ta  the  2d  edit  of  Roper*s  Law  of  Property  armngfrom. 
fiie Ittdatian  between  Hukmnd  dnif  Wife;  Vol.  II.  Addenda,  No.  1.  p.  440 $ 


|le.efii«tfH  «« TbK*  varlonl  antli^ritles  here  addmced,  eMaWish  t|i0 
Mtttioi^  that.  aoeordiD^  t^  the  law  administared  in  EnghM  before  tha 
marriage  act,  a  matrimonial  contract  de  prenenti  was  essentially  distinct 
MM'a*l2ia^Hli^  ^Idmdft^d  by  a  i^rton  in  holy  orddm,  (hi  iuppinrt!#f 
5f|ki|Bii|po9^ii|  ^e  aitet  FjHSafuJSr^  A  150N.  Fo^vofTt  cn^^  4  Ftfir 
4jbr.  Sl^.  pi.  1§.  and  another  case,  4  Vm,  Abr,  58.  pi.  SI.  Wdd  ▼• 
diamberUyne,  2  Show.  SOO,  Ilcitdefy,  Didkinson,  1  IWem,  95.  J^4tWt 
«de^s^;ab4.ia,  mdjfeteital  otfiir  caaaa*  Suttue^  in  Jfefu  &  c»  31* 
•^IS  i^rn.  8«^  (.  58.  12  On-.  2.  c.  33.  6  &  7  fT.  5.  c.  6.  «.  6S.  ai^d  52.. 
7  &  8  W.  3.  c.  5.5.  57  G.  3.  c.  51.  58  (?.  3.  c.  84. :  the  Irish  Statutes 
19(?:^i''c.  f^.'il^.  2.'cw  lOi  J.  3.  Tliat  ii  dSd.Dot  confl^r  an  Uia 
woman  the  right  to  dower  (Perltnf,  a.  806.  s.  194.  Lord  Hale*9  iMei 
to  Co.  LiU.JSSof  nolo  10. L  or  on  the  man  the  right  to  the  woman's  pro- 
perty {Swhitumet  ii^-  22^4,  2^^.  Ai/ttf/i  Parergon,  245.  and  Stwon't 
JjlbCtiti>JMiMtt|[^(ft)/J^^^3Klbn(v^.Gb^U,  lAi£k»U9.);  or  «iii'tha.if^i|e 
|^,i;^,)QCJe|;ifinw^^  (J^ifilinr  ▼.  Lfpingwek  Mpor,l€9.  .4  Co.  2^ 
<Jodo(pAii»'<  Btpertorium  Canonicum,  chap.  zzv.  pi.  2.  and  6.);  an^  that 
it  did  not  Aender  a  subse^uettt  marrfaga  wiA  a  Aird  person  ip»6  ^tb 
Voiiirat laai  limigh  it  fatopad  n  grt>Vnd  fora  santaice  ano«|ling  iu  V^ 
Maei  ^la.  to  shew  that,  accordlnff  to  the  ccclesiasiical  law,  the  contract 
did  not  give  any  right,  except  to  call  for  a  performance  of  it  by  aclual 
abkUlsa^i^;  ndtf  ^^tii^ng  cohabitation,  and  not  oonfarring' oonjug^ 
^^ll^i  and  ikU'^  tfalB  a^m^  )«w  it  M^  no  effect,  thov^  in  caaca 
wb^  the  parties  cohabitad,  and  were  reputed  to  be  man  and  wife,  thio 
migk  be  sufficient  eyidence  for  the  pur^iosas  oTsome  actSbn^iif^kh 
strict  proof  was  not  required.'* 

,     r^  T  t  3  gious 


642  CASES  IV  TRINITY  TSKSi<  i 

1831.       giotts  ceremoDy;  and  that,  at  all  eTenl^  lim  iMttiefli. 

of  proiuog  tJbe  nulluy  of  marriage  ii^^ftts  fwitb.ibe/p^riy 

<^got»ur       who  insists,  on  it;  and  suoh  a  i]mrMge)l«*feQifi|tfii» 

The  Inhabit- 

aotft  of  valid  though  it  be  performed  in  a  private  bouse,  Smitk 
V*  Marwell  («)»  But,  astumiug  lihat  it  was  necessary^  in 
this  caae  to  proiee  that  the  niarriage  wad  cslfibmtad  1^  m 
clergyman,  ihere  was  aaffioieot  eniAenoecrf^Mtbat  fiifit#: 
for  the  letters  of  .orders  baing. thirty  ywf^^Mf^^wert 
admissible  without  any  proof  of  Uke  bandinritit^  ,€lr  mA 
of  the  ardibishopi  according  to  the  gwiertai  jmle^;  thai 
ancient  de^,  ceceiptSs  betters,  and  Qth^r  writii^  tim 
admissible  in  eyidenoewUhout  j}iiocf  ofcKecHli^)  pror. 
vldfsd  they  oonia  fncm  >a  prefer  custody*  >  Hett^  ih^ 
docoQ^Ht  W9S  fofiiid  anoDgst  WQ0d!B  papers.!.  But  J%9ft 
V.  Clioiger  {b)  will  'be,  reUed  upQUi  to  simv  that  the 
wife  ^As,  not.  jS  coivpetentt  witness  xd  prchrejthe  fom^y. 
niarrif^gc^  .mo^e.  €Bpe(»a%  after  the  husband. ,b$d /bom 
palled  to  prove  the  second  marriage*  on  the.  ground -thai 
the  husband  ^ndj  wifi^  ongbt  not.to.be  parnuil^.to^^is^ 
any  evidenos  that  may  tend- to.  criiniiMl«'«s«k  others 
That c^i^ Jiqw^Tier^  wi^sveryiViiich  considered  mMe^- 

the  CoMTt  wdre of  opbiioni  thuit  the.inile,so>laid')dow^ 
was  ^ooi  large  and.  gebecaJ)  that  the<  fiostt^iidfqJwettM 
have  been  (Cdmpetctit  to  proire  hernarriagei  tf)om^4hci 
second  marriage  had  been  firiit  provfed;  fer  hei^  evidenoii 
did  npt  directly. orimhiateilhieJuisbandi.aAd  p^rar^coaU 
be  f}fi^  agninst  iiun>rBor repnldt  hsMbe  atfeoted .hy^tbi^ 
judgment. <»f  tbei.G^tttQ  founds mpon  xSUch^evjideBc^ii 
and  Jlifym  CI' J4  isaklft.  that  he  MndtritMd  itbft jesiprwMH^ 
that  the  wife's  testimony  was  not  admissible  to  criminate 

(a)  I  J?y  4- If.  80.  (6)  8  T.  it.  S65.  (c)  6  if.  j^  &  194. 

the 


BktBirtM 


^lAtt^firaie^n^  i«  wUck  a  «f im^ was  ifnpiHdd  to  'hitni  < '        ^'^^^ttat 

AV'*U\Vt   fO'.Ji'll     :>'.•./•'{     li     '!•     •'    ..'      ^    ;  .       •■       •      ,.    ;..       ..:    '.i     ''V  itlti'ttf 

nii^Bgdry'oAttim^/  ^It -»uiy>be  ifldtnitted  that  a  tfiamlBiger 
ki  '^tifHdi(^inbt>  bring '.r^gisktted  by  Any  of  :t^  :i^6M 
utanri jfg^ia<tes,  tte^  not  4m^  in  jfGitde  a:c&i»i^  iTiid  ttutt  'if 
ilitwbs  t  ^ddefavatied V  by '  a  okrgytnto  '  of  tbe  tttablUh«d 
&Mrd»,^«i^eiraoitisldilce'  ^  life  .wift  1>e)fig  a«  oatbdlie' 
dfldi  tb^^^kiinbafld.a^l^dt^s^jfint  doen  npt;'ittV^Mafe<til]l« 
Mfrrji^i^Aitt^dh^i)^  aot8J9'G(?i  c.  Hi  iitvA  ^9^^9'r 
^IQ.<^i<3lMft^r4V  Ibe'  fohly  )E)tfeBt«;to  a9  «d  ih^vftl^- 
M^  tfoMe  iil«(f9fag6  1^  Wbj^tlier  ov  not  tbei^'^  abj^ 
09iileiMstt  oF-^HKhmI  brings  a  |H4<eM«  ^  Tb^  n^pultttidn  i)l^ 
dill  lAfii^  ttMiot^^^i  i)6)fedMlii^  and  u^fless  liia  CduFir 

^B^^fi^f^Mii^iXhei^lbfii  «0erpoiiatef'body''}d  atttt^beA 
Wl^^«hy  iibt9ufiitMW'«ffl»r^  i^  erfdenejb/wbicb  iddtrtltiKiit 

dMi'ttltop^dyidd^ji^  \^dt  tib»t  sndh  ^;^  was  thai  df  ^h^ 
purtifoiila^IcM'pi/raitioti)  Mi/^^tv^ 4Q|M^#o!mp(^)/]P^  Z^ 
lUttV^.^'iiHldr'iikeii^Itato  be fbo^dHtiriotidn^li  ttU»>)>i^tMtf 

fldbed^|ifyf%>r)'4lM9iMaIi^  av^arofabifihdp.  i«4M>ib^^  «eftd 
pomtoc^  99li,^^d)tW'it6d^bf>]tt  >ck)ipdiia)M''>a^^^d^ 

SliifiiniiT'' vj;  .'li'i'  5»i'!h  ■'    1  '/.v  'ii'.tfi  ;•' ti  ^' >•'/.'   Jilt  j/'il. 
(a)  8  T.  iZ.  303.  (6)  1  By,  4|-  aV.  306. 

T  t  4  years 


r.f1» 


fi^^a^'/fi  :i3WNi?nf  ..TfWfr 


/i 


9Ue»  on^  whtre  it  19  ^c;«es«a|y  pt»ppco4wo  t|M»jn>ilQ0is 
wb^  ^«taWJy  fl«^  *^  lafiftl!  off  fiwjii^4in9dMlA/44^^ 
tQ:  AO  ii;sU:uiQei|t,    or   ta  accmint .  fo?:.  Jb^  :QpQ*^pi^ 

i»  iiqi^89^  op^  iwtifs  tp  ef4li  witiue^  fOffhiii^tliiiritlte 

iii»pr!e9^ipi^  if  of  ib^.i^ert  ff  f)^  f<nft9^^pa.:9^w^Im^• 

^on  i^ies  to  id^fy.ajaBMvi»^.  %  oqfijUjifd  tg^f-^Mi- 
^^oiy^l^w  Wft^  W^  )J4^iCas€»,iyiyppmffHwi  ff  f>?Sf!#.tt» 

no  eiideiice  of  »  subseqiicnl  aarriage  had  been  gjjmtp 
]^.  ^^JT^^Y*^.^  i&Mi>^j»  Wer€esierf  Loid  £lknbmmgA  C  J. 
and  .ii&o^^  J.  advert  to  this  distiactioa*     Tiiai  casi^ 

and  then  th«  csoe  of  JBex  ▼..  Cliviger  (fr)  ^jf./i^jpi^ng 
busbud  and  wife  «re  iiicoap^^|^.^t^.gii;^;ii9i^ai|fi# 

(a>  ^U.fS.  194.  (»)  8  T.  JT.  S«Sv 


»o,5\  n:  •  1  ^ 


against 


.rBni'W- 


« 


ATHWiCK. 


IN  •m^fM'^iO^'^  'W'^tA^  IV.  'd4&. 

•i^flridl  iiieb  btH^,  IsF  Itliied  'hf  Lord  ^<;  tO  U  quia  I'VsL 
«AaiJ^faiii^  iBitUfe  w*^  ^  tatne,'  tcoA  H  tii^hi  prddwte  ^1^ 
ti»|RdaJbk^'a%idi^ina-'dite«ii^,  kaAh6d  nieabs  bf  .j^O^ 

;'J»hidlfa»i)iM>lMblAiiitf>!^'of  b^o^'ttlpdr^  to  )& 

^ifeiAi'iiriity  nbt  legaUy  foikhikie'liiai,'!  f^  'ic'<f6&  ab. 
^^tMf^^it:Wixi!-^ea  fbr  the  ^^^'i>rtiik^Uii^ 

«fai<M#k%  Hi  WHitiifWiiri'itttidt'k.  ravage  ^fletbeiit» 
^AMEiiibd'^^iM  ttf  pfoik  tliaf  the  ^<x^  we^nok 
Uk^'bna  mrfemi  b^  'mky''-Miii»f^liiaite  td''-'^^» 

^  ihiV  idffipi^BetiQy  ^^  the  '6(:9ee&oU  kf  in^re^i 

-t^aia  n39<i  I"/ul  f»T;';hi' iii  iconji  a  Ins  xi  l-^  .>')c.  ii;i/»  on 
.1.0  Vwnvy^ivv-.;^  Lto.[  ,-«A."-v..i\  .'''•^■'•■•^'<J^,-'i^''V,^, 

The  qoeKion  arose  on  the  Mtdemcnt  of  anodMr 


(•)  4  T.  il.  678. 


womany 


IfflBBI      MRHdiio$icdiiBi4^f^<totibe  'jdieonaKvofifiboi^rjotftoQfcsmaD 


fffMHf^n      bfalidih'wksdioemiked^iiiiid^xlld  nfA'^nnq  thit)  He  ^tiabduifo 

iBiiMfage  eiritH>^dibn(pe)Bomi  HjIn^dbpstdAg/^^'ittaiff) 

rBBgfei^lMljdidlaQ&<i»iiti^icli  faojritUqigi  dsit  iMiKlMi 

r?^fl]ilQftkeillihr  &flir(iBit>  wfecidaeaotiffifeaafolpviM^i 

t^ljfifirshe  l9hdiiieeBlcalIkcl]taiobstrsdiqt>tvbat»jha  fanH 

d^dbdeiodiib  ijne^tidn'^lproBQdtiiilbLt^^iatnciMip'jfardklhfts 
dpaMted  i^ liethmi^te  cb^tpstdtegr  iffim  inatms^mdi  i«M 
pfnd  opoantibe  xtianh^Hin^ioliidieieiQdeBB^  ^sth^fubn 

called.    In  the  present  case,  however,  the  withossoiKil) 
h^k^gdUni&HiXtar  vrf&tdul»l3d»iiihKlDUidpdbdrfler 
t<faliwy[y.n0tfbEibgf«DBdbsi9tefat9iptfi  cflbeifM^Acnvd^icO 
h0liiaddde|UBad)  ficv  iBcteripgtenqg^iigfjtlcannijbonekyl 
bttdledlfiaiiiilio  M  erij^iip^iiothB  fndwtfkj)  o&i^eionn 

ai(thprit^  ofittateoi8fia¥q;^nifaaek)sl]aI}aB  bj^thfe  dbonibna 
ohil^^tmmiB  slVaoSai^  wiiarbeoinhalSiautsibftytU  SamO^o 

n%|  ^;ii|^inBdifcteBtti\deridy,liMrfaiifcb(k  i>bat  flheteatdi^ 

c^dU^jrioblM  laid  iriJBifyii4>»rngiii|t(MHBidTbcspi^^ 

b^igsrioSUkiimiOk)  Sdk):>ifascliM»qp¥V8edid|^ari  i^ 

i^ttwiria jl*i^€laidilima«f feiiB  pcilDlwlmd  ibil  givqueifidbnwl 

agtfQAtiiliOlhfli:^  ir]oaife>€lf(tliaft^  ifihqqiHiibaiNkMiMn«i 

jBiDB  zoifn  loini  z'ji  laibyvjoJln  <{[  ziilT      .smna  jfid) 

srii  ni(5i^d&*^  er.d  s'^iw  d»  S<»i  tAcfflffcrf  adj  isdjian 

noicnsb  ccraed, 


n 


IN  T^:Wmi'tfii£^ii»^i^lllJiMMIk  IV. 
Qfirnedi  fboug^HhtrlevUeBcele  BifaterUiLaf|^aniBtu|ofibHr/f      189EI 

al|llioferil{^  ef  dut  pmage}  AtUifa8iHi^faB)>tfaatcdicibadihiliki 

QUti j  r^tjcl  -^1  Aet^form\o^ .^ mcbecBng^ ^vlivthsr zAtf 
Ifanbafld  nafa  impUeated  itliStxlrlan>tv><tbkujth€I<«^^/]k1«lI 
ii^o^npetti^twiliiss&^iii^^  ^sf^r  faet  wUfcbnUifipbssibiy? 
Hmi  a  'tdiidencg^jiD:  iQnmiaatdj'hfar;  hnsbabd^  ede^vihitkji 
c»nffnlled\wHhc4allhe«.ilGl8^  iiwy^ip^dn]^; 
lode  viKcib  )Oan]{ilicatedjchaMi'  oIlieYidenoBiifigakiii^tdipiipo 
8«tL'aidegkM»D/nstI  ih|Qk(«a9«H|ldigaibej)M  idiihoiahirih 
aodb  diere  kifliotf^iiky  iMlbiiidjtjiolB  (sit^teitii  Mff  haUws^h 
iaigfd^ivhat  iM.bia^i  >laid(t4^tif  ifasrit  sddiaocfo  faii^q 

GInnJ;vrr.«p|)dir8iiOo  iiiarGrhflea(<b(wic|Bdi«iiJ^ninBfp^^ 
l^pdciiitBkinE0fjpdli(^^m2ii»<fhBl:)aI  vift  (faoHMpbeliaiHt^fl 
msK.  te(||tire  teiBtnokMigr  inijany>riili^iee  ce  oftuiinalb^lMd 
fauilnndt    TJus#lll'>imdoiibtUly^e^^t^u«via2,tl^ 
aridinod>  ofairgcl  aiici>:[irai8ediiigt/agakisti^ii&i>  ^tiOBiiiyp 
ofEme^,  \bttevdQ\aiUittoi^  kaa£\ih«  i^n&c^^  ai#iliieftflt<Jc> 
prdie  liisliaBofcsiwtt)Afi'ilft  dkax^jbTbe^9^i)it^^tee&\ 
not  9^Are0tYcbarg«2jar.f]nlce8Biiq|pagiUiiBt20lMrthi^^ 
Ilrii  HmfV  ^dnli  iCisdieiteitiiinbDjdgiBen  Jb}r>ib)(iiK)^a^f[^^ 
sitoad  i>ai  tsd»i  ^Ari'Jhw^lpw^^,(6bot^1ita»)Alfa»g^^^^  tfn 

iH^  iiD^jbUjeaar)qi«&ad]iedi<4sttitt  ot^tK  •cdai&^wdbioil^'i 
f«0Ddi9d^poi|;  hdr  hastiakcmjr;  mnllieBEflUteffiberteahttA^^ 

that  crime.      This  is  altogether  res  inter  alios  acta; 

neither  the  hdiAtohA  Abf  tKb  wife  has  seMy  ^^eUn  the 

»':>n!9  decision 


'»  II.   '*    ( 

fio     •  >  'Ml 


«M*  /.-  CASBSM'TAl})in!KiTEKM.<i  va 

,^^;^     orPa»cm5iiq«nddi.«tfa..J]h^idky>tf,tl^.{|,<M^ 
liyiOiy       ]ibnia|f»  shindd  be  tttaUiBhedy  if  it  was  in  fact  illegal. 
ilM«i^  Secondly,  We  are  also  of  opinion  that  tbe  certificate 

of  tbe  ordination  of  Mr.  Wood^  bj  whom  tbe  firat  mai^ 
riage  was  celebrated  in  Ireland^  was  properly  received 
in  evidence.  This  certificate  came  from  tbe  proper 
custody.  It wiia.fxr6dBiktibfth&  widow i»f/^^^  and 
was  ibnnd  among  his  papers  at  bis  death.  It  was  dated 
I  in, 1 799,  mare. than  thirliy  y#ars  before . tjba^^ 

prodwfion  ii^'evidenoei  and  if, it  hadbcien  S)| 

]^  there  could  bave  been  no  question  as  to  jts  adviflBfibr; 

U^p.buty  in  fii^tt  itwa9  aba  s^ed:  ajfd  ^tiraii.fcpii- 

">'*  ><  t«nde4  that  this  must  bp  oynsidei^d  as.^e  seal  oC  a 

p.- .a> yj.ir  no  c(^iirt,or  oC  a  corporatipni  and  tt^VfeicwQ  off  witUi).t^r 

1.)  MO. .. .   /i.  rule  a^  to, thirty  years,  but  requijring  tptb^proyH^  ^I^ 

oi  /I  M..      /  i^MOt  9«089sairy  to depide  wb^lbec  spq)^  a^sai^be  lf4tbiff 

- , ?.ri  ' M  /.'  *^  «d«l  i>  0>^y  b«  <»»*ed  tbat'it  is  not  w^n  th^  pWtt 

bn,.r.!:i,i.!.;.;  «pl«^f  ^^  »«W,  beBause,  althougtft  t^e  i??pif^sBea .U^ 

n.^V' ,Vu!  P^^**^'»^^3  orp^Rpas  aoqw^pt^  rritlrra.Bri^^i^^S^ 

,»^.xv.    V  V..V  qia^.be  5ppp09|9d  ta  b«^  dead»or.  i^  i^W^^l^.^n^W* 

r  .ii  i  "n  .^'i^  {  ac9o^ltd  for  aA^r  socb  a  l0p«|9  of  t)fiif,  y^tj^i^  flf'^IP^ 

""'  '^il.V/o^'V.ri  cMurt»)aa^  <:orpora|ionf,  bfii^  of^arpeiiFiWH^ 
"^'t' ;,:;.:  :•  may  be  proved  by  persons  at  any  disUtice  of  time  fn» 

r.i:'J;;/i;:;r«K^:*te^'af  the  instmment  to  whieh.thfty;;*i5;ifc^ 

lo  J.MO..  or,  b.  .1 .1^^.  ^j^jj.  }^  „,,^  1»ecess«iry  to  decSdctbilrqtierttoiV  Iwm 
.hn  'r-;rin..'ninciaujie-d<  certificate*  of  urdinatian-  ili'-irot>  tbr-act  oC^aMi 
jnuoj^L  no  «^J- >Jcoiirtraildxaithougkfi»lMbbisbapk'a'i«o]p«valM>» 

for  many  purposes,  such  as  tbose,i:elatiog't(>.)Ja^;Jt<Qifipq{) 


ia  in  -p  iJ  .lij  -F  iaw«^  pf  bjs.'soer  yet  suftk  a  orrtiificate  bos  .Wo  y^t^ 
b..,  »i^ ^"dttrtfl «^ th^ ^al  df  ttcr irttttirtil  pAfsttBi  and HWP^  Mw 
.•i»ti;(I;-  The 


J>Tiif  wkxkof  this  Is,  thai)  tbe.iiadbia^  of  tbe  sesubos       1(82^ 
#fls>iighl»:anid  tbe  r«le  must  be  dbduuf^ 


•>«  ^    i 


til     ..  Onler  ei  scssioin  oomnne^       ^odm* 

.jU'^i\'> i i'j\,  ii'!   i.>.<  I '  .  imts qC 

*ii*l.«    J'     «1  .     •.  '    '     f  '  •  »  »        '  *' 

L')'.i ,   ,1   V   ...  ■;....•   \     ■. 

«  * 

^Ms^e was  tarred' Id  an  ^bitMor^irilo  byW  ApoUcyofin- 

JL'  •unui06  WIS 

<<    ili^klrd^titated  the  rcHcmb^  factts'  for  tb^  dJ^biiM;  'd€  effected  at  and 

^^%^  ^iloHir'  is  'n  fl^itfaa  jxftithiiit-midlng^itt  ZrtiJ  SKte.*"" 
Awl;  aritf'is^  tb^'ageiMi^ijf  Boh f»cA^  rf^'2L«ite^to^  Slrr^",Md 

JlKywf^ift'  JZi^fliii, -^Ihi)  ^ 'the'  tltae  ^rf' the  tf anrtdteaaf  onthereti™ 

r  °   r  .  thereof,  in  any 

^bt  oP^fililr'^h^  ttUHe  tfrt>s^%^^i]£»ei:chdfits)  i^sidib^  descripUonof 

merchandise* 

diV'stnd  ^b)iM5ti'  tiP'd)%  dttft^  of  Btti^nlOi  Jjjr^l  'ki^  SM»  with  Hbertj  to 
2RiAftW;  "1%^  '^hiHtiffura^  ati^lfo^ifced '  b^  them  W  ^u^'^ 


^i<Iofife  Hini^e  ih  ithfe  city  ^  'i^n^fewj-a ^Itejl  X^^^ 
irSiiyuteiii^'fW  thi  ^BlitoOA  (brto)  at  ah**Dm^th*  ri^iii*  ^^  ^3^«; 

>^_     r  1  ♦  J  ^  Canton  and 

FUttkHb  wriMi^AviAA^  Ihd  Ve^^i^  i^y  ^d  tr^  «li«r^  back,  and  they 

.  .  ,.  ,  ,  were  to  pay  for 

abd^Ai^k'tcy^'^hlf^t^dvt  0^  jadi^,  ftilde^  ^  tdtfdetf 'O^^J  tbeTo>ag« 

«.    ,.         •»    ,  '  10,000 dollaw 

niMl  ^1,1  J    lo  -j;"!' J-  :;  •.'.«.  ;..    ^\'-iy  ;  y  .  ...r.    jn  ■.,'     /  jj«  i  jq  manner 

diarges  andother  incidental  expenses,  tbe  latter  not  exceeding  SOCXxdouare,  and  tbe  balance 

•Wilii^<*»Mf^riM  v^*ftl>.t<^tvfii  tp,ajmpif4}mK  ^^%^^^^  *>*^  °«>  notice  of 
the  terms  of  the  charter-party.    Tbe  assarea  shipped  on  board  this  vessel  at  Buenos  Ayres  a 

^gaatfty^ofitecftaJiooMigniii  t^imiMg^t^  09»ifim:^l^$  m) ^^Jikv/t^*^^ ^^^>  *^- 

vanced  to.the  captain  a  sum  of  money,  being  the  amount  of  tbe  port  charges,  and  a  further 
llMi^aMMM^<Mpte«9te$)«]ii^^^  on  account 

of  his  principals,  for  the  homeward  voyage.  No  valuation  was  ever  ma^e  in  pursuance  of 
fltf IfeWj -fiftiWday tbe<|ldlitfy;' ' ■  ■  >   •*   i^-i'"  .-  • ''  41:1^  '  TiH  'i'^ 

Thery^ssel  on  l\er  return  voyage  was  Jost :  r    >  i 

^iSM;  thU^tUeyuiir^cl'^ete^tvntlMi'td  Heorii^^h&lfwo  ^mi^pm  by  their  agent  at 
0|f|^  fofrpot^  ^''fP  ^^^  ^^^^  incidental  emenses.  i^  part  of  the  jalue  of  the  mer- 
c^ncuse  shipped  at  Canldn,  an&  insured  "by  tne  "policy;  'fnasVmicb  as  the  money  agreed  to  be 

gfT^  4¥ire}9r^  W;P'9R9^l7  ft^'«^f  i^  *»«i  ^9  <mtiw)t,  ro|a49tt  U»  tf<5  g^  shipped. 

Q^«re,  Whether,  upon  an  open  policy,  a  payment  made  on  fiie  shipment  of  goodt^  caDy 
in  tiie  event  of  Loss,  be  added  to  their  price,  ao  as  to  form  pi^tfQf^^i^iYfkyie. 

siil  charge 


iMO  .n  ICai'SKBY*  TfUNfTY^TfiRMT 


jiWn9{ii 
t 


.1881.  ^tdnufe eiA Ithe  Yiirjfr  FAMe^'v<^ ipadiki  tu6i^mpfkd^M 
l£»mio»  m^i^ M^w"  IViMi  "and  diiHb^  saMd  di^'Kife 
MfafiWiiybNmif  <dsL'intftrest  itiigUtiappelUr)! jif  ^y^dl^ 
ditrililiaa  ?ofvt toerdbahSizf^  ipiiii<  >  iiheriy  •  'tor dedUtef^waail 
df^^I^/thcittf  on  I .  -Tittlddeiidant  Ibpbs.  bne  <)f  4be  Hlxkb- 

lb  JN^^t»iipMed'tii4(  tbcf'iieascl!  sbouldoiot.  oal-iytiuif 
jW|KI^<imim0fnb  0i^kttflr%i«iAitilliBCt>K«belai»rVa9iagcw( 
<witho6tydhftiq9(VDbatidn<a£>tKte)  iiodllidJattfr 

Jifftoed  ttH/pay^-^S^  tbe  tojUga^  IQ^OOQi  doUar^  ih  Mamkil: 
li^llfwiog ; ^ iHzfiin nOaaax  att /the i-.8ainE  thiit ^migln  be 
AcMftr^ofoo  $k6'ipi[]ipaMht'l«fl!pM  dMnrgesdand/edicr 
incidental  expenses,  (tbs.'iBl&r  hofexis^big  20Q(l^ol» 
liii^)i^aail^tfaaT(lDiaknciBljat;tiiift^'iI^  iVtaiers 

])prih^cl^^c^fr5jf3(^/ti>*  ^d.(f^iPt09a,^lllmtto«ii^  t^ 

18  i^b«f^^>g»9fi *  <5if<*WrrA^  pf.Whgiitt« 

T8^t^^9iittp4mA  (^(jb^nM^ia-^P^t^iUl^toiatfJEMM^lt 
./i^^5.     The  ship  sailed  for  and  arrived  at  CffMo^^amk 

yWffllpl^i¥fMf!  WfeM^filrf Kh A^  #g^^  >whp  pojd!  -SBr/- 

for  other  incidental  and  necessary  expenses.     The.agiebt) 

^IflSbifbiRS^  QMjbt^i^ith«oWfii>3ffisafclLlM{r  -sbbaliKor 

^^ii^£  iiii4s%^A9Ai£l'iiteAJkgbaiimkdii^ 

-vodp  signed 


IN  Timilipsir  FwtfMP  WKiMAM  IV.  (fisa 

4iL4^iftA3iid(iUar^|andI;^0i  ctet&JniTh^'i&afinndra^iailed 
^iibtB  ofltekHanband  }(»idi&Ui«iidBur«e>dStkiMl^^«ffag^ 

ta^b^fimperoiL^iKBi^  tbis^HEaptUrdfiiili(i%iill|«)^elMktlr 

Amriil  die  Jjeiicd)  dtiiD^I6ir»;^odi?aIt^^;/xif^  BmI^s- 
flllonl3camvdliifatiQnin«n»fbvte  mBA&)upbnxche<go)voyll«3r 
asAftiateBsbf  gTrdn  bdM{lD(9fJtfaeiplH|nlil$  ODtof^iAoffPA 

^'lA^refifaoaz^mBi^e^tnbafiitlwailtiiict^^ 

without  prejudice  to  the  plaintifi^^ <fiiH)i«k>^¥iptl^«  ^ 
eiA4)r  il»  ^^«tti  ^I^U  £J»o^iti^  ^;)M^^I6r  ^^'^ft^t^  at 
@MA;J<hr3^a^M«Alt,i»6  intiit^^t^ytth^^a^d^  ibWi 

afidanba^gk  ^pWiJdl^Jtbe'ftdaa^^Mpi^diflBWiCi^fil 

ftftm^dir/n(d«ti«rfa^ii^%pji^ka«<4iAl  6@^qafti«!pb&l^W 

iKi^'CdpMfD  i«  l>i»vlnc  bur.  lul  h-jlifia  qlH^  sdT     .iy\\jK 

infiUdbiMi)^ilotfaei^%ij'6e«iUIWiisM6l^  1$  ^^fj^ 

io^dHat  ^iMldMnfciili4io»iknyi^tKl9  c^afl'^d^ 
iwh»rbJn4«dK^t&e^.Cb^tedg«a^tll!^  &afkfi^i^ 
\vinv.'u  above 


6ii  CASES  iH  TRINITY  T£RM 


I 


JSftlt ..     fibow  stated,  iiottl  after  the  cloture  had,  token  place 
and  they  were  called  upon  to  pay  the  loss. 

The  arbitrator  awarded  that,  if  the  Court  should  be 
of  opiBioQ  that  by  law  the  plaintiff  was  entitled  to  rp» 
cover  in  respect  of  the  3154  dollars  and  60  cents^  and 
the  2Q00  dollars  paid  at  Cankm  to  the  captain,  then  the 
plfuntiff  w^s  entixled  to  claim  from  the  underwriters  to 
th^  policy  the  fi^Il  amount  of  their  respective  suhsa^ 
tionsy  and  to  recover  from  the  defendant  in  this  actioo, 
87/.  I9s.  dd.:  but  if  the  Court  should  not  b^  of  that 
opinion,  then  the  sum  already  paid  by  the  defendant 
was  tlie  fell  amount,  of  his  liability,  and  the  piaindfT 
was  not  entitled  to  recover.  And  upon  the  whole  matter 
he  awarded  that  the  pbintiff  was  not  entided  to  reoover, 
and  that  the  defendant  should  have  judgment. 

A  rule  nisi  having  been  obl,ained  fer.aetting  aside  the 
award,  and  entering  judgment  for  the  plaintiff  for  the 
sum  of  87/.  I9sm  9d.^  the  Court  directed  a  special  case 
1)0  be  stated.  The  case  was  argued  on  a  fetrmer  day  in 
this  term  by 

Sir  Ja^$  Scarlett  for  die  plaintiK  Tlie  assured  aie 
entitli^  to  recover  the  two  sums  paid  for  port  charges 
and  other  incidental  expenses  at  Canton^  as  part  of  the 
value  of  the  goods  there  shipped  and  insured  by  thi» 
policy.  It  will  be  said  that  those  sums  cannot  be  rece- 
vered ;.  because  it  is  a  rple  that  in  an  open  poli^  on 
goods,  fsx  case  of  a  loss,  the  party  can  recover  only  the 
inyoice  price,  and  all  duties  and  expenses  incurred  till 
they  are  put  on  board,  together  with  the  premium  of 
insurance.  But  the  principle  and  foundation  of  all  in- 
surance  is  indemnity.  The  object  of  the  contract  is  to 
divide  among  many  the  loss  which  would  otherwise  &U 

upon 


IN  THE,E4&T  Yjp4^,  or,WILLIAM  IV.  <59 


rssh 


Upon  one.  ,  The  party  insured  oudit,  therefore,  to  have 

^'..d']    r^;{i!  Tnl.  .-r  ;..,-'  '.J'    '^  ^1  "-.^    'r-Vl^  '>v/.^lr 
a  complete  indemnvty,  tnbuffh  no  profit,     valued  poliaes 

are.  $i^ict^ned  n^erely,  td  prevent  litigation  as  to  what 

is  the  real  .indemnity.     Prom  the  principle  that  a  full      .^i^n^^]^ 

indemnity,  and  nothing  jnpre,  is  to  be  given,  results  the 

rul^i  invariably  adopted  in  case  of  an  open  policy^  to . 

estimate,  a  to|al  loss,  not  by  any  supposed  price  which 

the  goo^s  might  have  beep  deemed  worth  at  the  time  of  ' 

the' loss,  or,  for  whjch  they  migl^t  have  been  sold  had* 

they  reached  the  market  for  which  they  were  destined, 

bat  according  to  the  prime  cost,  vizi  the  invoice  price 

and  all  expenses' incurred  till  they  are  put' on  board.* 

The  pretpiiun  of  insurance  is  alfowed  to  be  charged 

against  unde^'writers  m  such  a  ca^e,  on  the  ground  that 

a  party  being  abou^  to  send  goo^s  on  a  mercantile  ad- 

venture  is  entitled  x6  ^secure  himself  a  full  indemnity 

against  ai^y  Iqss  that  may  happen ;  and  that  he  would 

.  -t   •   :         •      .      . '    .-  .   t_  \ '  I't  ■'"  >  L'»'     L  ■  ''♦' 

not  do,^  unless  to  the  other  charges  he  were  aUowed  to 

add  the  costs  of  insurance,  which  are  the  costs  of  pro-. 

curing  that  indemnity.     Now,  here  the  plaintiiF  will  lio^  , 

be  fully  indemnified  for  the  loss  of  the  merchanoize  which 

was  shipped  at  CorUonm  unless  he  r^overs  from  the  un-' 

derwriters,  besides  the  prime  cost  and  shipping  charges, " 

the  .port  charges  and  other  Incidental  expenses  paid  at 

Cannon,     it  must  be  assumed  that  tqe  assured  could  not 

nave  hifeq  this  ship  without  engaging  to  pay  certain  sums 

..^.  r    v'S    1  •":•:•>/  '•'•'"  :»''  '•\?''^    n:S%*>^i,  ''V'.^l       'V  »"<>Q 

at  Canton  s  and  those  sums,  if  the  ship  had  been  Ibst. 

on  the  voyage  from  Canton  to  Buenos  Aj/res^  could  not 

baye  been  recovered  back  from  the  ship-owner.     Th^n, 

to  give  the  assured  a  fpll  indemnity^  they  must  be  allowed 

to  insure  those  sums.  .rM>rd  TWi/rr^^^  C.  J.  They  might 

nave  insured  them,  as  money  paid  for  shipment  of  goods 

to,  be  transported   to  JSuenos  Ayresi   but  they  have: 

.VOL.  II.  U  u  *  merely 

noqf» 


6S«  CASES  IN  TRINITY  TERM  i  ^^ 

IdSh      merely  effected  a  polky  om  fuerdimdice.]    TboM^  Mmi^ 
"  constitute  part  of  the  value  of  the  good«  stApfied  ^ 

\itstanA  Canitm.  It  is  not  unusual,  on  shipmeBts  of  gOMsi -m 
London,  that  part  of  the  freight  should  be  paid  here  iHr 
adtrance,  and  irhen  it  is  so  paid,  it  is  ecHisidei^ed'ikl  prac^ 
tice  as  part  of  the  value  of  the  goods.  In  Steveni  &ti 
Aoetage,  p.  55.,  it  is  said,  that  *^when  the  average  i^ 
adjusted  at  the  port  of  loading,  and  the  freight  has  beetle 
paid  there,  the  pracdce  is  to  add  it  to  Che  vatae  of 
the  cargo,  in  the  same  manner  as  any  other 'chat^ge* 
incurred  on  the  goods  before  putUng  them  on*  hcnoA 
the  ship :  ibr  the  merchant  has  then  an  interest  in  the' 
freight^  by  its  being  converted  into  a  charge  en  hi^ 
goods.'*  The  value  of  the  goods  is  the  amount  of  lA 
the  costs  of  producing  them,  vrhether  those  C0Bt»  be 
calculated  in  labour  or  money.  If  an  insmianee^iirere' 
eflSscted  on  so  many  tons  of  oil  (obtain^  by  labour  ^lyy 
in  the  whid^  flshei^y,  in  case  of  loss  the  vdUe'^Al^ 'be 
aaeasured  by  the  value  of  that  quantity  of  Mb^til*  v^liicb' 
on  an  average  is  reqaisite  to  obtain  such  a  qtiaJMy  eC 
dL    So»  if  the  insurance  be  on  goods  parcha^M,' '  th^' 

i 

value  must  be  ascertained  by  addinjf  to^the  pimle'cost 
Ae  shipping  diarges,  premiums  of  insurance,  aij^-sticlr 
freight  as  was  necessarily  payable  in  order  fa  give  the 
assured  an  opportunity  of  shipping  the  good^^on'tbe 
voyage  insured ;  for  iG  without  first  paying  that 'freight^ - 
be  could  not  ship  the  goods,  the  freight  then  becomea 
part  of  their  value.  ^ 

Mmde  contriL  By  the  contract  of  a£&etghtnientf  ^ttt 
diorter^s  were  to  pay  for  the  use  of  the  ship  4  gi^ien 
sum  of  money;  of  which  one  portion  was  to  be  payable 
on  the  coutiogenc^  or  the  vessel's  arriving' at  Canton, 

the 


IN  Tat  jjansr/Yi+KjtT  >«lfcMA5([  IV.  «|8 


tb«(i4bc}r> pmion  on  the  cpfitieg^<»cy. pf  bQr.^jvifi«i>fe       \^%\. 
Mpdp  fi^r.a  4»rindM9»d  th^  would  (be  liable,  t^ipajiJih^w^       Afm^ 


Tbop^jit&Qirt  of  Uk>s9  $pmBi  liadna  rielaUw  t(h^fi^^9pAh 
\xkJJlsb^^^J^obki{Q)  it  ^•a$,h«ldi.,that  tfe^j5|^d[^d.^ 
caleulfltUoD  fqr  asc^rtainiDg*  the, value  of. ^  (^en^^^^^U^ 
oik  gpod^,  either  iu  thfe  4?a?e  of  an  i  anrei^ga  q^  laji^oi^  J^$|^ 

> 

iKas  tbeinKdice.price4U;  tbi9  lpM.iQg>pQftuit)clj4dl,^{  |^^ 
laiuin;  ofuisuraQqe  and  commUskni^  Tbe(gei)^rj^\>prM?h 
0iple«tb9t  9n  i<isuranf§  is  acom^raatiof  ii^d^np^tg^i^j^ 
di^pu^dt  'biiMi  t^r(»  4re.<4s^fij.\«b^«  a„||e]i(i^t^f^ 
iiidewiiit;  oalkngt  be,  obKaifiedft  f^  wbi^e  gpod^  ip^J?^ 
9l$taip  damage  on  tbe  vo^ifges  but  af;riv^>Ati  the'  |}Iq€^ 
<^j de^^inatioQ  1  the  fR^ight.Mrill  ihea.(b9P^t|if  e^y^blat) 
imd /th^gl)). p^bap%)  the/VjtdiJ^ of< .tbi^  gopdi*  ^fg^i^^S^ 
aCt)k  <jlai»ftge,.iriay ;|iot  sqil^l  ^hefraigliMarffyjlithe  is^jyflj^ 
cftpilo)i,,^l9ro,,  iq,iadd>jioi;i  <o,  thfi^  d^i^feA  4fiW//t9ii}l« 
gopfl^  Wy<Sl|irt,of  tbfi  freight  vbi^'Abejf[fi^v|e(fiftp|j4i 

iarfennii^j,! . ,T^e  ^uw  .paid/.at,ttv^^  ^Br^flt  ,b»i  cpfln 

sJitefedr^^reMirpa  of  v^nc^m^mn.^  Mi^  W  ^kmfn&X^)r 

/?^4^ii  jn.  Jre§pRQt»  pf:  tb©  bwe4«i  bie^wppli/^riHeijfij^wi 

<^i|noiiTfiQ^yei?.tb<^rv^H^  flf  tbW  b^i\?St.<^i|,^floygXy^ 
g»?rffri..SuWWejSb^ffprijibpil«i^J?ftu^ht^b^^  ^ 

paid  for  at  Canton^  no  part  of  the  pric§ipftVIif9HjiQS<W^[ 
have  been  claimed  by  the  assured  as  part  of  the  value  of 
<^ gWd^  Ori ' WlPPS^/rt iMj Jje whis  jl9ymDsttiW«nd 
t^  ,it  b«A  bpeA  BCi^ssi^ry  4fl  rqjii^, JjijBuin^ld^l^eJl^fflft 

^i\o'o*a>  1c  jiiii7m>;  ?].'<:'//  onj^  to  v'Jir>:2aunoD  wi  no 
5j{j  U  u  2  home 


AtnwntXVxttK 
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ISSl.        home  the  cargo;  the  expense  of  those  repairs  would  not 

constitute  any  part  of  the  value  of  the  goods.     Where 

againu        freight  is  paid  in  London  on  a  vessel  chartered  there  on 

HaLOXMAND.  1  /*      .     1        . 

an  outward  voyage,  that  freight  is  not  m  practice  con- 
sidered part  of  the  value  of  the  goods. 

Cur,  adv.  vuU. 

I 

_  >    »     ■     1 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court  After  stating  the  facts  of  the  case,  his 
Lordship  proceeded  as  follows :  — 

In  the  argument  on  behalf  of  the  plaintiff,  reference 
was  made  to  the  principle  and  foundation  of  all  insurance, 
viz.  indemnity;  and  it  was  contended  that,,' to  efiect 
that  object,  and  bring  the  case  within  the  principle,  the 
payment  at  Canton  must  be  considered  as  part  of  the 
value  of  the  goods  shipped  at  that  place ;  and  it  was 
observed,  that  the  charges  of  shipping  and  th^  premium 

'••'•''4'' 

of  insurance  are,  even  in  open  policies,' considered  as 
part  of  the  value  of  the  goods ;  and  further,  that  the 
freight  also,  if  paid  in  advance,  was,  in  practice,  con- 
sidered  as  part  of  their  value  on  a  total  losjs.  This 
latter  assertion  was  denied  by  the  defendant's  counsel 
to  be  true ;  and  the  Court  has  no  means  of  knowing 
how  the  practice  may  really  be,  nor  i^  the  ascertainment 
of  the  practice  material  in  our  view  of  the  case. 

Although  indemnity  is  the  principle  of  insurance,  yet 
the  contract  of  insurance  is,  like  other  contracts,  subjea 
to  explanation  and  construction,  regulated  in  some 
countries  by  positive  law,  in  this  country  by  usage ;  and 
it  will  be  found  that  absolute  and  perfect  indemnity  is 
not  attained  in  all  circumstances  and  cases,  and  under 
every  possible  event.  One  instance,  and  a  familiar  one, 
was  mentioned  by  the  defendant's  counsel:  if  gpddssus- 

tam 
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taii^  di^mage  on  the  voyage,  but  arrive  at  the  place  of     .  183L 
destination,  the  freight  may  become  payable,  although 

WzNTxa 

'  by  reason  of  the  damage  the  value  of  the  goods  may  fall        againu 
short  of  the  amouqt  of  freight ;  but  the  latter  cannot  ' 
be  added  to  the  amount  of  the  damage,  and  the  assured 
has  not  a  perfect  indemnity  for  his  loss. 

There  can  be  no  doubt  that,  where  the  construction  of 
the  policy  is  regulated  by  the  positive  law  of  any  country, 
the  indemnity  of  the  assured  cannot  be  extended  beyond 
the  limits  allowed  by  the  law.     In  this  country,  if  we 

.  should  depart  from  usage  and  decisions,  and,  instead  of 
rei^oning  upon  them,  should  look  to  abstract  principles, 

;  we  should  resolve  things  into  their  first  elements.  Laws 
apd.usages  vary  in  different  countries  on  this  as  on  other 
subjects.     In  this  country  many  losses  are  considered  as 

.  losses  by  perils  of  the  sea,  and  recoverable  under  those 
woi;d8  in  the  policy,  which,  in  France  and  some  other 
countries,  are  not  recoverable  unless  the  underwriters 
insure  against  barratry  of  the  master;  and,  in  some 
countries,  negligence  and  want  of  skill  are  included 
under  the  term  barratry,  which  in  this  country  are  not 
so  incli^dj^d.  See  yalin  on  the  Ordontmnce  de  la  Ma- 
rinej  liv.  iii.  tit.  6.  Des  Assurances^  art.  28.  In  this 
country,  and  probably  in  some  others,  the  premium 
of  insurance  is  considered  as  part  of  the  value  of  the 
goods,  and  recoverable  as  such.  In  France,  the  in* 
surance  of  the  premium  is  allowed  by  a  particular  pro- 
vision  of  the  Ordontmnce,  ib.  art.  20. ;  but  this  must  be 
effected  by  some  special  clause  in  the  policy  by  which 
the  goods  are  insured,  or  the  insurance  may  be  by  a 
distinct  policy.  2  Valin,  p.  67.,  and  1  Emerigon,  c.  8. 
s.  12.  p.  246.  I  may  observe  here,  that  this  part  of  the 
twentieth'  article  of  the  Ordonnance,  and  also  the  twenty- 

U  u  3  eighth 


0? 


1831 »        eighlh'* article,'  are  retained  in  the  new  Cdie'  i^  Cow- 

jrvTHTTT        TnercefBrt.  3^2,  353. 

^ovtAiumfR  JNo  case  like  the  present  has  been  found  in  oUr  books; 

^'notning  of  the  litce  nature  was  quoted  frotn  foreign 

autliors;  anily  as  far  as  my  Icnowledge  of  them  extends, 

"notYim^  favourable   id  the  plaihtift*  can   be  found  in 


o  I 


therh. 

^  *  We  must  therefore  look  at  the  terms  of  ihe  policy, 
wTiicb  is' tlie  contract  in  question,  and  see  whether  tts 
terms,  construed  according  to  any  principle  recognise 

*Dy  usage  inttiis  country,  will  abthortze  the  plaintifFto 
charge  the  defendant  with  these  payments  at  Canton  as 
part  of  the  value  of  the  merchandize  snipped  ther^: 
there  is  tier  other'  mode  m  "which  the  defendant  can  be 
made  answerable  for  them  on  this  policy ;  though  We 
have  no  doubt  that  those  payments  niigtif  have  been 
made  the  subject  of  a  special  and  distinct  insurance. 

If  IS  found  that  the  underwriters  had  no  notice  of  uie 
terms  oFthe  charter-party/ and' therefore  Ihey'coiild  hot 

know  wneiliet'  the  parties  interested  wo'uTd*  enjgagei  as 

a«lj  ji,J  J"'-p'1  /'•  -.'»  fi  ;  •]»  '1      ••'.  .1.(1  ,,  .1  i"^        ■%  u 
they  have  aone,  to  treat  the  payments  to  be  made  at 

Canton  as  parf  of  whit  is  batted  (he  freight, 'so  that  ihe 

^loss  thereof  would  fall  upon  them  if  the  g6oas  were 

lost ;  or  i^hether  they  would  brily^  engage  to  adfv^antce 

mone]^  at  that  place,  So  as  to  be  entitled  to  reimoui^se- 

ment  from  the  owners  oi  the  ship  if  the  goods  were 

lost;'  or  wh^her  the  bwners  o^the  shij)  wouhl  b4*to 

i*d  villi    Jmi,;    .^'-M-.i/y  .'  j:-    ..J-     .n     -        ",i     ■,.•;      il    L.'(.^ 

nnil  the  means  of  making  those  payments  on  tneir  o^n 
account.  Ana  it  appears  to  us  to  be  unreasonaoie  to 
make  the  extent  or  the  Tesponsibility  of  the  unuer- 
writers  deperfa  on  the  terms  of  a  private  contract  made 
by  th^  parties  interested,  and  not  Upon  the  geheral 
usase  and  customs  of  trade.  ' 

The 
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>^e  sum  of  lo^poodollars  is  not  properly  to  be  called       199h 
freight,  but  is  the  price  of  the  hire  of  the  ship,  and 
wou)d  hare  been  payable  if  the  whole  48,000  jdollars       ogfi^ 
bad  been  le^ft  or  otherwise  dbposed  of  at  Canton^  and  the  ^ 

ship,  |iad  retur,ned  in  ballast,  or  with  passengers  instead 
of  (merchandize.  And  if  these  payments  to  the  amount 
of  5154  dollars  can  be  added  to  the  price  of  the  goods 
shipped  in  this  case,  it  will  be  difficult  to  say  that  they 
jnig^  iy)t  haye  been  added  to  the  price  of  a  much  less 
J  quantity,,  or  a  much  less  valuable  cargo. 
^  .In  truth,  the  sums  payable  to  the  owners  of  the  shipi 
or  for  the  use  of  the  ship,  have  under  this  charter* 
par^y  po  distinct  relation  to  the  goods. 

We^ar^^  therefore,  of  opinion  that  the  payments  in 
(^u^tion  cannot,  in  this  particular  case,  be  added  to  and 
coiisidetje^  as  part  of  the  price  of  the  goods. 

Our  opinion  on  this  case  will  hare  no  e£fect  on  the 
question,  whether  the  payment  on  the  shipment  of  goods 
cai^  be  addevd  to  their  price,  so  as  to  form  part  of  their 
value  in  a^  ofety  policy,  if  ever  that  question  should 
ari^e.  ,  Sqch  a  payment  is  not  properly  freight,  but  the 
pr^ce^of  the  privile^  of  putting  the  goods  on  boaid 
thi^  sl^i|>]|  in  order  to  have  the  opportunity  of  their  being 
cpnyeyedv  to  the  place  of  her  destination;  it  relates 
specially  and  distinctly  to  the  goods :  and  where  it  is 
copstfintly  ma^de^  according  to  the  usage  of  .trade,  from 
,an4  \Q  any  pi^rticula^  country,  the  usage  may  be  sup- 
posed ^o  be  known  to  the  underwriters,  and  may  be 
(but  we  do  not  say  that  it  wilt  be,  or  ought  to  be,)  consi- 
dered B3,  a  part  of  the  shipping  charges,  or  at  least  as 
;SO  closely  analogous  thereto  as  to  be  governed  by  the 
rule  tha^.is  applicable  to  $hose  chargeS|  in  thje  co^ 
struction  of  the  policy. 
,,,  Uu  4  TTw 
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Jl^^X*  :    The  consequence  of  our  opinion  is,  that  the  rak  fiir 

fietUng  aside  the  award  and  entering  a  verdict  fiir  the 

,fVf^VH<  plaintiff  roust  be  dischai^ed. 


Monday,  George  Clarke  ogainst  Thomas  Percival. 

ui.bsTing        ^pHIS  was  an  action  on  th^  followitig  fnstmnient,  d6- 
daughter  on  clared  on  as  a  promissory  note :  — 

bar  marriage 

theitodLofa    •  u  tVarrington,  4th  oi  March  1824. 

public-bouMp      ^  °  •  , 

amounting         '<<  id£^1200  0  0. 

inTaluato  ^^       i  t  -%.»      A' 

isciOL,  the  and  **  On  demand  we  promise   to  pay  to   Mr.  George 

ftigncd  the  fol.  Clarke^  or  his  order,  twelve  hundred  pounds  for  value 

mentf  ""on  received  in  stock  of  ale,  brewing  vessels,  &c.  j  this  being 

prombe'to  pay  '^tended  to  Stand  against  me,  the  undersigned  Mary 

^/'  ?L^  Percivalf  as  a  set-off  For  that  sum  left  me  in  my  father's 

order  120CV.  -^ 

for  value  r&-      v^fll  above  my  sister  Ann's  share. 

oeived  in  atock» 

&c  tbu  being  <<  ThoMAS  PeRCIVAL. 

intended  to  ^  .      * 

■tand  againtt      *^  Witness,  William  Hall.  Mary  Percival.'' 

me*  M.  (the 

^SfftoiSu    Pl«»*  ^e  general  issue,    At  the  triai  before  A^^J^ 
.urn  left  me  in     ^  j|j   ijmeflster  Summer  assixes  1630^  -fifaa,  the-  aub- 

my  father  t  will   ,     .  .   -^  »  . 

above  mysUter  scribing  Witness  to  the  instrument)  being -called  to.prov^ 

Ann*  share  i        '  "  ^  .         •      ■*  •^  i 

Held,  that    ^he. exception  of  it^  on  I^is  cross^x^JKiation  ^t^ted.Uiat  . 

tbii  was  not  a     '  '  ' 

promissory       . the  plaintiff  had  twp  daughter^;  Ann  ^d.  Maxgi . md 

b^re  th.Q  marri^g^^pf  t^e.  la^Ur  lyjt^.  the:  defeq^a^ 

bad  already  given,  to  Atm  l2Q0l^  ,and  ih^  (hiiri^ne 

left  Ma7y  by  ,his  will  a  sum  exceeding  by  IfOQ/.  ihat 

left, to  ^mi.,  On  the  marriage  of  Mart/  with  tbeitde* 

.  fendant,  the  plaintiff,  gave  up  to  them  the  stock  of  (a 

.  public-house  and  brewipg  utensiW,  .^mounting  in  yaliM 

tQ  1200/.^  as  a  marriage  portion ;  apd  ^\^  ^JP^^mg^ 

«♦ . .  ...  .i    »t  -fjjliPft 
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*he  stated  to  the  defendant  and  his  wife  the  fact  of  his        l^^l 

fatnriog  left  her  1200/.  more  than  he  had  to  his  daughter      ^ctik' 

Ann  i  and  proposed  that,  instead  of  his  altering  his  will,      p^!'^^}} 

the  defendant  and  his  wife  should  sign  a  note  containing 

an  acknowledgment  that  that  sum  had  been  received 

by  them.     To  this  they  assented,  and  the  instrument 

in  question  was  accordingly  given.    It  ,wiis  contended  .x  ^  ..^r. 

that  this  was  not  a  promissory  note  within  the  statute 

3  &  4r  Ann*  c.  d. ;  the  object  of  it  being  not  to  glv^  die 

plaintiff  any  right  of  action,  but  that  his  'exeentors,  in 

the  event  of  the  defendant  and  his  wife  claiming  1200/. 

under  the  will,  might  use  the  note  as  an  admission, 


■■    J.I  ilhf        >      •'' 

t    t(»   A  .'iV    I  iJ 

on  her  part,  that  the  property  mentioned  in  if  was  j,.,,  ''!/.',/.' 

i;i.    'I.   M     ,    -.,1 
iiO  '•      'Ji   III 


given  to  her  in  lieu  of  the  sum  claimed :  and  in  tbt^t 
case»  it  was  urged,  the  instrument  operated  merely  ^ 
an  agreement.     The  learned  Judge  directed  th^  jury  \p      ''"  •'""  •"' 
find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to      m  i  h.  \  •>) 
'  tlie  defendant  to  move  to  enter  a  nonsuit.    A  rule  nisi      .>  ^hIj  '  .i^n 
having  l^n  obtained  for  that  purpose,  .    '  .''!u^!\\uu\i> 

F.  Pillock  and  Wishtman  now  shewed  cause.     It  must      '^'^^    ^[  *'"" 
be  conceded  that,  in  order  to  make  an  instrument  operate    ''  '*'  *''^ ''  *  ''" 

^  J  .        _         ril    mH   \\'i\   itii   ' 

■Bi^fk  prdmissoi^y  note  within  the  iltatufe  of  Anne^  it  must  ii"'  * '  i'"'  '^ 
purport  that  the  money  ^hall  be  payable  absolutely  and  *'  jiit  ^ . .  w 
flt'All  efv^nts,  and  not  out  df  d  particular  fiind,  iJT  that    jiioi^i'  -uu 
Rind  be  uncertain/   Here  the  moheyis'teade  pa^^able        ^^'^  "oioll 
dtk  dethatid,  an<^  not  ^otit  of  any  particulai^*fun<i.,*'TKe 
lOt^lltteii  of  ihk  defei^dant  an^  his  wtfe  wa^  to  make  it 
Apt^eat-  that  the}'  would  not  take  ihe  1200L  bequeathed 
to  her  in  the  will.    \_LiUledale  J.     An  instrument  in 
fAkt  form  of  a  ilbte,  but  with  a'  memorandum  written 
npon  it  stating  that  It  is  taken  for  securfng '  tne  pay- 
ment of  all  such  balances  as  shall  be  due  from  one  of  tHe 
makers  to  the  payee,  to  the  extent  of  the  sum  mentioned 

therein. 


Buci^Al. 
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.  laal  •       diiereio^  iMds  v»  Laneashv^{a\  pr  tbi|t  if  any  dispqte9hall 
""""^       arise  respectinir  the  subject  which  is  the  consideration  £>r 
yamu       it»  it  shall  be  void.  Hartley  v.  WHkinson  (&])  is  not&  p9;o- 
jpiiasory  note  within  the  statute^    The  instrument  ia 
this  ease  ia  of  a  similar  descriptiom    Lord  Tenieritn 
C.  J«  -  The  inteotion  wasy  if  iSurs  Percivol  claimed 
1200/.  under  her  father's  wiU^  .tb^  no|be  was,  tq  be  used 
bytb^  executors  as  a  set-off  against  that  claim.]    It  was 
possible  that  the  state  of  things  contemplated  by  the 
parties  to  the  note  did  not  exist    If  it  did  not^  the 
1200/.  would  be  payable  at  all  events.    Clarke,  whose 
T/wHh  laliefQrmlic^  was  alive,  aQd>w;i(s  ih^  vejiy  par^y  to 
.  ^vfaiin^i.  Xh^.  I  J)$te  .  v<|a .  mac|e .  payi^We.    iffarjc^  J^  j  \  The 
note  must  speak  for  itself;  and.it.iSfiiG^  pyj^rredt.  ^P  ^ 
count  on  the .  note,  that  the  plaintiff  was  the  father  of 
Wb^  i'hTirtrf.]  /.  :  -  ,  i '  j " 


^(n"«    >(•.,'"     n 


'ean  collect  upon  the  ib^e  of  the  dedanttioti  i^  that  the 
..  .    'hbt6  ^as  intended  tb  b^  li  set-<iff  s^iAst  80tti«^^ai«    It 
'fs,  undouiMMy,  Yi6t  a  fiote  p&fyabt^  dt  aU  eviants* 


stipport  a  count  for  goods  sold,  or  on^an  aeconnt  stated. 


'♦ff'.    \  \     I"  -■  i: 

»  1 1  ''^  Lord  TjewtEiiiOEW  0.  id    That  being  bO,  'all  that  we 

fc-f.l     »   !•     ..(  t» 

M!'     'n   '' 
'?l     J*.  »  »     .;>!.■» 

r.. . ,.  nnim  ,«         LiTTLEDALE  J.     The  notc  would  not  be  evidence  to 

f^   ■!.      W    Ml        )J      '.Mill'      i..,t.      /V    "     I'll 

I 

..{•I"  .1. .....I  I,  On  iiie  fjice  of  it,  it  is  dear  that  it  is  not  payableat 

«n'>;)fs  ,if>)(>.  i>ii.,  ifill  eventSb  .  .  <, 

JImI-J'!     jo    »J.'t>«<    tils    I'l    /  »!'  1     ii     ,if,     1  .,(•.•  ,  ,  .  ,  t  '     '     , 

I"MV.<^w!'mKi;.i'.!^^".l^^  '  This  note  was  not  intehd^  as  ipromite 

v-H.'l!!l"..-.ur  r '  ?^  Vit^^,  suni  m^ntiotied  In  it  to  CAr^te  ot  to  his  etfc- 
d.u    f..»K.,ii-  I.  tj^jtc^^^  *ttt  \*^s  only  8  ttemorafcdimi  of  such  asim 

-*('{^    Mit    1()   I  I//   «mIi    ..I     .r     i.i  .  '-  ,.         '•'  ,•  ,  .      . 

3.it  )o  .,m.t!.    n.  littving  baen '  received  as  a  satisfiiciba  pro  tunta  of  the 

intended  legacy.  > 

a  wnl   a1  ."iiff  no?i  .q  on   •••    -'.  un.  ■  m'       .;      ■  '   .    .     i    •       if    •,  •,   ,-<    ,,..  ,,  „   ,,,,    i.,,i| 

•'^5'  Tauntoi^ 
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B8S 


'     TAtnsftoH  J.    This  Was  a  bungling  tran^actkm;    Tlie 
note  was  not  intended  to  confer  on  the  father  a  right  of 

'action,  but  to  give  to  bis  executors  an  opportunity  of 
setting  off  the  sum  of  1200/.,  if  that  amount  should  he 

-daimed  on  behalf  of  Mmyd    It  dearly^  therefore,  -v^kB 
not  a  note  payable  at  all  events.    The  rule  tot  enteriilg 

'  a  nonsuit  must  be  made  absolute* 

Rule  absolute. 


I  > 


iran. 


CoLtiER,  Grent.  One,  &c.  against  8\r  Wn.hiA9i  Tuesday, 
*  Hicks,  Bart.,  Romrt  Capper,  Esq.,  G»  Ri7«- 


SELi,  and  E.  Castle. 


>  I 


1 


'I " 


TRESPASS  for  assaulting  the  plainti^^r  mi,  t^n)if^g  Trapus  for 
•  «•  »  »  •         1       aisaulting,  andl 

him   out  of  a  police-office  at  Cheltenham^   m   the  turoingplsintiflr 
cottDly  of  GlouceU^n    Ple^  t!)at  qq  the  /Sd.ofrZ)^  office.  *  Bo, 
.e€mb&  1899,  to  wil^  at,  Sw.,  one  fVilHam  L(Uh<m  fl?-  thfdrfend- 
peared.  before  and  iafoifmed  J^  C  S^Q^.  oi?e  <>f  bis.roi^-  S^'^'^*^^"** 
jesty's  juauoea.  of.  the  peace  for  ihe  cWQfy  .^f  .(Gf^-  S^w^ediT.**" 
c^5/er,  that  one  JT.  Richings  did  on  the  7th  of  September  pol»c«  oO"  *<> 

adju  iicftte  upon 
.     ,     .   .  .  .1         '  .  ;     I  •"  infonnation 

•gainst  A.  B»  for  an  oBence  against  a  penal  statute,  and  were  proceeding  to  hear  and 

.dctea»i»eih»»ipe^  when  the  (sbihMiff.^hciig  a«  «Mnfn^))>eirtffw^iM)>P  police  office  with 
the  informer,  not  as  his  friend  or  as  a  spectator,  but  for  the  avowed  [hirpoie  of  acting  as  hia 

^atterdef.aMfl  adMcate  tttichb^  the  inf^rmatiiai;,  andrasrach  midfnftft  Atid  advocate,  with- 
out  the  leave,  and  against  the  will,  of  the  justices,  was  uking  notes  of  the  evidence  of  a 
witness  then  under  examination  before  them,  touching  the  mlAtvf  .AfiUle  said  infonnation, 
and  was  acting  and  taking  a  part  in  the  proceedings  as  an  attorney  or  advocate  on  behalf 
€€  the  informer ;  that  the  above  two  defendants  stated  to  the  plaintiff,  that  it  was  noc 
their  ^practice  tQ  suffer  an^  person  to  appear  and  take  pait  in  an^  mroceedings  before  them 

'  as  an  alioi'ney  or  advocate,  and  requestra  fahn  to '  desist  ^tn'^o  Aorng ;  and  although  they 

.>fere  willing  ^pcrouf  the  pIaintt9*to  ^eqiaip  m  ^ve  police^  o|Gi(^e  tay  one  of  the  public, 
yet  that  be  would   not  desist  from  taking  a  part  in  the  proreenings  as  sudi  attorney 

,or'aiiToq4t%  buiasaasltd  We  rig|»t  ^  be  pvflfiHf  anclto  ta^  suc^part*  and  to  act  as  such 
attorney  and  advocate  for  the  informer;   and  unlawfully)  and  agamst'th^  will  of  the  ju»* 

*  tii:ei^»cootiaiiedin.  tkn  9ft)ic#  office,  takiog  >pfit  aQ<|  ^c^i« gs  affympfi  in  contempt  of  the 
justices ;  whereupon,  by  order  of  the  above  two  defendants,  the  other  defendants  tamed 
the  plaintiff  out  of  the  office :  ^    )-.\}    \>)\n\'][\\ 

Held,  on  demurrer,  that  this  was  a  good  plea,  inasmuch  as  no  person  has  by  law  a 
nghi  to  apjt  ps  ai^adv^Kfitf^  op  t|ie  trial  of  a^  infor^na^io^  fa^figjf^jin^cea  of  the  pcact^  with- 
out their  permission.  ^ 

'   T  ' '^  then 


I.« 
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IsSl.  then  last  past  drive  a  certain  carriage  pr  vehicUi  with 
cwisl  passengers  to  be  conveyed  for  hire  at  separate  fares 
m!¥t  upon  a  public  highway,  not  having  tbereoa  a  plate 
or  plates  as  directed  by  7  6.  4.  c.  33.»  contriuT  to  the 
statute  in  that  case  made  and  provided,  which  im- 
posed  a  penalty  of  20/.  for  the  said  offence ;  au^  that 
the  said  J.  C.  duly  issued  his  summons  for  the  appear- 
.ance  of  the  said  J.  RichingSf  on  Tuesday  the  8tb  of 
December  then  instant,  to  answer  the  said  complaint  and 
information;  that  tlie  summons  was  served  upon  the 
said  J.  Richivgs^  and  that  the  defendants  Sir  W.  HictSf 
Bart,  and  R.  Capper,  Esq.,  two  of  the  justices  assigned  to 
keep  the  peace  for  the  said  county  of  Gloucester^  at  the 
said  time  when,  &c.,  to  wit,  on  the  said  8th  of  De* 
cembeTy  were  duly  assembled  in  the  said  police  oflSce 
in  the  declaration  mentioned,  together  with  certain 
other  justices,  to  hear  and  adjudicate  upon  the  said 
information  and  complaint ;  that  the  said  J.  Richings  oh 
that  occasion  appeared  before  the  defendants  Hicks 
and  Capper,  and  the  other  justices;  and  the  defendants 
flicks  QXid  Capper,  and  the  other  justices,  as  such  jusr 
tices,  &c.,  were  proceeding  to  hear  and  determine  the 

said  information  and  complaint,  and  to  examine  wit- 

'  *  '    '  .  .  .       • 

nesses  touching  the  premises,  &c.;  and  that  the  plainti^ 

being  an  attorney,  entered  the   police  office  with   fV. 

iMtham  the  informer,  not  as  a  spectator  or  as  the  friend 

oi  Zjatham,,  but  for  the  express  and  avowed  purpose  of 

acting  as  the  attorney  and  advocate  of  Latham  touching 

the  said  information  and  complaint,  for  fees  or  reward 

to  him  the  plaintiff  in  that  behalf;  and  the  plaintifi^  as 

su^h  attorney  and  advocate,  without  the  leave  or  licence^ 

.and  against  the  will  of  the  defendants  Hicks  and  Capper, 

and  the  other  justices,  was  taking  notes  of  the  evidence 

of 
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of  one  W.  D.y  then  under  examination  before  them,        18^1^ 
touching  the  matter  of  the  said  information  and  com-      ■   "  '  " ' 

CoLLiitk 

plaint,  and  was  acting  and  taking  part  in  the  proceed-  ^kf^ittmf 
ings  in  the  said  police-office  touching  the  said  inform-  '2>.;i 
ation  and  complaint,  and  in  the  said  examination,  as 
attorney  or  advocate  for  the  informer ;  that  the  defend* 
ants  Hicks  and  Capper  stated  to  the  plaintiff,  that  it  waS 
^Dot  their  practice  to  suffer  any  person  to  appear  and 
take  part  in  any  proceedings  before  them,  as  such  justices 
as  aforesaid,  in  the  character  of  an  attorney  and  advor 
bate,  and  requested  and  ordered  the  plaintiff  to  desist 
from  acting  and  taking  a  part  in  the  said  proceedings  a^ 
such  attorney  or  advocate  for  Latham  /  and  that  although 
they,  the  defendants,  Hicks  and  Capper^  and  the  other 
justices,  were  willing  to  permit  the  plaintiff  to  remain 
and  be  present  in  the  police-office  as  one  of  the  public, 
yet  the  plaintiff  did  not,  nor  would,  on  being  so  re- 
quested, desist  from  acting  and  taking  part  in  the  said 
proceedings  as  such  attorney  or  advocate,  but  absolutely 
refused  so  to  do,  and  maintained  and  asserted  his  right 
to  be  present  in  the  police-office,  and  to  take  a  part  in 
the  said  proceedings,  and  to  act  as  such  attorney  and 
advocate  for  and  on  the  part  and  behalf  of  Latham  the 
informer,  and  unlawfully  ahd  against  the  will  of  the 
defendants.  Hicks  and  Capper^  and  the  other  justices^ 
jpontinued  in  the  polide-office  acting  and  taking  patt  in 
^the  said  proceedings,  as  such  attorney  and  advocate  as 
aforesaid,  in  contempt,  &c.  of  the  said  defendants  and  of 
the  other  last-mentioned  justices,  and  to  the  aisturbance 
and, violation  of  due  order  and  decency  in  the  adminis- 
tration  of  justice,  and  to  the  hindrance  thereof,  where-^- 
upon  the  defendants.  Hicks  and  Capper^  ordered  the  otlief 
defei^dants,  Mussell  and  Castle,  being  high  constables  of 

Cheltenham, 
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I 


QkgUentam,  to  tiitn  the  plaindf  out  of  the  poUc6-GiS«^ 
aadtlrayi  io  pursuance  of  ^ucb  ofder,.. did  .expel  hm- 
tbsrefirqni  into  the  public  street,  as  tfaey  UwfuUy  mights 
To  4hi»  plea :  there  was  a  general  demirpr^r  (a).  \ 


.6<m{soii  meoppoft  of  the  deimifrer^  The .  <)i!tesliQo 
raitrd  in  diil  case  is,  whether  justices  of  the  peace,  <»t«> 
ting  ia  a  judicial  capacity  to  determine  wbetfcer  aft: 
ofienoe  has  been  comaiitied  sgaioat  a  penal  atatute  whieh^ 
autboiisioa  them  to  summon  .  the  party  accused,  and. 
wiibesies,  and  to  eKamine  into  the  matter  of  fact,  and. 
ti>.give  judgment  or  aeoteoce  for  the  penalty,  But^clt^ 
an  appeal  to  the  quarter  sessions,  are  bound  by  law  to; 
permit  an  attorney  or  advocate  lip  be  present  4o  assist 
the.  infartiier«  In  Bejn  v*  Borran  (b)  it  was  held,  that  an 
attorney  has  no  right  to  comment  on  evidence^  or  to^tae 
piresent,  during  the  iaipestigflitioa  cif  a  charge  of  feloay 
before  a  m^tcate ;  and  io  Cop  Y..Coleruige  (c),  that  the 
prisoner  exaeoined  before  magisirales  on  euch  a  charge  is 
iM  edtitleid,  as  of  rightt  to  have,  a  person  skiUedin  the: 
la(¥  present  as  an  advocate  in  his  behalf  it  being.fi:pm^i 
limiMry.  in^btigalion  only,  and  not  ooAcliMivieb.  Those/ 
dise^  do  not  apply  to.  the  .present,*  because  this  i»  not  the. 
cpse  of  a  preliminary,  inquiry,  but  a  triaU  JDaii4iff^;V). 
CVx^p^r  (4)  ishews  that  the.  prooeeding.again^ta  pitfty  in. 
atauflsmary  minner  to  recfli/iFeir  Ili. penalty  given- by. ftta^i 
t^tei.ist  oE  a  judickl nature^  and  that  the  justices  befom^ 
Mthorosuohptoeeeding^akes  place.  oeAstitttte  ft  court,  at- 
^whkbitil  persons  have  a>priflie  feeteirigbt  lobe  pees^ili' 

(a)  There  was  aoother  plea,  stating  the  matter  of  jusCification  some- 
what differently ;  but  the  plea  above  stated  iiiTolTes  all  the  points  upon 
which  the  decision  turned, 

(fi)  5  B.  i  ji,  45S.  (p)  I  B.  4r  a  37.  (<f)  10J7.dhC.S57. 

[Lord 
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[Loiid  Te^dm  &  J;    That  case  did  not  decide  that       18191.] 
the'  party  had  a  rijght  to  be  present  in  hia  character' 


of  an  sitatmy,    but  merely  as^  oqe  of  the  'pifclic*^'      a^mmst 
Parke  J.    In  the  present  case  the  party  biao^elf  wasi 
before  the  justices;  the  plaintifF  did  not  appear,  pro- 
pef4y^  speakihg,  in  the  cfiaraete^  of  an  attorney,   but 
ofj4in  'adf!0cate.]'     The  authorities  abew  tiiac^  as  tfae^ 
laagistratctt  "were  exerdsing  a  judicial  adthorityj  and  • 
deteifiAiniug  whetbar  an  offenoe  bad  been  cooiautfeed 
agMst  a  penal  stertute,  they  ooastiluted  an^pen  com^t, 
ai' whiiJh  all  pergona  had  a  ri^t  to  be  presefit.    If  the^ 
phuntiCS  therefore^:  hdd  a  right  to  be  preaeni^tM  one  of 
tbe  public,  he  cutely  might  take  notea  of  tb«  proceed^ 
iikgs  'With  a  view  lo  aim  appeal,  if  tliat  should  after^f 
wards  beoooie  «ecessary.    It  vras  observisd  bytbe  Lordi 
Cbief  Justice  in  Cox  v^  Qderidge  (a),  that  if  tbe  acouBed^^ 
might  havetlie  assistance  of  an  advocate,  3|he  sama  rights 
coold  ndt'be  detiied  to  the  accu^iv^   Ndw^tbiwe  ta^oelTMi 
uinljr-no  autiienrtty  to  shew  tfaatapatiy  b»itritti^&ranofK 
fence  before  justices^  of  peaoe  «$  entitled^  aa  <tf  Hght^  loi 
haMtheaasisrtano^  of  a  professionat'  itian  to^Mcloia'aniad* 
voeald;  botinpeAnt of  praeticei  itis geteraUyallc^vied  ini 
aiM^h  proceedingsi    In  the  soperior  cdurts^  iwbere  JadgeiP' 
of  great  k^  knowledge  preside*  an  advwatei  ia  alwaya> 
alloti^'ta pleads  and  the  right  todd  aOy'tndeedv  can> 
handly  be  disputed;^  and  if  ^1  fortiori^' tbe  pj^t'iwittt^ 
equally  exist- iii  proceedings  before  jiistiote  pCahe  p^antii^ 
whoj  ftom'tbettf  want  of  profesiaenalkiMiwIed^ieannda' 
beao  w^Uable  to  form  a  carr^ot  jadgoientttMi  ^Uia^hM^/ 
or  the  facts  of  the  cases  brought  before  them.     If  the 

'  •         '  1        '        1        .  .11  '        *?•  -t'l     ■•  •■,■      •.    ';  *'  «»'-»i    r       :  I 

.'.     j'       .  .        •  .    I       ..      .•   .  I  '  >         I      !.      J.  ■      .   <h/l"'  .''   {.    U  .*/' 

(a)  1  ^*  ^  C  37*        .viii"  ii«)'-i . .    '  •■  ii..i'. ' 


.-   T 


privilege 
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l9BiJ  privilege  can  be  disputed  on  the  hearing  of  an  infoni>> 
*  "^  ation  before  justices,  when  they  constitute  an  open  court, 
aminst^       it  would  be  hard  to  say  how  far  the  right  might  not  also 

be  questioned  in  other  open  courts,  even  the  superior. 

ones* 


Lord  Tenterden  C.J.     The  question  raised  io  this 
case  is  not  whether  any  person  has  a  right  to  be  pre- 
sent on  the  trial  of  an  information  before  a  magistjnits 
as  long  as  he  conducts  himself  with  decency  and  pro- 
priety,   nor  whether  any  one,   whether    attoniqr  ot 
counsel,  or  of  any  other  description  of  persons,  may 
or  may  not  be  present  and  take  notes,  and  quietly 
give  advice  to  either  party :  but  the  question  ig,  whe* 
ther  any  one  is  entitled,  without  permission  of  the 
magistrates,   and  as  a  matter  of  right,  to  attend  and 
take  part  in  the  proceedings  as  an  advocate^  by  ex- 
pounding the  law,  and  examining  the  witnesses.    This 
was  undoubtedly  an  open  court,  and  the  public  had  a 
right  to  be  present,  as  in  other  courts ;  but  whether  ang^ 
persons,  and  who  shall  be  allowed  to  take  part  in  the 
proceedings,  must  depend  on  the  discretion  of  the  ma- 
gistrates ;  who,  like  other  Judges,  must  have  the  power 
to  regulate  the  proceedings  of  their  own  courts.    The 
superior  courts  do  not  allow  every  person  to  interfere  ia 
their  proceedings  as  an  advocate,  bat  confine  that  privi* 
1^  to  gentlemen  admitted  to  the  bar  by  the  membcn 
of  one  of  the  inns  of  court.     They  do  not  allow  attof^ 
neys  to  act  as  advocates ;  and  in  one  of  them  (the  Coart 
of  Common  Pleas),  even  all  gentlemen  of  the  bar  are 
not  allowed  to  exercise  all  the  duties  of  advocates;  but 
the  full  privilege  of  so  doing  is  confined  to  those  who 

are 


KttiM^ 
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ariedf  the  degree  of  the  coif.    So  doctors  of  the  civil        iMtl 
law  4ire  nol  entitled  to  act  as  adrocates  in  the  courts  at       ^     .   » 
Westndfhtery  although  they  may  do  so  by  special  per-        aj^*i#'^ 
mii$si(Hi  of  Ibose  Courts.     So  at  the  garter  sessions,  the 
justices  usually  require  that  gentlemen  of  the  bar  only 
should  appear  as  advocates;  but,  in  remote  places,  where 
they  do  not  attend,  members  of  the  other  branch  of  the 
profession  are  permitted  to  act  as  advocates.  •  Persons 
not  m  the  legal  profession  are  not  allowed  to  practise  as 
adroeates'in  any  of  these  courts.    On  the  hearing  of  an 
inferniBtionf,  the  magistrates,  having  the  discretionary  ' 
power  to  regulate  the  proceedings  of  their  own  courts, 
may  decide  who  shall  appear  as  advocates,  and  whether, 
when 'the  pitrties  are  before  them,  tliey  will  hear  any  one 
but  thetai.    It  may  be,  and  is,  in  some  cases,  very  con**  ' 
vffiltot  that  magistrates  should  iiear  counsel  or  attorneys 
as  advocate^  and  allow  them,  as  they  frequently  do,  ^ 
to  expound  the  law,  examine  witnesses,  and  reasoh  1 
on  ibe^  facts ;  but  it  has  never  been  decided  that  any  ' 
one  can  darm,  as  a  right,  to  act  in  that  capacity,  with*  ' 
out  the  consent,  and  against  the  will  of  the  magis-  ! 
tmtes.    Any  person,  whether  he  be  a  prefessioml  man  I 
or  nofy  0iay  attend  a^  a  friend  of  either  party,  may  take  4 
notesi  may  qtrfetly  make  suggestions,  and  give  advice ;  ^ 
bitt  no  one  can  demand  to  take  part  in  the  proceedings  ''■ 
as  an'  advocate,  contrary  to  the  regulations  of  the  court  ^ 
as  settled  by  the  discretion  of  the  justices.    It  may  fafe  ' 
said,  'that  a  denial  of  this  right  in  proceedings  before  > 
magistrates,  will  be  a  hardship  on  tlie  parties.     I  canfnof 
acocMle  to  that  opinion ;  on  the  contrary,  I  think  ft  may  '* 
be  fiM*  the  benefit  of  the  parties  that  such  right  ^sbotilH  '< 
not  be  admitted.    If  the  informer  may,  as  a  miitter  of  ^ 
right,  demand  tliat  a  professional  advocate  shall  be  beard 
Vol.  IL  X  x  for 
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1851.  for  him,  though  he  himself  be  present,  the  accused  mtist 
have  the  same  ri<i;ht     The  consequence  would  be,  that 

ofinimt  the  parties  would  in  most  cases  be  put  to  a  heavy  and 
grievous  expense.  My  own  opinion  is,  that,  in  general, 
the  ends  of  justice  will  be  sufficiently  well  attained  in 
these  summary  proceedings  by  hearing  only  the  parties 
themselves  and  their  evidence,  without  that  nicety  of 
discussion,  and  subtlety  of  argument,  which  are  likely 
to  be  introduced  by  persons  more  accustomed  to  legal 
questions.  For  these  reasons,  I  think  that  the  judgment 
of  the  Court  must  be  for  the  defendant. 

LiTTi^EDAXE  J.  I  am  of  the  same  opinion.  Every 
court  of  justice  has  the  power  of  regulating  its  own  pro- 
ceedings. In  the  superior  courts  in  Wesiminsttr  Hallf 
when  barristers  attend,  they  only  are  permitted  to  act  as 
advocates.  Perhaps  if  they  did  not  attend,  uttomep 
might  be  heard  as  advocates.  There  is  a  difiference  even 
in  the  superior  courts  in  this  respect.  In  the  Common 
Pleas  barristers  only  of  a  ceitain  rank  and  degree  are 
permitted  to  plead.  Here  the  right  claimed  is  for  all  per- 
sons to  attend  as  advocates.  The  plaintiff,  indeed,  is  an 
attorney  df  one  of  the  superior  courts,  but  he  can  derive 
no  right  from  that  character  to  act  as  an  advocate  in 
a  proceeding  before  a  magistrate.  It  seems  to  me,  «s 
magistrates  have  a  right  to  regulate  their  own  proceed- 
ings, they  must,  consequently,  have  authority  to^l^id^ 
whether  advocates  shall  or  shall  not  be  permitted  to 
plead  'before  them,  though  in  cases  of  difBcalty  'it  naj 
be  desirable  and  advisable  that  the  'liberty  should  be 
granted.  I  am  therefore  of  opinion,  as  to  the  present 
case/  that  the  plaintiiT'had  no  right  to  take  pai't  in  "tfie 
proceedings,  or  in  the  examination  of  the  witness,  efts 

an 
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an  advocate^  without  the  permission  of  the  magistrates,  18S(1. 
and,  consequently,   that  the   alleged  trespass  is   well 

justified.  agnint 


Parks  J.  My  opinion  in  this  case  is  not  founded  in 
any  degree  on  that  part  of  the  plea  wherein  it  is  alleged 
that  the  plaintifF  was  taking  notes  of  the  evidence  of  a 
witness  then  under  examination,  but  on  the  other  pari, 
where  it  is  stated  that  he  was  acting  and  interfering 
in  the  proceedings  and  in  the  examination  'as  an  attor- 
ney or  advocate  on  behalf  of  tlie  informer,  and  that 
the  justices  told  him  it  was  not  their  praaice  to  suffer 
any  person  so  to  do,  and  requested  him  to  desis^ 
but  were  ready  to  permit  him  to  remain  in  the  police- 
office  us  one  of  the  public ;  that  he  asserted  his  right 
to  tie  present,  and  to  take  a  part  in  the  proceedings, 
and  to  act  as  such  attorney  or  advocate  on  belhalf  of 
the  informer,  and  that  he  did,  against  the  will  of  the 
jn^ticess  continue  in  the  office  acting  and  taking  a 
part  in  the  proceedings,  as  such  attorney  or  advocate. 
I  am  of  opinion  that,  in  point  of  law,  this  plea  is  a 
good  justification.  It  is  undoubtedly  so,  unless  it  can 
be  made  out  that  all  the  king's  subjects  have  a  right 
to  attend  a  court  of  this  description,  not  merely  to 
act  as  professional  advisers,  but  to  take  part  in  the  pro- 
ceedings  in  the  examination  of  witnesses,  and  to  act  as 
an  advocate  usually  docs.  Naw,  it  is  impossible  to 
say  that  all  the  king's  subjects  have  a  right  to  act 
as  professional  assistants,  in  the  way  in  which  this  plain- 
tiff has  claimed  to  do  it,  either  to  the  party  accusing 
or  accused.  All  may  be  present,  and  either  of  the 
parties  may  have  ap  rofessional  assistant  to  confer  and 
consult  with^  but  not  to  interfere  in  the  course  of  the 

X  X  2  pro- 
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1831.       proceedings.     No  person  has  a  right  to  act  as  an  advo- 
cate  without  the  leave  of  the  court,    which   must  of 

COLLKK 

against  necessity  have  the  power  of  regulating  its  own  proceed- 
ings in  all  cases  where  they  are  not  already  r^ulated 
by  ancient  usage.  In  the  superior  courts,  by  ancient 
usage,  persons  of  a  particular  class  jare  allowed  to 
practise  as  advocates,  and  they  could  not  lawfully  be 
prevented;  but  justices  of  the  peace,  who  are  not  bound 
by  such  usage,  may  exercise  their  discretion  whether 
they  will  allow  any,  and  what  persons,  to  act  as  advo- 
cates before  them.  Here,  the  plaintiff  having  insisted 
upon  the  right  to  act  as  advocate,  the  defendants  were 
justified  in  committing  the  alleged  trespass. 

Taunton  J.  I  am  of  the  same  opinion.  The  de- 
cision in  this  case  will  not  be  an  authority  for  saying 
that  a  person  in  a  police-office  has  no  right  to  take 
notes,  but  that  he  has  no  right  to  act  as  an  advocate  for 
an  informer  in  a  proceeding  on  a  penal  statute,  without 
leave  of  the  justices.  On  such  occasions,  they  have 
the  same  discretion  which  every  otiier  court  has,  to 
regulate  their  own  proceedings.  The  judgment  of  the 
Court  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Justice  was  to  have  argued  for  the  defendants. 
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MOUNTNEY  against  WaTTON.  Ti*eirf«y, 

^  June  7lh. 

CASE  for  libel.     The  declaration  stated  that  the  de*  Declaration 
stated  that  th4 

fendant,   contriving    to   injure    the   plaintiiF,    and  defendant  in- 
to cause  it  to  be  believed  that  he  had  been  and  was  cause  it  to  be 
guilty  of  feloniously  stealing  a  horse,   composed   and  ihe'^dntiff 
published  in  a  newspaper  a  libel  of  and  concerning  the  ^"Jfo^jj^y**^ 
plaintiff,  containing  the  matter  following  of  and  concern-  ''^fji'jfj*'®"** 
ing  him,  viz. ;  —  **  Horse^stealer.     Charles  Mountnevj  a  >»*>«*  concern- 

®,  ^  .         .  ing  him.    The 

native  of  Derbt/t  was  taken  into  custody  in  this  town  on  libel,  as  set  out» 

was  headed 

Saturday  night  on  suspicion  of  having  stolen  a  grey  •<  Horse, 
horse,  the  property  of  Mr.  Thomas  Adda-ley  of  Slone^  then  alleged 
Shropshire*     Information   was  given  to  Mr.  Bawdier^  tiffVaTtaken* 
solicitor,  who  happened  to  be  constable  for  the  night,  ^f  ^^^l^''^'^'^ 
that  such  a  character  was  at  the  fVhite  Horse^  Fran/cwell.  »***'*"  *  ^'^ 

,  by  a  constable 

Mr.  if.,  with  Heuward  the  police  officer,  went  in  search  who  was  in^ 

*^  *  formed  that 

of  him,  and  found  him  asleep  in  bed.     Heyward  RVfoke  '*suohach«. 

him,  and  asked  where  he  left  the  grey  horse?     He'im-  a  certain  publie 

mediately  answered  ^Chester;*  but  on  looking  round,  went  on  to 

and  observing  who  put  the  question,  he  denied  all  know-  JJHI,*^"" ^^ 

ledge  of  the  horse."     The  libel,  as  set  out  in  the  de*  fhfp",JJSff** 

claration,  went  on  to  state  that  the  plaintiff  was  after-  "<*  ultimately 

'  that,  having 

wards  conveyed  in  custody  to  a  house  where  he  had  obtained  per- 
mission to  go 
requested  to  he  lodged;  that  while  there,  he  was  per-  out  of  the  con- 
stable's sight, 
he  made  his  etcape,  but  was  retaken  and  confined  in  gaol  for  examination*     Innuendo, that 
the  plaintiff  was  guilty  of  feloniously  stealing  a  horse. 

The  defvndant  pleaded  Uie  general  issue,  and  then  a  justification  as  to  all  parts  of  the 
libel  except  the  word  *^  horse-dealer,"  setting  out  in  this  latter  plea  the  several  circum- 
stances related  in  the  lil>el : 

Held,  that  as  the  declaration  alleged  that  the  libel  was  intended  to  ctTnvey  a  charge  of 
felony,  and  this  intent  was  not  denied  by  the  plea,  the  statement  of  circumstances  of  sua- 
picioii  to  excuse  part  of  the  libel,  was  no  sufficient  justification  :  although  semOle,  that  where 
a  libel  contains  propositions  that  may  be  separated  from  each  other,  one  may  be  justified 
apart  from  the  rest. 

X  X  3  mitted 
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183I.       mitted  by  the  person  in  whose  charge  he  was  to  go  into 
•  a  separate  room,  for  the  purpose,  as  he  said,  of  speaking 

agavui  with  one  of  the  family;  that  he  escaped,  as  was  sup- 
posed, through  the  window  of  that  room,  and  that  he 
was  afterwards  retaken,  and  confined  in  gaol  for  farther 
examination.  To  this  recital  of  the  libel  was  added  the 
following  innuendo :  —  '*  Then  and  there  by  the  said 
libellous  matter  intending  and  meaning  that  he  the  said 
plaintiff  had  been  and  was  guilty  of  feloniously  stealing 
a  horse/* 

The  defendant  pleaded,  first,  the  general  issue ;  and, 
secondly,  as  to  composing  and  publishing  the  supposed 
libel,  **  save  and  except  as  to  the  words  *  horse  stealer^* 
part  ^  the  said  supposed  libel^**  that  the  grey  horse,  the 
property  of  the  said  T,  A.  in  the  libel  named  (he  the 
said  T.  A.^  then  living  at  S*  in  Staffordshire),  had  beeo 
supposed  to  have  been  feloniously  stolen,  and  that  in- 
formation having  been  thereupon  given  to  the  said  If 
Bawdier  in  the  supposed  libel  named,  he  being  a  night* 
constable,  &C.,  that  the  plaintiff  was  suspected  of  having 
stolen  the  said  horse,  and  was  at  a  house  called  the 
White  Horsej  situate  in  a  suburb  of  the  said  town,  to 
wit,  Frankwellf  in  the  libel  mentioned;  he  B.  being 
such  constable,  and  having  reasonable  cause  to  suspect 
that  the  said  horse  had  been  feloniously  stolen,  and 
suspecting  the  plaintiff  to  have  stolen  the  same,  and  one 
JC  Heyward  in  the  supposed  libel  named,  being  a  police 
officer  for  the  town  and  liberties  ofShrewsbury,  including 
Frankwellj  and  also  suspecting  as  aforesaid,  went  in 
search  of  the  plaintiff  at  the  said  White  Horse,  Frank-' 
XBett,  and  there  found  him  asleep  in  bed.  The  plea 
went  in  the  same  manner  through  the  whole  narrative  of 
the  libel,  as  stated  in  the  declaration,  and  concluded  hj 

justifying 
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justifying  in  th^  usual  form,  except  as  in  the  intro-        ISCH. 
ductory  part  of  the  plea  was  excepted.  ^ 

The  plaintiff  demurred  to  this  last  plea,  assigning  for  ngamti 
causes,  that  it  was  pleaded  to  part  only  of  the  libel  in 
the  declaration  mentioned,  whereas  the  libel  was  one 
and  not  divisible ;  and  also  that  the  plea  did  not  allege 
any  facts  which  justified  the  libel  as  explained  by  tb« 
innuendo  in  the  declaration ;  and,  further,  that  it  con* 
tuined  no  answer  in  fact  to  the  declaration,  and  that  it 
amounted  only  to  the  general  issue,  &c.  Joinder  in 
demurrer. 

IL  V.  Mickards  in  support  of  the  demurrer.  There 
ore  two  questions  in  this  case :  First,  whether,  to  a  de- 
claration for  libel,  a  justification  of  part  may  be  pleaded. 
Secondly,  whether,  omitting  the  word  **  horse-stealer," 
the  declaration  in  this  case,  which  charges,  by  innuendo^ 
that  the  libel  conveyed  an  imputation  of  felony,  be  sui* 
ficiently  answered  by  a  plea  setting  out  mere  circum* 
stances  of  suspicion.  As  to  the  first  point,  Clarkson  v. 
Lawson  (a)  will  be  referred  to  on  the  other  side ;  but  it 
might  (if  necessary)  be  questioned,  whether  the  judg* 
ment  in  that  case  was  well  founded.  The  matter  justi- 
fied there  was  not  the  libel  complained  of.  If  the 
plaintiff  had  proved  no  more  than  the  words  which  the 
plea  professed  to  answer,  he  would  have  been  nonsuited ; 
and  the  argpument  used  by  three  of  the  Judges,  that  the 
defendant  ought  to  be  allowed  to  shew  by  his  plea  what 
would  exempt  him  from  part  of  the  damages  claimed^ 
appears  inconsistent  widi  general  rules ;  the  true  test  of 
a  plea  being,  not  whether  it  goes  to  mitigate  the 
damages,  but  whetlier  it  denies,  or  confesses  and  avoids, 

(a)  6  Singh.  266.  587. 
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1891  •       the  matter  charged  in  the  declaration.     But  at  all  eveats 

,;  that  case  is  distiniruishable  from  the  present,  for  the  word 

a^otM        ^'  horse-stealer''  here  is  essentially  connected  with  there- 

Wattoit* 

maming  part  of  the  libel,  and  gives  the  sting  to  the  whole. 
The  narrative  of  the  libel,  if  understood  (according  to  the 
principle  laid  down  in  Woolnotk  v.  Meadcraos  (a) )  in  the 
sense  which  ordinary  persons  would  give  it,  clearly  car- 
ries on  the  imputation  conveyed  in  the  introductory 
word.  The  case  is  like  that  of  Lewis  v,  Clement  {p\ 
where  a  narrative  of  proceedings  in  the  insolvent  debtors' 
court  was  headed  <^  Shameful  conduct  of  an  attorney*" 
No  attempt  was  made  in  that  case  to  give  a  separate 
justification  of  the  prefatory  words,  although  that  course 
might  as  well  have  been  taken  there  as  in  this  case. 
Secondly,  the  words  in  the  body  of  the  libel,  taken  in 
their  ordinary  sense,  do  import  that  the  plaintiff  had 
been  guilty  of  horse  stealing;  and  the  innuendo  fixes 
that  meaning  upon  them.  The  plea,  then,  as  to  this, 
does  not  properly  confess  and  avoid.  It  confesses  pub- 
lication, but  does  not  avoid  by  justifying  to  the  full 
extent  of  the  libel ;  for  it  only  states  grounds  of  sus- 
picion. 

Whateley  contra.  Clarkson  v.  Lawson  (c)  is  in  point, 
and  there  is  no  authority  for  saying  that  where  an  alleged 
libel  is  in  its  nature  divisible,  one  part  may  not  be 
separately  justified.  In  Stiks  v.  Nokes  (d),  referred  to 
by  Tindal  C  J.  in  Clarkson  v.  Lawsony  it  seems  to  have 
been  the  opinion  of  all  the  Court,  that  particular  parts 
of  tlie  libel  might  have  been  justified,  if  the  parts  which 
lihe  justification  was  meant  to  cover  had  been  sufficiently 

(a)  5  East,  463,  (b)  5B,^A.  702. 

(c)  6  Bingh,  587.  (cQ  7  Eait,  495. 

dis- 
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dktif^uisbed.  Where/  indeed,  the  plea  professes  to  HSi* 
answer  the  declaration  as  to  every  part  of  the  libel  set  r^hum 
out,  it  may  be  considered  defective  if  it  fail  in  justifying  ^gaimi 
any  matter  in  which  an  imputation  is  conveyed;  as  in 
Jhhns  V,  Gittings  (a),  where  the  libel  charged  the  plain- 
tiff with  stealing  cloth  and  velvet,  and  the  plea,  pur- 
porting to  be  a  general  answer,  justified  only  as  to  the 
stealing  of  velvet.  Ijffwis  v.  Clement  (&),  referred  to  on 
the  other  side,  is  also  an  instance  of  this  kind.  But  it  iil 
otherwise  where  the  plea  only  professes  to  excuse  one 
part' of  the  libel ;  and  although  such  part  may  be  set  out 
in  the  declaration  as  connected  with  other  matter,  yet, 
if  it  be  in  its  nature  separable,  it  may  be  treated  as 
forming  an  independent  proposition.  Thus,  in  Lord 
C.  Chm-chiil  v.  Hunt  (c),  the  declaration  stated  that  an 
accident  bad  happened  by  the  collision  of  two  carriages, 
which  took  place  without  any  fault  in  the  plaintiff,  but 
that  the  defendant  published  a  libel  of  and  concerning 
such  accident,  imputing  it  to  misconduct  in  him.  The 
plea  in  justification  stated  that  the  accident  mentioned 
in  the  supposed  libel,  was  the  same  with  that  referred 
to  in  the  introductory  part  of  the  declaration ;  and  it 
then  stated  that  the  said  accident  happened  by  two 
carriages  eoming  together,  and  by  the  plaintiff's  mis- 
conduct. The  jury,  having  found  for  the  defendant 
on  the  justification,  but  for  the  plaintiff  as  to  a  part 
of  the  libel  not  justified  (relating  to  a  circumstance 
eonnecCed  with  the  accident),  it  was  contended  that 
the  verdict-  upon  tlie  justification  was  in  effect  a  find-- 
ing^hat  the  Defendant  had  not  published  a  libel  con- 
cerning'the  accident  mentioned  in  the  declaration,  and 

(«)  Cro.  EHx.  899.         (ft)  S  B,  i  A.  702.  (c)  S  A  ^  ^.  685. 

that 
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2w«fm/,  Doe  dem.  Montague  Gore,  Esquire,  against 

^^     '  William  Gore  Langton,  Esquire. 

Edward  Gore,     TJ^  JECTMENT  on  the  demise  of  Montague  Gore,  Esq., 

by  bis  will  -L-^  ^  .        i  /•   «  » 

made  in  Feb-  ot  Barroo)  Court  in  the  county  of  Somerset ^  as  de- 

▼IwZall  his    "  v'see  under  the  will  of  Edward  Gore,  Esq.,  formerly  of 

manor,  or  re- 
puted manor  of  Barrow  Minchin^  in  the  county  of  Somerset^  with  the  mansion-house  called 
Borrow  Court  thereunto  belonging,  and  the  park,  and  also  all  his  freehold  uarasuages, 
lands,  tenements,  and  hereditaments  thereunto  belonging,  situate  in  the  parish  of  Barrow 
Mtnchin  and  Barrow  Gumey^  to  trustees  to  the  use  of  his  eldest  son  XT.  G>  LangLon^ 
for  twenty  years  from  the  day  of  the  testator's  death,  and  after  the  determination  of  that 
estate,  to  the  use  of  the  first  and  otlier  sons  of  the  testator's  younger  son  Charlet  Gore  in 
tail  male;  remainder  to  testator's  grandson  J*.  G.  Langton ^  and  his  sons  in  tail  male:  and 
bo  directed  that,  the  f}ersons  so  taking  these  estates  in  tail  male,  should  assume  and  use 
the  name  of  Gore,  He  then  disposed  of  other  parts  of  his  real  property  situate  in  variaos 
counties,  and,  among  other  legacies,  he  bequeathed  to  his  executors  all  arrears  of  rent  due 
from  any  tenants  of  his  estates  in  the  parish  of  Harrow,  to  be  laid  out  upon  the  farms,  Ac 
appurtenant  thereto ;  and  he  chained  his  said  estate  at  Barrow  with  certain  annuities. 
He  bequeathed  the  residue  of  his  personal  property  to  bis  son  Charles  Gore.  It  appeared 
manifestly  from  the  whole  of  the  will,  that  his  intention  was  to  dispose  thereby  of  all  bis  real 
estate.     The  testator  died  in  March  1801. 

The  estate  and  manor  of  Barrow  had  been  in  the  testator's  family  for  several  generations. 
In  October  1 800  be  purchased  a  farm  and  premises,  which  adjoined  to  and  were  in  some 
parts  intermixed  with  tiie  Barrow  estate,  and  which  were  situate  in  the  parish  of  Barrom 
Mtnchin  and  Barrow  Gurnetf,  That  parish  contained  two  hamlets,  Barrow  Minckin  and 
Barrow  Gumey. 

The  manor  of  Barrow  Minchin  was  a  reputed  manor,  without  courts,  quit  rents,  or  fms 
hold  tenants.  It  extended  beyond  the  hamlet  of  the  same  name,  and  comprised  lands  is 
the  other  hamlet.  The  gamekeeper  of  tlie  manor  of  Barrow  Minchin  had  been  in  the 
habit  of  shooting  over  the  lands  in  question  for  several  years  before  and  after  they  wen 
purchased  by  the  testator,  both  in  the  time  of  the  testator  and  of  the  defendanL 

The  testator,  upon  the  marriage  of  his  eldest  son,  had  settled  upon  him  oonuderable 
estates  at  a  distance  from  Barrow  Court.  The  son  acquired  also  property  by  bis  wife, 
whose  name  (Langton)  he  took ;  and  upon  his  marriage  he  6xed  bis  residence  upon  one 
of  the  estates  so  acquired,  at  a  distance  from  Barrow  Court, 

On  ejectment  bit>ught  by  M,  G,,  son  of  Charles  Gore,  the  second  son  of  the  testator, 
to  recover  the  farm  and  premises  purchased  by  the  testator  in  October  1800:  Held,  (on 
a  special  case  submitted  to  the  Court,)  first,  that  the  date  of  the  purchate;  the  situation 
of  the  lands  in  question ;  the  fact  uf  ikiliinm  Gore  Langtmi  being  eldest  son  of  the  testator, 
and  having  married  a  lady  of  fortune,  and  taken  her  surname ;  and  that  the  ancient  seat  of 
the  Gore  family  was  at  Barrow,  the  eldest  son  residing  at  another  place,  were  admissibte 
in  evidence  to  explain  the  intention  of  the  testator. 

Held,  secondly,  that  as  the  intention  of  the  testator  appeared  manifest  from  the  whole  ef 
the  will  (if  the  words  *'  thereunto  belonging  "  had  not  been  in  it]  that  the  lands  in  ques- 
tion should  pass  as  part  of  hi*  Barmw  estate,  and  as  a  jury  might  have  inferred  Irom  the 
fact  of  the  gamekeeper  of  tlie  manor  having  shot  over  the  lands  in  question,  that  they  were 
within  the  limits  and  part  of  the  manor,  and  it  was  left  to  the  Court  to  draw  such  cm- 
elusions  as  a  jury  might  have  drawn;  the  words  thereunto  belonging  might  bo  undcntood 
to  mean,  in  a  popular  sense  at  least,  **  situate  within  the  man6r ;  '*  and,  consequently,  that 
the  land  in  question  passed  by  the  will. 

the 
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the  same  place,  his  grandfather,  against  William  Gore       I8dl. 
Langton^  ^Q*9  of  Newton  Park^  in  the  said  county,        — — 

DoK  dem. 

eldest  son  and  heir  at  law  of  the  said  Edward  Gore^  for  Cork 
lands  in  the  parish  of  Barrow  Minchin  and  Barrow  Lakoton. 
Gumey  in  the  said  county.  At  the  trial  a  verdict 
was  taken  for  the  lessor  of  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case;  it 
being  open  to  the  Court,  if  necessary,  to  draw  such 
conclusions  in  point  of  fact  as  the  jury  might  have 
formed,  and  power  being  reserved  to  the  defendant  to 
object  to  such  parts  of  the  evidence  as  he  might  consider 
to  have  been  improperly  admitted  at  the  trial :  — 

The  will  was  made  on  the  Sd  of  February  1801,  and 
the  testator  died  seised  in  fee  of  the  premises  on  the 
27th  of  March  in  the  same  year. 

The  devise  under  which  the  lessor  of  the  plaintiff 
claimed  was  the  first  devise  in  the  will,  and  was  as  fol- 
lows :  —  *^  I  give  and  devise  all  that  my  manor  or  re- 
puted manor  of  Barrow  Minchin  in   the  county  of 
Somerset^  together  with  the  mansion-house  caUed  Bar- 
ram  Courts  thereto  belonging,  and  the  park,  and  also  all 
and  singular  my  freehold  messuages,  lands,  tenements, 
wd  hereditaments  thereunto  belonging,  situate,  lying, 
and  being  in  the  parish  of  Barrow  Minchin  and  Barrow 
Gurney  in  the  county  of  Somerset  aforesaid,  unto  A.^ 
B,j  C,  and  Z).,  trustees,  and  their  heirs,  to  the  use  of 
my  son  W*  G.  Langton  and  his  assigns  during  the  term 
of  twenty  years  from  the  day  of  my  death."     (A  devise 
was   here  added  to  support  contingent  remainders.) 
'^  And  after  the  determination  of  the  said  term  of  twenty 
years,  to  the  use  of  the  first,  second,  third,   fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  my  son  Charles  Gore,  lawfully  begotten,  sever- 
ally 
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1881.  ally  and  successively  in  remainder,  &c.,  and  the  seyeral 

J~~  and  respectiye  heirs  male  <tf  the  bodies  of  all  such  bods, 

Oou  &c. ;  the  elder  and  his  heirs  male  being  always  preferred. 

agamU  , 

Lahotow.  In  defiiult  of  such  issue,  the  same  prc^rty  was  devised 


to  the  use  of  J(^n  Gore  LangUmj  third  son  of  W*  G. 
LangUm^  for  life,  and  afterwards  of  his  6nL  and  otlier 
sons  in  tail  male;  and  fiiOing  such  issue,  to  the  use  of  the 
testator's  right  heirs.  The  following  clause  was  addedi — 
^  And  I  do  hereby  will  and  direct  that  the  person  or  per- 
sons (except  my  said  son  William  Gore  Langton)^  who 
shall  from  time  to  time  become  entitled  to  the  heredita- 
ments and  premises  hereinbefore  devised  under  or  by 
virtue  of  any  of  the  limitations  aforesaid,  shall  take  and 
use  the  surname  of  Gore  only,  and  die  arms  of  my  family, 
and  shall  have  them  duly  registered  in  tlie  college  of 
arms."  The  testator  then  devised  other  estates  to  the 
use  of  his  son  Charles  Gore  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  and  in  default  of 
such  issue,  to  the  use  of  Jo/m  Gore  Langtofi,  Aird  son 
of  W.  G,  Langton  for  life,  and  his  first  and  other  sons  in 
tail  male;  and' in  default  of  such  issue,  there  was  a  like 
devise  to  another  grandson,  and  ultimately  to  the  tes- 
tator's right  heirs.  There  was  no  direction  in  this  part 
of  the  will  for  taking  the  name  of  Gore.  After  several 
other  bequests,  which  are  noticed  (as  far  as  it  is  neces- 
sary to  advert  to  them)  in  the  judgment  of  the  Couit, 
the  testator  added,  — "  And  as  concerning  the  rents, 
issues,  and  profits  of  my  manors  or  reputed  manors, 
messuages,  lands,  tenements,  and  hereditaments,  with 
aTl  rij2;bts,  members,  and  appurtenances  thereunto  be- 
longing first  hereinbefore  devised  to  the  said  trustees 
and  their  heirs  in  trust  as  aforesaid,  (except  those 
limited  in  use  to  fV.  G.  Liangton  and  his  assigns  fer 

the 
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the  term  of  twenty  years,)  I  do  hereby  direct  that  tbe  188L 

same  Tents,  issues,  and  profits  shall  be  laid  out  and  ~— ^ 

inirested  by  ny  said  trustees  at  interest  in  the  funds,  In  Um« 


trust  as  to  the  sum  of  4000/.  for  the  youf^er  children  Immm^/qv. 
of  niy  said  son  Charles  Gore^  to  be  equally  divided 
amoi^t  them;  and  as  to  all  the  residue  of  the  said 
rents,  and  the  interest  and  dividends  of  the  atonies  over 
and  above  the  4000/.,  in  trust  that  they,  my  trustees, 
shall  lay  out  and  invest  the  same  in  the  purchase  of  an 
eatate  in  tfee-simple,  being  contiguous  to  my  said  maoocs 
and  estate  at  Barram  aforesaid,  or  as  near  thereto  as 
may  be;  which  said  estate  so  to  be  purchased  I  direct 
shall  be  conveyed  to  the  same  uses,  upon  the  aame 
trustis  and  to  and  for  the  same  intents  and  purposes  as 
are  hereinbefore  limited,  expressed,  and  declared  of  and 
concerning  my  said  manors,  messuages,  lands,  tene- 
ments, and  hereditaments  at  Bamrw  aforesaid,  or  as 
near  thereto  as  the  nature  of  the  case  and  ciacumstances 
may  admit*"  The  will  then  proceeded  thus :  — **  And 
I  give  and  bequeath  unto  my  executors  hereinafter  named 
all  arrears  of  rent  which  shall  be  due  to  m^  at  the  time 
of  ray  death  from  any  tenant  or  tenants  4tf  my  estates  in 
the  parish  of  Barrow  aforesaid,  apon  trust  to  lay  out  the 
auBe  in  repairing  the  farm-houees  and  buildtDgsappur- 
leoant  thereto,  and  in  draining  the  lands  for  the  best  and 
iifimost  improvement  of  ^tbe  same."  fle  also  kft  two 
annuities,  obarged  upon  his  **  said  estate  .at  Barraox** 
And  he  gave  all  the  residueof  his  jMrsoao/  estate,  cbaig^ 
and  dmrgeable  b»  was  before  mentioned,  to  ^bia  son 
HharUs  Qore. 

The  estate  and  manor  of  Banvm  appear^  to  ,h|i;ve 
been  in  the  testator's  family  for  several  ganesations.  The 
Arm  and  premises  for  which  this  qectment  wai  brought, 

adjoined 
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18dl.       adjoined  to  and  were  in  some  parts  intermixed  with  tfie 
.  ancient  Barrow  estate,  and  were  situate  ia  the  parish  of 

Dor  dem. 

GoRB         Barrow  Minchin  and  Barrow  Gurnejf*     They  were  pnr- 

againti 

Lamotok.  chased  by  the  testator,  and  conveyed  to  him  by  deeds 
of  lease  and  release  dated  21st  and  24th  of  Odober 
1800.  The  manor  of  Barrow  Minchin  is  a  reputed 
manor,  without  courts,  quit  rents,  or  freehold  tenaoU* 
There  are  two  hamlets  in  the  parish  of  Barrow  Min^ 
chin  and  Barrow  Gumey^  one  called  the  hamlet  of 
Barrow  Minchin^  and  the  other  the  hamlet  of  Bairem 
Gumey.  The  limits  of  the  manor  of  Barrow  MmcUn 
extend  beyond  the  hamlet  of  that  name,  and  comprise 
lands  in  the  hamlet  of  Barrow  Gunuy.  Some  ancient 
leases,  from  among  the  muniments  of  the  JBarrom 
estate^  were  set  out  in  the  case,  but  were  not  taken  iolo 
consideration  by  the  Court,  for  the  reason  assigned  in 
the  judgment  The  gamekeeper  of  the  manor  of  JSar- 
row  Minchin  had,  from  the  year  1780,  and  while  the 
testator  and  the  defendant  respectively  were  lonls-of 
the  manor,  been  in  tlie  habit  of  shooting  over  the  land 
in  question.  It  was  admitted  that  lands  in  the  hamlet 
of  Barrow  Gtirneyj  and  which  adjoined  the  farm  in 
question,  were  in  the  manor  of  Barrow  Minchin.  The 
testator  left  no  property  undisposed  of  by  will,  unkss 
the  premises  in  question  and  the  land  in  Baclewdl  vSust 
mentioned  were  to  be, so  considered.  The  lessor  of  the 
plaintiff,  Montague  Gore^  was  the  first  son  of  the  Reir. 
Charles  Gore,  (the  second  son  of  the  testator,  mentioned 
in  the  devise  by  the  name  of  Charles  Gore)^  and  he  at 
the  time  of  the  testator's  death  was  a  year  old*  At  the 
expiration  of  the  term  of  twenty  years  created  by  the 
testator  in  favour  of  the  defendant,  bis  eldest  son,  the 
defendant  gave  up  to  the  lessor  of  the  plaindff  all  the 

lands 
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lands  of  which  the  testator  had  been  seised  at  Barrcrjo,        I  SSL 
except  the  farm  in  qaestion.     The  testator  had  con-  "        . 

tracted,  after  the  execution  of  his  will,  for  the  purcliase         Gore 
of  a  farm  in  the  parish  of  BackwelU  adjoining  Barrow.      Lavotoit. 
The  conveyance  was  not  executed  in  his  lifetime,  but 
the  purchase  was  completed  by  his  executors.     Of  this 
last*mentioned  farm,  the  defendant  took,  and  retained 
possession. 

The  testator,  upon  the  marriage  of  the  defendant 
(some  time  before  the  execution  of  the  will),  settled 
upon  him  considerable  estates  siluate  at  some  dis- 
tance from  Barrens  Court;  and  the  defendant  at  that 
time  acquired  other  considerable  estates,  also  distant 
from  Barrtm  Courts  the  property  of  his  wife,  whose 
name  of  Langton  he  took  in  addition  to  that  of  Gore. 
Upon  his  marriage  he  fixed  his  residence  at  Newton 
Parif  in  the  county  of  Somerset^  part  of  the  last-men- 
doned  estates.  The  defendant,  unless  entitled  to  retain 
possession  of  the  land  for  which  this  action  was  brought, 
had  no  property  in  Barrow^  and  had  not  become  pos- 
sessed of  any  lands  as  hrir  at  law  of  his  father,  except 
the  farm  before  mentioned  in  Backvceil.  The  testator 
before  his  death  drained  the  land  in  question,  and 
pat  up  some  gates ;  the  accounts  for  the  drainage  were 
settled  and  allowed  by  the  testator^s  steward,  who  re- 
sided at  Barrow  Courts  and  the  gates  were  procured 
from  Barrow  Cottrt. 

This  case  was  argued  in  Hilary  term,  by  Robert  Scar^ 
left  for  the  plaintiff,  and  in  Easter  term  (a),  by  Follett 
for  the  defendant,  and  by  Robert  Scarlett  in  reply.  The 
arguments  were  in  substance  as  follow :  — 

(a)  Before  Lord  Tenterden  C.  J.,  LUUedaU,  Parke,  aod  PaUeton  Ji. 

Vol.  IL  Y  y  For 


686  CASES  IN  TRINITY  TERM 

1881.  For  the  plaintiff  it  was  contended,  that  the  farm  and 

premises  purchased  by  and  conveyed  to  the  testator  ia 
GoEK         October  1800,  passed  to  tlie  lessor  of  the  plaintiff  under 


ngfintst 


L.rKOTON.  the  words  **  all  that  my  manor  or  reputed  manor  of 
Barrow  Minchin  in  the  county  of  Somerset^  together  with 
the  mansion-house  called  Barrow  Court  thereto  belong- 
ing, and  the  park ;  and  also  all  and  singular  my  freehold 
messuages,  lands,  tenements,  and  hereditaments  there- 
unto  belongings  situate,  lying,  and  being  in  the  parish  of 
Barrow  Minchin  and  Barrow  Gumey^  in  the  couoty  of 
Somerset  aforesaid."  If  the  words  **  thereunto  bdong- 
ing^^  had  been  omitted,  there  would  not  have  been  a 
doubt  that  the  premises  in  question,  which  are  situate  in 
the  parish  of  Barrow  Minchin  and  Barrow  Gumeyy  would 
have  passed.  The  defendant,  the  heir  at  law,  contends 
that  the  farm  and  premises  are  not  within  the  manor, 
and,  therefore,  that  as  to  that  part  of  his  property  Edward 
Gore  died  intestate.  Several  constructions  may  be  put 
on  the  words  thereunto  belonging  in  this  part  of  the  will. 
The  clause  in  which  they  occur  consists  of  two  distinct 
parts.  In  the  first,  the  words  thereunto  belonging  refer  to 
the  mansion-house,  but  in  the  second  branch  they  refer 
to  the  word  '^  hereditaments,*'  which  is  the  last  antece- 
dent, and  may  be  considered  as  passing  all  heredita- 
ments belonging  to  the  testator's  freehold  messuages, 
lands,  and  tenemients.  Or,  if  the  words  *'  thereunto 
belonging  "  in  the  second  branch  refer  to  any  thing  in 
the  first,  they  may  be  construed  as  referring  to  all  the 
antecedents,  "  the  manor  of  Barrow  Minchin^  the  man- 
sion-house, called  Barrow  Courts  and  the  park."  As- 
suming even  the  true  construction  to  be  that  the  words 
refer  to  the  manor  alone,  there  is  sufficient  evidence  in 
this  case  to  shew  that  the  farm  and  premises  in  question 
are  in  fact  part  of  the  manor,  or  were  so  reputed  to 

be, 
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b%  and  the  testator  may  have  believed  that  they  did  be-        J  831. 
long  to  the  manor.     To  construe  this  clause  so  as  to        " 

DoK  dem. 

make  the  testator  die  intestate  as  to  any  part  of  his  Gore 
real  property,  and  more  especially  as  to  any  part  of  Lanotok* 
it  connected  with  the  Barrow  estates,  will  be  wholly 
inconsistent  with  the  intention  manifested  by  the  ge- 
neral scope  of  the  will,  and  by  the  particular  words  of 
several  passages  in  it.  (In  support  of  this  position 
he  referred  to  various  passages  in  the  will,  which  are 
commented  on  in  the  judgment  of  the  Court.)  The 
word  *^  belonging"  has  no  definite  legal  sense.  It  is 
used  to  denote  property :  it  is  also  very  commonly  em- 
ployed to  convey  the  idea  of  relation  or  connection ;  and  in 
this  sense,  the  lands  in  question,  if  they  have  been  known 
and  used  as  a  property  connected  with  the  manor,  may 
be  said  to  belong  to  it,  though  they  do  not  absolutely 
form  part  of  it*  A  jury  would  probably  infer  from  the 
fact  of  the  gamekeeper  having  shot  over  them,  that  they 
were  part  of  the  manor ;  and  the  Court  may,  by  the 
terms  of  the  special  case,  draw  such  conclusion  in  fact 
as  a  jury  might  draw. 

He  then  cited  Bodenham  v.  Pritchard  (a),  TAe  Vicars 
Choral  of  Lichfield  v.  Ayres{b\  Goodtitle  v.  Southern  (c), 
and  Ongley  v.  Chambers  {d)^  for  the  purpose  of  showing 
that  the  premises  in  question  might  pass  with  the  manor 
by  the  words  '^  thereunto  belonging,"  though  not  accu- 
rately descriptive  of  the  relation  of  that  property  to  the 
manors 

For  the  defendant  it  was  contended,  that  the  lands  in 
question  did  not  pass;  that  it  was  incumbent  on  the 
plaintiff  to  shew  conclusively  that  they  did,  for  the  heir 

(a)  XB^^C.  550.  (6)  Sir  W.  Jona,  455. 

(e)  \M.iS.  S99.  (iQ  ^  B.  M.  665. 

Y  y  2  at 
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1881.  at  law  could  not  be  disinherited  by  intendment;  that 
*""■"*  the  words  thereunto  belongtni^  would  denote  lands  which 
Goat         had   been   enjoyed  with   the  manor  for   a  number  of 

ottttiiui 

LAMOToir.  yearsy  and  had  either  descended  from  father  to  son 
with  the  manor,  or  been  so  usually  occupied  with  it» 
that  in  an  ordinary  sense  they  might  be  said  to  belong 
to  the  same  estate;  but  they  would  not  apply  to  newly 
purchased  estates  which  never  had  been  held  with  the 
manor,  or  even  been  in  the  family  of  the  testator  before 
the  purchase  in  October  1800,  Then,  that  being  so,  (it 
was  contended)  the  description  of  the  lands  consists  of  two 
necessary  terms :  one  is,  that  they  be  within  the  parish  of 
BanvxD  Minckin  and  Barrow  Gttrney ;  another,  that  they 
belong  to  the  manor  of  Barrow  Minchin^  in  the  sense  just 
now  pointed  out.  Now  there  were  lands  which  corre- 
sponded in  both  particulars  with  this  description,  and 
which,  undoubtedly,  passed  by  the  devise.  The  words, 
therefore,  of  this  part  of  the  will  are  satisfied  without 
being  construed  as  carrying  the  lands  in  question,  if  they 
do  not  correspond  with  the  description  in  both  particulars; 
that  is,  if  they  do  not  both  belong  to  the  manor,  and  lie 
within  the* parish.  Doe  dem,  Ryall  v.  Bell  {a)^  Doe  dem. 
Parkin  v.  Parkin  (i),  Doe  dem.  Dell  v.  Pigot  (c),  Doe  dewn. 
Ti/rrell  v.  Lyford  ((/).  In  Bodenham  v.  Pritchard  {e)  stress 
was  laid  upon  the  words  *^  as  now  enjoyed  by  me;" 
and  the  land  in  question  had  been  enjoyed,  as  it  was  at 
the  time  of  the  devise,  for  many  years.  Then,  if  the 
words  **  thereunto  belonging "  apply  to  the  manor, 
and  the  testator  intended  them  as  a  designation  of  the 
lands  which  were  to  pass  by  the  will,  no  extrinsic  evi- 
dence is  admissible  to  shew  what  the  intention  of  tlie 

(a)  8  T.  A.  579.  (6)  5  TaunL  SSI. 

(c)  7  TaunUSSS.  (d)  AM»iS.SSO. 

(r)  \B.i  C.  35a 

testator 
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testator  was,  but  that  must  be  collected  from  the  will        18S1. 
itself;  for  there  was  no  ambiguity  raised  by  the  extrinsic        ' 
circumstances^  inasmuch  as  the  testator  had  lands  in         Comm 

OgOtHti 

the  parish  of  Barrow  Minchin  and  Barrow  Gumey  be-  Lanotoi^* 
longing  to  the  manor  of  Barrow  M inching  which  fully 
satisfied  the  description :  Doe  dem.  Oxenden  v.  Chiches^ 
ter  (a).  Evidence  that  the  lands  in  question  answered 
the  description  in  the  will,  and  that  they  had  been 
occupied  and  formed  one  estate  with  the  manor  was 
undoubtedly  admissible,  but  no  such  evidence  was  or 
could  be  given. 

Cur*  adv.  vidU 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

Our  opinion  in  this  case  is  founded  upon  the  will  ot 
the  testator,  together  with  such  only  of  the  extrinsic 
facts  as  furnish  the  date  of  the  purchase  and  the  situation 
of  the  lands  in  question,  and  shew  that  William  Gore 
Langton^  the  defendant,  was  the  eldest  son  of  the  tes- 
tator, and  had  married  a  lady  of  fortune,  and  taken  her 
surname  of  Langton  in  addition  to  his  own ;  and  that 
the  ancient  seat  of  the  Gore  family  was  at  Barrow^  the 
eldest  son  residing  at  Newton  Park ;  and  all  these  facts 
were  undoubtedly  admissible  in  evidence,  {h) 

It  appears  by  the  will  itself,  that  the  testator  had,  on 
the  marriage  of  his  eldest  son,  settled  some  estates  upon 
him,  and  that  he  was  desirous  that  his  devised  estate  at 
BafTOW  should  be  held  by  members  of  his  family  bear- 
ing the  name  of  Gore ;  for  those  estates  are  settled  upon 
his  first  and  other  grandsons  (the  sons  of  his  younger 

(a)4D«w.€5,     I  FkiL  on  EvL  516*  6tb  ed. 

{h)  See  Lowe  t.  Lord  HufUmgtower,  4  Ruts,  532«  n. 

Yy  S  son 
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1831«       son  the  Rev.  Charles  Gore)  in  tail  male;  and  in  default 
of  such  issue,  upon  the  third  son  of  his  eldest  son  Gore 

JDoK  denu  | 

Goas        LangtoTii  and  his  first  and  other  sons  in  tail  male,  with 

against 

LAKaTOK*  a  direction  that  the  persons  who  may  become  entided 
thereto  (except  his  son  Gore  Langton,  who  is  to  hold 
(or  a  term  of  twenty  years)  shall  use  the  surname'  of 
Gore  only.  By  the  will  some  other  estates  hre  devised 
to  his  son  Charles  Gore^  with  a  remainder  to- his  first 
and  other  sons  in  tail  male,  with  a  remainder  to  the 
same  third  son  of  the  testator's  eldest  son,  and  his  first 
and  other  sons  in  tail  male,  and  a  like  remainder  to  the 
second  son  of  his  son  Gore  Langtorij  and  his  first  and 
other  sons  in  tail  male,  but  without  a  direction  to  take 
the  name  of  Gore.  The  advowson  of  a  vicarage  and 
some  other  lands  are  given  to  his  second  son  Charles  m 
fee ;  and  a  messuage  is  given  to  the  third  grandson  in 
fee.  There  are  also  specific  bequests  of  arrears  of  rent, 
and  of  some  accruing  rents,  and  of  various  sums  of 
money  and  other  personalty,  a  provision  for  the  testator's 
widow  on  a  release  of  her  dower,  and  a  residuary  clause 
affecting  only  the  personal  estate. 

The  will  is  very  long,  and  in  many  parts  very  minute, 
and  it  is  impossible  to  read  it  without  forming  an  opi- 
nion that  the  testator  supposed  he  had  devised  every 
thing  that  he  then  possessed ;  and  it  is  admitted  that  be 
had  so  done,  with  the  exception  of  the  lands  in  ques- 
tion. These  lands  were  conveyed  to  the  testator  be- 
tween three  and  four  months  before  the  date  of  his  will; 
they  adjoin,  and  are  in  some  parts  intermixed  with  the 
ancient  Barrow  estate ;  they  are  in  the  same  parish,  and 
were  treated  by  the  gamekeepers  of  the  testator  and  the 
defendant  as  part  of  the  reputed  manor  of  Barrow 
Minchin. 

Th€ 
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The  question  arises  upon  the  use  of  the  words  Mfi*e-        18S1. 
ufiio  belonnins  in  the  devise  under  which  the  plaintiff     _      '^ 

*»     ®  ^  Doe  dein. 

claims.     It  is  contended  for  the  defendant,  that  these         Gore 

againtt 

words  are  a  material  part  of  the  description  of  the  tene-  Lan-gtow; 
ments  devised,  and  that  the  testator  had  held  the  tene- 
ments in  question  for  so  short  a  time  that  they  cannot 
have  become,  by  reputation,  an  appurtenant  to  Barrow 
Court  or  the  manor  of  Batrow  Minchin.  The  clause 
runs  thus:  ^^  All  that  my  manor  or  reputed  manor  of 
Barrow  Minchin  in  the  county  of  Somerset^  together 
with  the  mansion-house  called  Barrow  Courts  thereunto 
belonging,  and  the  park ;  and  also  all  and  singular  my 
freehold  messuages,  lands,  tenements,  and  hereditaments 
iheretmlo  bdonging,  situate,  &c.  in  the  parish  of  Ba7row 
Minchin  and  Barrow  GurneyJ^  A  description  of  various 
other  lands  then  follows;  and  the  clause  declaring  the 
uses  of  the  devise  of  the  lands  first  mentioned  runs  thus : 
*'  All  that  my  said  manor  or  reputed  manor  of  Barrow 
Minchin,  together  with  the  mansion-house  called  Barrow 
Court,  and  the  park  thereunto  belonging ;  and  all  and 
singular  my  freehold  messuages,  lands,  tenements,  and 
heredilaments  thermnto  belonging,  situate  in  the  parish 
of  BaiTow  Minchin  and  Barrow  Gurney  aforesaid." 

It  is  obvious  that  the  words  thereunto  beUniging  are 
used  in  this  will  in  a  very  negligent  manner,  not  only 
in   the  passages  in  question  but  also  in  several  othe 
parts  of  the  will. 

In  the  first  clause  the  park  is  not  mentioned  by  itself 
ais  belonging  to  the  manor  or  the  mansion.  In  the 
second  clause  the  place  of  the  word  "  park"  is  changed, 
and  it  is  mentioned  as  belonging  either  to  the  manor  or 
the  mansion,  according  to  the  antecedent  to  which  the 
reader  may  choose  to  refer  it.     In  the  first  clause,  also,. 

Yy  4  if 
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ISSJ,       if  the  words  thereunto  belongings  the  second  time  they 

^     ,         occur,  are  to  be  referred  to  the  nearest  antecedent,  they 

GoMt        will  be  referred  to  the  park.     In  the  second  clause  they 

oignntt  111 

Lavotov*  certainly  cannot  be  referred  to  the  park,  but  must  be 
referred  to  the  manor  or  the  mansion.  And  it  seems 
most  reasonable  to  refer  them  to  the  manor,  for  then  the 
word  **  thereunto ''  will  refer  to  the  same  antecedent  in 
both  members  of  the  sentence.  It  will,  therefor^  be 
proper  to  consider  in  what  sense  the  words  *'  thereunto 
belonging "  are  to  be  understood  in  this  will ;  .and  the 
sense  that  will  best  accord  with  the  intention  of  the  te^ 
tator,  as  it  may  be  collected  from  other  circumstances, 
and  pthei  parts  of  the  will,  is  the  sense  that  ought  to 
prevail.  These  words  are^  in  common  speech,  of  diA 
ferent  import,  according  to  the  subject  of  which  they  are 
spoken.  If  we  speak  of  a  &rm  or  a  field  with  reference 
to  the  ownership,  we  say  it  belongs  to  such  a  one^ 
meaning,  thereby,  that  it  is  the  property  of  that  person ; 
if  with  reference  to  any  estate  of  a  particular  name^  we 
say  it  belongs  to  such  an  estate,  as  to  the  Britton  Ferry 
estate,  meaning  tiiat  it  is  parcel  of  that  estate ;  if  with 
reference  to  its  locality,  we  toy  it  belongs  to  such  a 
parish  or  township,  meaning  that  it  is  situate  in  and  a 
part  of  that  parish  or  township;  and  so  with  reference 
to  a  manors  we  say  it  belongs  to  such  a  manor,  mean* 
ing  that  it  is  situate  in  or  pari  of  that  manor,  in  the 
ordinary  and  popular  sense  of  the  word  *^  part,''  and 
nqt  in  the  strictly  legal  sense,  as  part  of  the  demesnes  of 
the  manor,  or  as  holden  of  the  manor  or  of  the  lord 
therepC . 

Itsopetiaes  happens  that  the  language  of  one  wilt  is 
BO.  n€t(ir)y  like  that  of  another,  as  to  laake  ^  decbioa 
lippq  tb(S«firat  a  plain  authority  to  govern  theaec«id| 

but 
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liQt  this  does  not  always  happen,  and  very  small  changes        1881* 
of  language  hare  often  led  to  a  difference  of  interpret- 
ation;    The  extrinsic  facts  in  this  case  leave  no  room  to         Oou 
doubt  that  the  testator  intended  his  newly^acquired  pro*      LAimoai. 
peny  to  pass  by  his  will  as  part  of  his  Barrtm  estate ; 
bat,  nevertheless,  it  cannot  pass,  unless  that  meaning 
can  be  collected  from  the  will  itself;  and  there  are  two 
clauses  in  the  latter  part  of  the  will  which  appear  to 
manifest  that  intention,  and  to  be  sufScient  to  authorize 
us  to  put  such  a  construction  on  the  words  thereunto 
behngtng  as  will  accord  with,  and  give  effect  to,  that 
intention.     These  clauses  provide  for  some  of  the  arrears 
of  rent,  and  for  the  charge  of  two  annuities.     The  first 
of  them  is  in  these  words :  **  I  give  to  my  executors  all 
arreais  of  rent  which  shall  be  due  to  me  at  the  dme  of 
my  death,  from  any  tenant  or  tenants  of  my  estate  in 
the.  parish  of  Barrow  aforesaid,  upon  trust  to  layout 
the  same  in  repairing  the  farm  houses  and  buildings 
appurtenant  thereto,  and  in  draining  the  lands  for  the 
best  and   utmost  improvement  of  the  same.''      The 
first  part  of   this  clause  will   evidently  include    the' 
arrears  of  rent  of  the  newly-purchased  property ;  and 
the  direction  in  the  last  part  seems  to  be  sufficiendy 
general  to  allow  the  arrears  of  one  tenement  to  be  ap« 
pUed  to  tlie  knproveinent  of  another,  where  they  might 
be  mcfte  wanting,  which  would  sliew  that  he  considered 
all  that  he  had  in  the  parish  of  Barrow  as  one  estate. 
The  same  is  manifested  by  the  clause  whereby,  after 
giving  two  small  annuities^  the  testator  adds,  and  **  I 
do  hereby  charge  my  estate  at  Barrow  with  the  payment 
oP  tbe-jsaae.'*     b  is  impossible  to  suppose  that  the  tes* 
tatov  intended  -a  division  of  this  charge  between  his  old 
and -MrTiewly^acqofred  property.    And  if»  by  the  true 

con« 
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1831.        construction  of  the  first  of  these  clauses,  the  arrears  of 
■        rent  are  to.be  applied  to  the  improvement  of  the  pani<» 

Dos  deitk 

OoRt  coiar  tenement  out  of  which  they  issued;  then,  if  the 
IrAMOToif.  tenehients  in  question  do  not  pass  by  the  willy  the  tes- 
tator will  have  devised  the  arrears  of  the  rent  of  tene- 
ments not  disposed  of  by  his  will,  which  he  cannot  be 
supposed  to  have  intended.  Nor  can  it  be  supposed 
that  he  intended  the  arrears  of  the  rent  of  the  lands  in 
question  to  be  part  of  the  residue  of  bis  personal  estate; 
for  it  will  be  found,  by  examining  the  other  parts  of  the 
will,  that  he  has  devised  the  arrears  of  the  rents  of  his 
several  other  estates  to  the  f>ersons  who  were  to  take 
those  estates  after  his  death,  not  leaving  any  of  them  to 
fall  into  the  residue. 

The  intention,  then,  of  the  testator  being  clear, 
supposing  the  words  *^  thereunto  belonging"  were 
not  found  in  the  will,  we  are  to  consider  whether  such 
a  sense  can  be  given  to  tliose  words  as  will  agree 
with  that  intention.  It  is  found  as  a  fact  in  the  case^ 
thai  the  limits  of  the  manor  of  Barram  Mitichin  extend 
beyond  the  hamlet  'of  that  name,  and  comprise  lands 
in  the  hamlet  of  Barrow  Gurjiey,  and  lands  adjoin- 
ing the  lands  in  question.  The  leases  which  were 
produced  in  evidence  mention  two  closes  only  of  those 
lands,  and,  therefore,  they  have  not  been  taken  into 
consideration.  It  is,  however,  found  as  a  fact,  that  the 
gamekeeper  of  the  manor  was  in  the  habit  of  shooting 
over  the  lands  in  question  for  several  years  before  they 
were  bought  by  the  testator,  as  well  as  afterwards,  in 
{        the  time  both  of  the  testator  and  of  the  defendant ;  and 

"  the  Court  is,  according  to  the  terms  of  the  special  case» 

to  draw,  if  necessary,  such  conclusions,  in  point  of  (act, 
as  a  jury  might  have  done.     Now,  although  the  acts  of 

a  game* 


t  t 
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a  gamekeeper  may  have  little  weight  in  the  estimation  of        18S1. 
lawyers,  they  have  often  much  weight  with  country  gen-        ■ 
tlemen,  and  I  do  not   doubt   that  a  jury  would  have         Gore 
iafeiTed,  from  the  whole  evidence,  that  the  lands  in      LajTmon. 
question  were  witliin  the  limits,  and  part  of  the  manor. 
And  considering  them  to  be  so,  the  words  *'  thereunto 
belonging  **  may  be  understood  to  mean  situate  within, 
it  beings  as  has  been  before  noticed,  by  no  means  un- 
usual in  common  speech  to  speak  of  land  lying  within  a 
manor,  parish,  or  other  district^  as  belonging  thereto* 
In  the  decided  cases  in  which  these  words  have  oc* 
curred,  and  wherein  it  was  held  that  property  in  ques- 
tion did  not  pass,  the  character  of  the  property  was 
such  as  not  to  admit  this  interpretation  of  the  words. 

For  these  reasons,  and  without  impugning  the  prin- 
ciples upon  which  the  argument  for  the  defendant  was 
founded,  or  the  authority  of  the  cases  quoted,  we  think 
ourselves  warranted  in  deciding  that  the  lands  in  question 
pass  by  the  will ;  and,  consequently,  the  postea  is  to  be 
delivered  to  the  plaintiff, 

Postea  to  the  plaintiff. 


Whit  WORTH  against  Hall. 

r^ASE  for  maliciously,  and  without  probable  cause.  In  an  action  for 
suing  out  a  commission  of  bankruptcy  against  the  wing  out  a 
.  plaintiff.     Plea,  not  guilty.     At  the  trial  before  Alex-  ^^^Ch"^ 
ander  C.  B.,  at  the  Summer  assizes  for  the  countv  of  «n"**beaTerrBd 

^  and  proved  that 

Derby  1830,  the  plaintiff's  counsel  haviuff  stated  his  ****  commi»*ion 

^  wai  superseded 

before  the  eom- 
menceiDent  of  the  action :  and  iT  this  fact  be  not  proved,  the  plaintiflf  ought  to  be  non- 
suited* though  it  was  not  averred  in  the  declanoion,  atid  though  the  defendant,  who  might 
have  demurred  for  the  omission,  has  not  done  so. 

case, 
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1831.        case,  Goulhum  Serjt.  objected  that  the  action  was  not 

-—        maintainable,  because  it  was  not  averred  in  the  dedar- 
WmrwoRtH 

agau^  ation,  nor  could  it  be  proved,  that  the  commission  had 
been  superseded ;  and  he  cited  Matthettos  v.  Dickinson  {a\ 
which  was  a  similar  action,  and  in  which  Gibbs  C.  J.  said, 
"  unless  the  commission  was  superseded,  the  action  could 
not  be  supported."  The  learned  Judge  thought  the  ob- 
jection fatal,  but  refused  to  nonsuit  the  plaintifl^  on  the 
ground  that  the  defendant  ought  to  have  demurred  to  the 
declaration ;  and  he  made  the  cause  a  remanet^  to  give 
the  bankrupt  an  opportunity  of  obtaining  a  supersedeas 

before  the  next  assizes. 

« 

Qoidbum^  in  the  following  term,  obtained  a  rule  nisi 
fer  entering  a  nonsuit. 

I 

The  Attomey-Gencral  and  JPi/nes  Clinton  now  shewed 

■ 

cause.  The  want  of  an  averment,  that  the  coramissiob 
was  superseded,  was  a  good  ground  of  demurrer,  and 
the  defendant  not  having  demurred,  the  learned  Judge 
was  right  in  refusing  to  nonsuit,  and  in  allowing  the 
bankrupt  an  opportunity  to  get  the  commission  super- 
seded. [ParfeJ.  If  the  objection  was  fatal,  the 
learned  Judge  ought  to  have  nonsuited  the  plaintiff; 
for  if  the  case  were  to  go  down  again  to  trial,  proof 
that  the  commission  had  been  superseded  since  the 
cause  last  came  on  would  be  no  answer  to  the  action.] 
It  must  be  conceded  that,  in  general,  an  action  for 
the  malicious  and  unreasonable  prosecution  of  an  ao- 
tion  by  bailable  process,  or  of  an  indictment,  cannot 
be  maintained  until  the  action  or  indictment  so  vek- 

(a)  7  TtmaU.  S99, 

atiously 


Hau« 
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atiously  instituted  has  been  determined  in  due  course        183|. 

« 

of  law  in  favour  of  the  party  sued  or  prosecuted.  ^„  ' 
and  that  the  omission  to  shew  such  termination  of  the  ng^inst 
former  proceeding  renders  the  declaration  defective  if 
demurred  to,  but  a  distinction  may  be  drawn  in  the 
case  of  maliciously  suing  out  a  commission.  There 
it  is  in  the  discretion  of  the  Lord  Chancellor  to  deterr 
mine  the  proceeding  by  supersedeas,  or  not,  at  his 
pleasure.  The  validity  of  a  commission  may  as  well  be 
tried  in  an  action  of  this  kind  as  in  one  of  trespass  or 
trover.  At  all  events,  after  verdict,  it  would  be  pre- 
sumed to  have  been  proved  at  the  trial  that  the  former 
prosecution  was  ended,  1  Wms.  Saunders,  228.  n.  (1).  la 
MaUhes^  v*  Dickinson  (a),  a  supersedeas  was  averred  in 
the  declaration,  and  the  question  was,  whether,  beloj; 
averred,  it  was  duly  proved.  The  dictum  of  Gibbs  C  J. 
in  that  case  is  the  only  authority  against  the  plaintifil 
[Lord  Tenierden  C.  J.  That  was  the  opinion  of  one 
of  the  most  I<:arned  and  acute  judges  that  ever  sat  in 
Weistminster  HalL  An  action  cannot  be  supported  for 
maliciously  holding  to  bail  without  shewing  that  the 
proceedings  were  at  an  end;  and  yet  the  discharge 
frpm  arrei^t  is  in  the  discretion  of  the  Court.  Such  a 
case,  therefore,  is  not  distingmshable  from  the  present. 
Taunton  J.  In  Matthews  v.  Dickinson  (a),  the  varianpe 
would  have  been  wholly  immaterial,  if  it  had  not  lieen 
necessary  to  shew  that  the  commission  had  been  super- 
seded.] 

Lord  Tenterden  C.  J.      If  a  commission  of  bank- 
rupt be  sued  out  without  any  reasonable  or  probftble 

(a)  TJoKfU.SSS. 

cause, 


1 


Halu 
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1831.        cause,  we  must  assume  chat  the  Lord  Cbanceilor  would 
■""■"^       supersede  it.     There  is  no  aoand  distinction  as  to  the 

Whitwortk 

against  point  raised  in  this  case,  between  a  malicious  prose- 
cution by  iodietment,  or  a  malicious  arrest^  and  a  mali- 
cious suing  out  of  a  commission  of  bankrupt.  Then,  as 
to  the  want  of  the  averment  in  question  being  cujred 
after  verdict ;  in  this  case  there  was  no  verdict,  and  the 
objection  was  not  merely,  that  the  declaration  did  not 
contain  such  an  averment,  but  that  if  it  had  been  thero^ 
it  was  not  capable  of  proof. 

LiTTLEDALE  J.  There  is  no  distinction  between  an 
action  for  a  malicious  prosecution  by  indiolBiefit,  or  for 
a  malicious  arrest,  and  one  for  maliciously  suing  out  a 
commission  of  bankrupt  In  all  of  them,  it  is  necessary 
to  shew  that  the  original  proceeding  which  formed  the 
alleged  ground  of  the  action  is  at  an  end. 

Parke  J.  It  seems  to  be  involved  in  the  propositioB, 
that  the  commission  was  sued  out  without  Reasonable 
and  probable  cause,  that  such  commission  must  be  su- 
perseded before  the  action  be  commenced,  for  the  veiy 
existence  of  the  commission  would  be  some  evidence  of 
probable  cause.  The  rule  for  entering  a  nonsuit  mutt 
be  made  absolute. 

Taunton  J.  concurred. 

Rule  abscdiite. 
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The  King  against  Bumstead. 

A  RULE  had  been  obtained  calling  upon  the  defend-  By  charter, 
the  company 

ant  to  shew  cause  why  an  information  in  the  nature  of  Patten 

makers  were 

of  a  quo  warranto  should  not  be  exhibited  against  him  made  a  cor- 
to  shew  by  what  authority  he  claimed  to  be  master  of  ing  a  matter, 
the  fellowship  of  the  Patten^makers'  company  of  the  MdiwelTe*** 


city  of  London^  on  the  ground  that  he  was  not  elected  JJ^'^^ny^ 
to  that  office  by  the  company  at  large  as  directed  by  ^®".  ^  •***^' 
their  charter,  but  by  the  master,  wardens,  and  assistants  the  ivn  wardens 

to  be  master, 
only.  By  a  by  .law 

afterwards 

By  charter  of  the  2d  of  August  1670,  the  patten-  made  and 
makers  within  the  cities  of  Zx>n  Jon  and  Westminster^  and  the  whole  c^m- 
ten  miles  thereof,  were  constituted  a  body  corporate,  by  ^^„  J„ 
the  name  of  «  The  Master,  Wardens,  Assistants,  and  ^  •^•^ 
Fellowship  of  the  Company  of  Patten  Makers  of  the  ***^<^*«^  ^  **>® 

■^  IT      .^  master,  war- 

City  of  London"  and  there  were  to  be  one  master,  two  <*««». »nd as- 

sistants  for  the 

wardens,   and  twelve  assistants  of  the  company,  to  be  time  being,  \n 

a  particular 

continued  as  thereinader  mentioned.     One  Granger  was  mode  (not  pre- 
named  the  first  master  of  the  company,  to  continue  from  barter)  out  of 
the  date  of  the  charter  until  the  25th  o{  March  1671.;  iTet'^MdlUffi. 
and  on  the  Thtursday  ueyit  before  that  day,  ihe. master^  b^n^^fth"*' 
wardens,  and  assistants  of  the  company  were  to  elect  number  of  the 

mastiTf  war- 
one  of  the  wardens  of  the  company  thereafter  named  dens,  and /issiii. 

,  .  ants,  and  se- 

to  the  office  of  master,  to  continue  m  that  office  from  lected  by  the 
the  said  25th  of  March  1671  until  the  25lh  of  March  wardens.    In 
1672.     J*  T.  and  J.  B,  were  then  named  to  be  the  first  ^^ity'rf 

▼oioesthe 
master  wa«  to  have  a  double  TOte ; 
Held,  that  the  by-law  was  bad,  because  it  extended  the  number  of  penons  eligible  by 
the  charter  to  the  office  of  matter:  and  (per  Parte  J.)  semble  that  it  was  also  bad  because 
the  election  was  required  to  be  in  a  particular  mode  not  prescribed  or  sanctioned  by  the 
charter. 

two 
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1S31.       two  wardens  of  the  company  from   the  datfs  of  dm 
~       charter  until  the  25th  of  March  1671 ;  and  on  Tkurtdag ' 

The  Kino 

agamsi  next  before  that  day,  the  master^  wardens^  and  assistants  . 
of  the  company  were  to  meet  and  elect  some  other  fit 
person,  being  one  of  the  assistants  of  the  company^  to 
be  warden  of  the  company  for  the  year  next,  ensuing, 
in  the  place  of  him  who  shoald  be  choaen  masterw 
The  charter  then  ordained,  that  it  should  be  lawful 
(or  the  company  of  patten-makers  and  their  flocoes- 
sors,  for  that  purpose  assembled,  yearly  on  every 
Thutsdey  next  before  the  25th  day  of  March  fir  ever  . 
thereafter^  to  elect  and  choose  one  qf  tJie  wardens  of  the 
company  to  be  maaler  for  (be  year  then  next  ensuing, 
and  also  at  the  same  time  to  choose  one  of  the  assistants 
to  be  warden  for  the  then  next  year;  and  every  master 
and  warden  so  from  time  to  time  le«ving  his  and  their 
places  of  master  i^nd  wardens  respectively  at  the  end 
of  their  year,  should  then  instantly  become  assistant  and 
assistants  in  the  room  of  him  or  tbem  that  shoald  be  so 
chosen  out  of  the  assislants  to  be  master  and  warden ; 
and  that  when  the  master  and  wardens,  or  any  of 
them,  at  any  time  within  one  year  after  they  wete 
chosen  into  their  office  sboold  die,  or  be  removed  from 
their  office  (which  they  might  be,  foi*  jilst  and  reason* 
able  cause,)  by  the  master,  wardetaSf  *and  assistanU,  \t 
should  then  be  lawful  for  such  and  so  many  of  the 
said  master^  wirdefffii  and  assistants  who  should  be 
then  living,  or  the  greater  jiiirt  of  theniy'  at  their 
will  and  pleasure,  to  qlect  oi|e  or  more  of  the  said 
wardens  or  assistants,  to  be  master,  warden,  or -war* 
dens  of  the  company,  according  to  the  provisions  in 
the  charter  before  expressed,  to  exercise  such  office 
until  the  25th  of  Marfh  next  ensuing  such  their  eleo* 

tion. 
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tion.     It  then  named  twelve  persons  to  be  assistants  (or        18'SI. 
life,  if  not  removed  for  just  cause,  and  described  their  » 

•'  '  The  Kiva 

duty;  and  upon  the  death  or  removal  of  any  assistants,  ^agawa 
the  master,  wardens,  and  remaining  assistants  were  au- 
thorized to  elect  as  such  so  many  other  persons  out  oF 
the  company  as  the  case  should  require,*  to  make  up  the 
number  of  assistants.  And  it  empowered  the  master, 
wardens,  and  assistants  to  fnake  by-laws  for  the  govern* 
ment  of  the  oompany,  and  of  persons  exercising  the 
trade,  both  in  matters  concerning  the  trade,  and  in 
their  offices,  functions,  &c.  concerning  the  company. 

By  a  by-law  made  by  the  master,  wardebs,  assistants, 
and  /eUawship  of  the  company  on  the  27th  of  Octcber 
1673,  it  was,  amongst  other  diings,  ordained,  that  from 
thencePorth  yearly  for  ever,  the  master,  wardens,  and 
assistants  of  the  company  should  assemble  in  the  fore- 
noon of  Thmrsiay  before  the  25th  of  Marchf  and  shonld 
proceed  to  the  election  of  one  master  and  two  wardens 
for  the  next  ensuing  year,  in  manner  following:  —  Piht, 
the  mastei*  and  wardens  for  the  time  being  should  agree 
and  present  to  the  assistants  there  assembled  the  names 
in  writing  of  two  or  three  meet  or  suffkieni  persons^ 
being  of  the  number  of  the  then  present  master^  wardenSy ' 
and  assistantsy  which  two  or  three  persons  should  im«  - 
mediately  withdraw  themselves;   after  which  the  said 
fnastetf  wardens^  and  assistants  who  remained  should, 
by  mqority  of  voices,  upon  the  question  put  by  the 
present  master,  or  one  of  the  wardens,   or  by  their 
ink  witb  a  pen  marked  upon  paper  where  their  names 
were,  elect  and  make  choice  of  one  of  those  two  or  three  ' 
persons  so  presented  in  writing,  to  be  master  of  the  ' 
company  for  one  year  thence  next  following,  until  an-  ' 
other  should  be  elected,  chosen,  and  sworn;  and  for 

Vol.  II.  Z  z  more 
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183]*       more  orderly  proceeding,  the  youngest  assistant  then 
present  was  to  give  the  first  voice,  or  first  ink  or  score 

The  Kino 

agtdrut  with  a  pen,  &c.  and  so  ascending  orderly  to  every  other 
assistant,  warden,  and  master,  until  every  one  had  given 
his  voice  or  ink ;  and  in  case  the  voices,  &c.  should  be 
even  in  number,  then  the  present  master  should  have  a 
double  voice  or  mark  for  the  final  determination  of  the 
new  master,  which  person  so  elected  should,  upon  the 
25th  of  March  then  next  following,  take  the  oath  of 
master,  &c. 

Since  the  year  1679  the  election  of  the  master  had 
been  uniformly  made  by  the  master,  wardens,  and  assist- 
ants of  the  company,  in  the  manner  pointed  out  by  the 
by-law;  and  on  Thursday^  the  24th  oi March  183 J,  the 
then  master  and  the  then  wardens  of  the  company  pre- 
sented to  the  assistants  the  names  in  writing  of  the 
defendant  and  A.  Bidpaihy  as  two  meet  and  sufficient 
persons,  (being  of  the  number  of  the  then  present  mas- 
ter, wardens,  and  assistants  of  the  company,  and  the 
latter  being  one  of  the  wardens,)  for  one  of  them  to  be 
elected  to  the  office  of  master  for  the  ensuing  year;  and 
the  majority  of  the  master,  wardens,  and  assistants 
elected  the  defendant  in  the  manner  and  according  to 
the  form  prescribed  by  the  by-law. 

The  Attomey^General  and  FoUett  now  shewed  cause. 
By  the  charter  the  right  of  electing  the  master  is  vested 
in  the  corporation  at  large,  but  they  were  parties  to  the 
bj'-law,  and  thereby  delegated  their  right  of  election  to 
the  master,  wardens,  and  assistants,  and  Rex  v.  West- 
wood  {a)  is  an  authority  to  shew  that  they  might  do  so. 
[Lord  Tenterden  C.  J.     The  charter  directs  that   the 

(n)  41?.  cj  C.  781. 

company 


BuMfiTBAO. 


IN  THE  First  Yeah  op  WILLIAM  IV.  703 

company  of  patten-makers  shall  elect  one  of  the  war-        183  L 
dens  to  be  master.     The  by-law  does  not  require  that 

•^  ^  The  KiKo 

the  master  elected  shall  be  one  of  the  last  wardens.  againti 
Is  not  the  effect  of  the  by-law,  therefore,  to  vary  the  con** 
stitution?]  A  by-law  narrowing  and  restraining  the 
right  of  election  is  bad,  but  here  the  by-la^  extends  the 
number  of  those  who  are  eligible,  and  such  a  by-law  is  not 
inconsistent  with  any  principle,  nor  is  there  any  authority 
to  shew  that  it  is  void.  It  is  true  that  by' this  by-law, 
the  master  may  be  elected  from  the  master,  wardens,  and 
assistants,  whereas  the  charter  requires  that  one  of  the 
wardens  should  be  elected.  But  as  every  master  and 
warden  going  out  of  office  becomes  an  assistant,  it  must 
have  been  contemplated,  that  in  course  of  time,  the 
whole  of  that  body  would  be  composed  of  persons  who 
had  previously  served  the  office  of  warden.  And  if 
that  be  the  case,  the  person  required  for  the  office 
of  master,  according  to  the  by-law,  must  have  all  the 
qualifications  required  by  the  charter. 

Curwoody  contra,  was  stopped  by  the  Court. 

Lord  Tenterden  C.  J.  This  by-law  is  bad,  not 
merely  on  the  ground  that  it  extends  the  number  of 
those  eligible,  but  also  because  it  varies  the  constitution 
of  the  corporation  (as  fixed  by  the  charter)  in  this 
respect,  that  if  the  mode  of  election  pointed  out  by  the 
charter  be  pursued,  the  same  person  cannot  be  master 
for  two  successive  years ;  but  if  that  prescribed  by  the 
by-law  be  adopted,  he  may.  In  this  case  the  defendant 
is  not  aided  by  the  mode  pursued  at  the  particular 
election  in  question,  for  the  two  persons  out  of  whom 
the  choice  was  to  be  made,  were  not  the  two  wardens, 
which  according  to  the  charter  they  ought  to  be. 

Z  z  2  Little- 
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1831.  LiTTLEDALE  J.     This  by-law  ap|)ears  to  me  confrary 

to  the  charter,  because  the  effect  of  it  is  to  extead  the 
Hm  KtKG 

ttsftttut       number  of  persons  eligible. 

Parke  J.    This  is  not  a  case  where  the  coipoimtiom 
at  large  have,  by  a  by-law,  merdy  delegated  the  power 
of  election,  which  they  possessed  beibrei  to  a  select  body ; 
because  here,  by  the  charter,  the  master  19  Xo  be  elected 
from  particular  persons,  viz.  the  two  wardens,  but  by  the 
by-law  he  may  be  elected  from  among  other  persons,  viz. 
the  master  and  assistants.     If  such  a  by-^law  were  good» 
the  charter  might  be  wholly  defeated.     It  appears  to  me, 
therefore,  that  the  by-law  is  invalid  altogether  on  that 
ground.     I  think  also,  that  that  part  of  the  by-law  which 
regulates  the  election  is  void,  because  the  right  to  elect 
is  thereby  delegated  to  the  select  body  on  condition  that 
they  elect  in  a  certain  mode,  wbich  is  not  direoCed  ft 
sanctioned  by  the  charter.     The  select  body,  therefore, 
have  not  the  power  which  was  given  by  the  charter  to 
the  corporation  at  large  (a). 


Taunton  J.  A  corporation  have  no  power  to 
make  a  by-law  contrary  to  their  constitution.  That 
is  one  of  the  first  elements  of  the  law  of  corpinntions* 
Then  the  question  is,  whether  this  by-law  be  not  con- 
trary to  the  constitution  of  this  company.  I  thinly 
as  the  charter  says  that  the  roaster  shall  be  .taken  out 
of  a  select  and  limited  number  of  persons,  it  was  not 
competent  to  the  corporation  to  enlarge  that  Bunbeis 
and  say  that  the  master  should  be  taken  out  of  any  other 
body.     I  allow  that  if  a  by-law  consist  of  two  parts. 


(a)  Where,  by  charter,  the  election  is  to  be  by  the  majority  of  a  par* 
ticular  body,  a  by-law  giving  the  preaidhig  oflbMT  A*  caadttg  volM  is  cwm 
the  votes  are  equal,  is  bad.     Rex  ▼.  Gin/ner,  6  T>  R.  73S. 

each 
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tacb  part  being  in  itself  entire,  and  capable  of  being       1831. 
separated  from  the  other,  the  circumstance  of  one  entire       — — 

\  r    ,        ,  TUtKiko 

and  separate  part  of  that  by-law  being  bad  will  not  ^gahui 
vitiate  the  other  (a).  But  here  the  parts  are  all  blended 
together  and  consolidated  in  one  mass,  and  cannot  be 
separated,  so  that  if  the  by-law  be  bad  in  part,  it  must 
of  necessity  be  bad  altogether.  The  rule  must  therefore 
be  made  absolute. 

Rule  absolute  (A). 

(a)  Player  t.   Vere^  Sir  T.  Raym.  2SS.  324.     Kex  ▼.   The  Fithermen 
^  I^aenkam  (per  Lord  Xlenyon),  8  T.  JK.35S. 

ib)  See  J2er  V.  Tucker,  2&f».  N.  P.  1170.  8th  edit. 


KiDif  against  Walker. 

THIS  was  an  action  for  breach  of  covenant  in  not  Where  a  de* 
fenduity  sued 

paying  a  sum  of  money,  with  interest,  according  to  upon  e  ■eruritj^ 
indenture  made  between  the  plaintiff  and  defendant*  ternL^peyT 
The  defendant  paid  money  into  court,  and  pleaded  s(Mt  coun  roffideni 
ad  diem.    At  the  trial  before  Vaughan  B.,  at  the  »7«-  *^^J[,*^jh 
dktsitr  Sammer  assizes  18  SO,  it  appeared  that  enoufffa  in««^"t^'^ 

"^^  ®      to  the  com- 

had  been  paid  to  cover  the  plaintiff's  demand,  with  in«  mencemcnt  of 

the  action,  but 

terest  down  to  the  time  of  commencing  the  action,  but  Dot  to  the  time 

I        .  I  I  .1   .  of  pajineintbo 

ndt  interest  to  the  time  when  the  money  was  paid  into  money,  the 
court     The  learned  Judge  directed  a  verdict  for  the  pi^!^,^da 
defendant,  giving  leave  to  move  that  a  verdict  might  be  i^Sound  to  ' 
entered  for  the  plaintiff  for  SL  125.,  the  interest  claimed  s<>«  >>>»  ^^r 

^  mages  for  the 

as  accrainiF  after  the  commencement  of  the  action.    A  "»««»*  "ca^ 

"    ^  iog  between 

rule  nisi  having  been  obtained  to  that  efiect,  the  commenoo* 

ment  of  the 
action  and  tli# 

FdUett  now  shewed  cause.     This  is  an  attempt  to  Court 
take  advantage  of  a  mistake,  and  the  question,  therefore, 

Z  z  3  is| 
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1831.        construction  of  the  first  of  these  clauses,  the  arrt»rs  of 
rent  are  to.be  applied  to  the  improvement  of  the  partU 
Ooat         caiar  tenement  out  of  which  they  issued;  then,  if  tlie 
LAMecoif.      tenements  in  question  do  not  pass  by  the  will,  the  tes- 
tator will  have  devised  the  arrears  of  the  rent  of  teoe- 
ments  not  disposed  of  by  his  will,  which  he  cannot  be 
supposed  to  have  intended.     Nor  can  it  be  supposed 
that  he  intended  the  arrears  of  the  rent  of  the  lands  in 
question  to  be  part  of  the  residue  of  bis  personal  estate; 
for  it  will  be  found,  by  examining  the  other  parts  of  the 
will,  that  he  has  devised  the  arrears  of  the  rents  of  his 
several  other  estates  to  the  persons  who  were  to  take 
those  estates  after  his  death,  not  leaving  any  of  them  to 
fall  into  the  residue. 

The  intention,  then,  of  the  testator  being  clear, 
supposing  the  words  *^  thereunto  belonging"  were 
not  found  in  the  will,  we  are  to  consider  whether  such 
a  sense  can  be  given  to  tliose  words  as  will  agree 
with  that  intention.  It  is  found  as  a  foct  in  the  casc^ 
thai  the  limits  of  the  manor  of  Barrcfw  MificAin  extend 
beyond  the  hamlet  'of  that  name,  and  comprise  lands 
in  the  hamlet  of  Barrow  Gurney^  and  lands  adjoin- 
ing the  lands  in  question.  The  leases  which  were 
produced  in  evidence  mention  two  closes  only  of  those 
lands,  and,  therefore,  they  have  not  been  taken  into 
consideration.  It  is,  however,  found  as  a  fact,  that  the 
I  gamekeepei'  of  the  manor  was  in  the  habit  of  shooting 

over  the  lands  in  question  for  several  years  before  they 
were  bought  by  the  testator,  as  well  as  afterwards,  in 
,        the  time  both  of  the  testator  and  of  the  defendant ;  and 
''  the  Court  is,  according  to  the  terms  of  the  special  case, 

to  draw,  if  necessary,  such  conclusions,  in  point  of  fact, 
as  a  jury  might  have  done.     Now,  although  the  acts  of 

a  game- 
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a  gamekeeper  may  have  little  weight  in  the  estimation  of       18SI. 

lawyers,  they  have  often  much  weight  with  country  gen-        

tiemen,  and  I  do  not  doubt  that  a  jury  would  have  go«b 
infeiTed,  fi-om  the  whole  evidence^  that  the  lands  in  l^^^on. 
question  were  within  the  limits,  and  part  of  the  manor. 
And  considering  them  to  be  so,  the  words  "  thereunto 
belonging "  may  be  understood  to  mean  situate  within, 
it  being,  as  has  been  before  noticed,  by  no  means  un- 
usual in  common  speech  to  speak  of  land  lying  within  a 
manor,  parish,  or  other  district  as  belonging  thereto. 
In  the  decided  cases  in  which  these  words  have  oc- 
curred, and  wherein  it  was  held  that  property  in  ques- 
tion did  not  pass,  the  character  of  the  property  was 
such  as  not  to  admit  this  interpretation  of  the  words. 

For  these  reasons,  and  without  impugning  the  prin- 
ciples upon  which  the  argument  for  the  defendant  was 
founded,  or  the  authority  of  the  cases  quoted,  we  think 
ourselves  warranted  in  deciding  that  the  lands  in  question 
pass  by  the  will ;  and,  consequently,  the  postea  is  to  be 
ddivered  to  the  plaintiff. 

Postea  to  the  plaintiff. 


Whitworth  against  Hall. 

r^ASE  for  maliciously,  and  without  probable  cause,   inmnacUonfor 

suing  out  a  commission  of  bankruptcy  against  the  wing  out  m 
plaintiff.     Plea,  not  guilty.     At  the  trial  before  Alex-  ^^^Ch"^ 
ander  C,  B.,  at  the  Summer  assizes  for  the  countv  of  "™«»*be*^"«d 

J         mnd  proTed  that 

Derby  1830,  the  plaintiff's  counsel   haviuff  stated  his  ^*  commjision 

°  wasfuperteded 

before  Uie  eon- 
tnencement  of  the  action :  and  if  this  fact  be  not  proved,  the  plaintiff  ought  to  be  Doti. 
suited,  though  it  vat  not  averred  in  the  deckuvtion,  and  though  the  defendant,  who  might 
have  demurred  for  the  omission,  has  not  done  so. 

case, 
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Wedmomff      The  Master,  &c.  of  the  Company  of  Apothe- 


JwMfS&i.      ^ 


CARIES  against  Benjamin  Greenwood. 


u#.  bound  him-  '^^HIS  was  an  action  brooftht  to  recover  penalties  for 

■elfapprentkv      X  ,  .  . 

to  an  apothft.  practising  as  an  apothecary  without  the  certificate 

caiy,  who  re-  .111  •^ 

sided  eight        required  by  the  statute  55  G.  8.  r.  194.  $.  SO. 
The  apothecary       At  the  trial  before  Park  J.,  at  the  Summer  assises 
hoMe^ii.  10  f^^  ^^  county  of  York^  1830,  the  following  appeared 
which  A.r^     jQ  be  the  facts  of  the  case :  — 

Bided,  and  at* 

tended  sereral        The  defendant  was  of  the  age  of  twenty-four.     He 

patients  there^  °  '' 

the  apotbecaiy    had  been  resident  with  his  father  an  apothecary,  and  also 

coming  over 

occasionally.  With  two  Other  apothecaries,  for  more  than  five  years 
suited  by  the  in  the  whole ;  the  latter  of  them,  named  Drake^  lived  at 
the^patieou:  Halifax^  and  the  defendant  was  assistant  to  him  for  two 
wata  nracti^  years.  His  brother,  John  Brooke  Greenwood^  was  also  an 
by  w.  as  an        apothecary,  and  resided  at  GomersalL  ei^ht  miles  from 

apothecary  i  j^  »       & 

within  Uie         Halifax^  and  practised  there.     On  the  25th  of  October 

meaning  of 

55  6.3.  c  194.  1828,  the  defendant  was  bound  apprentice  to  his  bro- 

ther  by  a  regular  indenture.  Upon  this  the  brother 
took  a  house  and  opened  a  shop  at  Halifax^  and  the  de- 
fendant resided  on  the  prembes  so  taken.  The  brother, 
according  to  his  own  testimony,  went  to  Halifax  several 
times  every  week,  and  was  consulted  by  the  defendant 
about  some  of  the  patients ;  and  it  appeared  that  he  had 
Ttsited  one  family.  It  was  proved  that  the  defendant  had 
visited  and  given  medicine  to  several  patients,  some  of 
whom  knew  him  when  he  was  with  Drake  at  Halifax, 
The  defendant  never  received  any  thing  for  his  attend- 
(|nces,  and  his  brother  was  paid  for  the  medicines  fur- 
nished. .  Upon  this  it  was  objected,  that  there  was  do 
^dencei  that  the  defendant  had  ever  practised  as  an 
apothecary.     The  learned  Judge  directed  the  jury  to 

find 
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find  a  verdict  for   one  penalty  of  20/.,  but  reserved        189 1* 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit     A       

AroTBUcAaBaf 
rule  nisi  having  been  obtained  for  that  purpose^  Conpuij 

Colinian  on  a  former  day  in  this  term  sheveed  cause* 
The  qu^tion  in  this  case  is,  wbe^ier  an  apotbecary'3 
apprentice  may,  on   the  faith   of  that  apprenticeship,     '  '\ 
attend  patients  in  the  absence  of  his  master,  without 
being  liable  to  penalties  for  having  acted  as  an  apo-  r 

tfaecary  within  the  meaning  of  the  SB  G.  3.  c.  IS^. 
5.  20.  (a)  It  might,  perhaps,  have  been  a  question  of 
fact  whether  the  defendant  practised  as  an  apprentice  or 
an  apothecary.  The  master  surely  cannot  have  a  right 
t0  disperse  bis  apprentices  over  the  country,  and  to  re- 
ceive the  money  fur  their  attendance.  The  apprentice 
QUf^K  to  have  ^i&  .master's  instruction  in,  each  particular 
case.  Tliis  is  clearly  a  case  within  the  mischief  con- 
templated by  the  legislature,  and  also  within  the  words 
of  the  peoal  clause* 
.... 

jP.  Pollock  apd  Cresfwell  contra.  The  question  is, 
whether  the  acts  dpne  by  the  defendant  in  this  case 
amfiw^i^^  t<^  a  practicing  as  an  apothecary^  or  whether 
tfae  defendant  did  not  practice  as  an  assistant  merely. 
Now  section  21.  enacts,   that  no  apothecary  shall  be 

(ff)  Section  20.  enacts,  "  That  if  any  person  (except  sucb  as  are  then 
actually  practising  as  such)  shall  after  the  ist  day  of  jfuguti  IB16,  act  or 
pnaclin  as  an  apothecary  in  any  part  of  Enf^iand  or  IVaUt,  without  having 
obtained  such  certificate  as  aforesaid,  every  person  so  ofiending,  shall  for 
crery  such  oflence,  forfeit  and  pay  the  sum  of  2(V. ;  and  if  any  person 
(eicept  such  as  are  dieti  atUng  as  aucb,  and  ncepting  penooa  who  hav* 
actually  served  an  apprenticeship  as  aforesaid,)  shall  after  the  said  ist 
day  of  Auguil  1815,  act  as  an  assistant  to  any  apothecary,  to  compound 
and  dispense  medicines,  without  baring  obtaiiled  ^eh  tenlfieate  aa  afbre- 
sai4  tferypamo  a^^ofiaodingfahall^ifor  wr^y  such  offeiio^  forfeit  and 
pay  the  sum  of  5/*" 

allowed 
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183  L*       allowed  to  recover  any  charges  unless  he  shall  prove  that 

„  "^        he  was  in  practice  as  an  apothecary  before  or  on  the 

CompAny      5th  of  August  1815,  or  that  he  has  obtained  a  certificate 

againU 

Gbunwood.  to  practise  as  apothecary  from  the  master,  warden,  and 
Society  of  Apothecaries.  In  Brown  v.  Robinson  (a),  to 
prove  that  the  plaintiff  had  practised  as  an  apothecary 
before  the  5th  of  August  1815,  three  witnesses  stated 
that  he  had  attended  them  as  an  apothecary  before  that 
day,  but  that  during  the  whole  time  of  such  attendance 
he  was  an  assistant  in  the  house  of  another  apothecary, 
though  they  always  paid  the  plaintiff.  Lord  Tenter- 
den  C.  J.  held  that  to  be  no  proof  that  he  practised  as 
an  apothecary,  and  he  is  reported  to  have  said,  that  no 
practice  while  in  the  service  of  another,  can  be  a  prac- 
tising as  an  apothecary  under  the  act.  In  Rose  v. 
College  of  Physicians  (i),  in  error,  it  was  held,  that  an 
apothecary  who  made  up  and  administered  medicines 
without  licence  or  the  direction  of  a  physician,  bat 
who  demanded  and  took  no  fee  for  his  advice,  did 
not  practise  physic  within  the  meaning  of  the  statute 
14  &  15  Hen,  8.  c.  5.  These  authorities  shew,  that  a 
prcLctising  must  be  for  the  party's  own  profit.  Here 
that  was  not  the  case.  If  the  acts  done  by  the  defendant 
in  this  case  amount  to  a  practising  as  an  apothecary, 
every  interference  of  an  apprentice  with  a  patient,  with- 
out consulting  his  master,  even  though  he  be  absent, 
the  administering  even  of  a  dose  of  medicine,  must  be 
equally  so.  Here  the  defendant  acted  boni  fide  as  an 
apprentice.  If  he  were  liable  for  any  penalty,  it  would 
be  for  acting  as  assistant  without  having  obtained  a  cer- 
tificate, which  is  a  distinct  offence,  subjecting  the  party 
to  a  different  forfeiture. 

(o)   I  Carr.  cj  Paynct  2G4.  (A)  5  Bio,  P,  C.  555.  Vol.  i.  78* 

Lord 
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Lord  Tenterden  C.  J.    If  the  defendant  in  this  case        1 831. 
be  not  the  apothecary,  then  his  brother  must  be.    Now,        — — 

ArOTHtCAEIlt* 

could  the  latter   maintain   an   action   against  patients       Company 
whom  he  never  saw  ?     We  will  take  time  to  consider  of    GftXKHwooo.  > 
our  judgment. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden  C.  J. ;  who,  after  stating  the  facts 
of  the  case,  proceeded  as  follows  :  — 

It  was  argued  for  the  defendant,  that  if  he  should 
be  considered  as  practising  within  the  terms  of  the  act, 
every  apprentice  to  an  apothecary  who,  in  the  absence 
of  his  master,  should  give  attendance,  advice,  or  medi- 
cines, might  be  so  considered.  We  think,  however,  that 
no  such  consequence  will  follow. 

The  act  does  not  in  terms  require  a  practising  on  the 
party's  own  account ;  and  it  must  be  obvious  that  if  a 
case  like  the  present  be  not  within  the  act,  a  door  will 
be  opened  whereby  the  objects  of  the  act  may  be 
evaded,  and  there  may  be  a  practising  at  several 
towns  under  one  certificate,  and  at  some  of  them  by 
persons,  under  the  name  and  colour  of  apprenticeship, 
with  little  or  no  benefit  to  the  patients  from  the  skill  or 
knowledge  of  the  person  who  has  obtained  the  certificate. 
We  think  the  only  safe  rule  is  to  confine  the  practice  of 
apprentices  to  the  residence  of  their  master,  whereby  the 
patients  may  in  general  have  the  benefit  of  his  skill.  In 
the  present  case  few  of  the  patients  could  have  that 
benefit  in  any  degree.  We  think,  therefore,  the  de- 
fendant incurred  the  penalty  of  the  statute,  and  con- 
sequently the  rule  must  be  discharged. 

Rule  discharged* 
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Tkursdtt^,        The   KiNG  agattist  Benett  and   Broughton,' 

Esquires,  Justices  of  Middle;s£X. 

Under  the  ita.  QATHERINE  HINESj  an  Irish  pauper,  being 
*"i2^^  33'aii  pregnant,  was,  at  her  own  request,  on  the  9th  of 

iriA  female       March  1831,  admitted  into  the  workhouse  belonfrin&r  to 

pauper  hanog  °    ° 

a  baitard  child    the  parish  of  St.  Lukcj  Middlcsez,  and  on  the  23d  wat 

bom  in  a  piriih 

in  Engiamd,  there  delivered  of  a  male  bastard  child.  She  resided  in 
age  of  nurture,  the  workhouse  from  the  time  of  her  admission ;  and  was,^ 
^^c^ugeabUy'  during  that  time,  chargeable  to  the  parish.  On  tlie  6th 
^fa«Tuioiurii  ^^  ^^y  ^^^  parish  officers  took  her  before  the  de*' 
tiie  child  eaniioc  fendants,    WiUiam   Benett   Esq.   and  Robert  Edwari^ 

beaentwith  ^  ^ 

ber»  the  act  not  Broughton  Esq.,  two  mamstrates  for  the  county,  and  re* 

autboriiing  the  ^  ^'  ^  ^^ 

removal  of  any    quired  them,  by  a  pass  under  their  hands  and  seals,  to 

lettled  penon.  •  •  «« 

cause  her  to  be  removed,  and  her  infant  child  also,  (or  die 
purpose  of  nurture.  They  refused  so  to  do.  A  rule  nisi 
was  afterwards  obtained  for  a  mandamus  to  compel  them 
to  sign  an  order  or  pass  for  the  removal  of  the  pauper 
With  her  male  bastard  child  (for  nurture  only)  from  tb^ 
said  parish  of  Saint  Luke  to  Ireland^  in  the  manner  dt^ 
rected  by  the  statutes  in  such  case  made  and  provided* 
In  the  present  term 


•i 


The  defendants  showed  cause  in  person  against  the 
rule.  The  act  59  6.  3.  c.  12.  5«  33.  empowers  two  jus^ 
tices  to  remove  natives  of  Scotland  or  Irelofin  not  settled- 
in  England^  and  who  have  actually  become  chargeable^ 
together  with  their  children,  so  being  chargeable  and* 
not  setded  in  this  country,  to  the  place  of  their  birth  or 
last  legal  settlement.     But  a  bastard  is  setded  where 

bom; 
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born;   and  although,  when  the  mother  is  settled  in  a        ]8.Sl.f 

different  place,  and  is  removed  thither,  the  child  may  ~ 

Tli6  Kino 

be  sent  with  her  for  the  purpose  of  nurture,  that  can        agmmt 

only  be  to  a  place  in  England^  where  the  child  may  still 

be  maintained  out  of  the  parish  funds,  at  the  expense  of 

the  place  in  which  it  was  born,  and  which  is  liable  for 

^ch  maintenance.     Res  v.  HenUington.  {a)     But  if  the 

^hild  is  sent  to  Ireland^  where  there  are  no  poor*laws, 

U^must  lose  the  benefit  of  this  maintenance;  and,  if  the 

Qiother  dies,  must  be  altogether  destitute,  as  no  order 

90uld   be  made  for  its  relief.     The  child,  ibere£bre» 

ought  not  to  be  removed  to  Ireland  j  and  as  an  infant 

^tbin  the  age  of  nurture  cannot  be  separated  from  its 

Qiotber,  she  also  must  remain.     It  may  be  said  that  this 

senders  the  act  nugatory  with  respect  to  the  mothers  of 

bastards  born  here;   but,  on  the  other  hand,  if  the  .   .« 

child  remain  in  this  country,  the  father  may  be  called 

upon  to  support  it ;   if  it  be  removed  with  tlie  mother, 

t^e  recourse  to  him  is  lost;    and  this  might  give  an 

qpening  to  much  oppression,  as  well  as  an  encourage* 

o^nt  to  immorality.     Another  objection  to  this  rule  is, 

tlfMt  it  is  an  attempt  to  compel  magistrates  to  come  to  a 

particular  decision.     The  Court,  in  Bex  v.  The  Justices 

of  Middlesex  {b\  refused  to  interpose  for  such  a  purpose. 

The  magistrates  here  have  not  refused  to  exercise  their 

jurisdiction,  but  have  heard,  enquired,  and  decided  to 

the  best  of  their  judgment     ^Lotd    TerUerden  C.  J. 

The  statute  is  imperative  if  the  parties  come  wkhin  it* 

Pfirke  J«     It  is  a  mere  question  of  law,  what  the  act 

requires.     No  discretion  is  given.]     The  act  makes  no 

provision  for  the  case  of  bastard  children. 


•J        ■      •  •     .  ri 


i 


V  '      -.    •.        >v< 


'* 


(o)  Cold,  6.     Dwg,  9.  n.  (2).  (6)  ^B.^A.  898. 


Law 


Bknbtt^ 
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1S3 1  •  Law  and  Heaton  contr^.     The  mother,  who  is  charge- 

able,  and  not  settled  in  England^  must  be  removed  by 
The  Ktkg 

agaitut  the  express  words  of  the  statute.  Supposing  that  in 
this  case  the  infant  cannot  be  separated  from  its  mother, 
the  consequence  will  then  be,  that  it  must  be  removed 
with  her,  upon  the  principles  of  general  {)olicy  ad- 
verted to  by  the  Court  in  Rex  v,  Leeds  {a).  That  case 
shews  that  a  wife,  although  having  a  maiden  setde» 
ment  in  England^  may  be  removed  to  Ireland  or  Scoi- 
landy  when  the  husband  is  sent  thither  in  pursuance 
of  the  statute.  Where  the  mother  is  removed  -from 
one  place  to  another  in  England,  her  child,  within  the 
age  of  nurture,  mast  go  with  her,  although  it  be  settled 
in  a  different  parish  from  that  to  which  she  is  re- 
moved, Skeffreth  v.  Walfbrd  {b) ;  and  it  must  still  be 
supported  in  the  new  place  of  residence  by  the  parish 
to  which  it  belongs.  Rex  v.  Hemlington  (c),  notwith- 
standing the  inconvenience,  which  might  be  alleged  in 
that  case  as  well  as  in  the  present,  where  the  parishes 
are  distant  from  each  other.  The  act  59  G.  3.  c  12. 
s.  SS.  speaks  of  persons  who  have  become  chargeable  by 
themselves,  or  ^'  his  or  her  family,"  and  may  therefore 
be  deemed  to  contemplate  the  removal  of  all,  even  in 
cases  like  the  present. 

Cur,  ado,  vtdt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  case  was  very  well  argued  in  the  course  of  this 
terra.  The  difficulty  is  in  saying  what  precisely  ought 
to  be  done  under  the  statute  59  G.  3.  c.  12.  s.  33.,  which 

(a)  4JB.iji,  498.  (6)  2  Bott,  pi.  11 .  6th  edit 

(c)  Cold,  6.    Doug.  9.  n,  (2j. 

provides 
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provides  for  the  removal  of  Irish  and  Scotch  paupers  in        1831. 
the  mode  pointed  out  as  to  rogues  and  vagabonds  by 
17  G.  2.  c,  5.  5.  IS,  14<.    It  was  said,  in  support  of  the  rule,        ^ainu 
that  where  a  woman  settled  in  one  parish  in  EnglandhBA 
a  bastard  child  born  in  another  parish  also  in  England,  it 
had  been  usual  to  remove  the  child  with  the  mother  for 
nurture,  and  that  it  was  then  taken  caVe  of  by  the  parish 
to  which  it  was  sent,  at  the  expense  of  the  parish  where 
it  was  settled  by  birth.     On  the  other  hand  it  was  con- 
tended, that  the  child  having  a  settlement  in  the  parish 
where  it  was  born,  the  act  of  parliament  gave  the  justices 
no  power  to  remove  it ;  and  it  was  observed,  that  where 
a  child  was  removed  with  its  mother  from  parish  to 
parish  in  England,  no  difficulty  arose,  because  one  parish 
or  the  other  was  obliged  to  give  it  present  support,  but 
that  in  Ireland,  where  there  are  no  poor  laws,  there  was 
no  parish  which  could  be  called  upon  to  nurture  the 
child,  nor  any  one  to  enforce  maintenance   from   the 
place  of  its  birth.     There  was  much  weight  in  those 
observations.     There  may  certainly  be  great  inconve- 
nience in  separating  the  mother  and  child;  still,  if  the 
law  gives  no  authority  to  remove  the  child,  that  inconve- 
nience cannot  be  avoided,  while  the  law  continues  as  it 
is.     And  it  is  clear  that  by  59  G.  3.  c.  12.  5.  SS.,  no  such 
power  is  given.      That  section  requires   two  justices, 
upon  complaint  that  any  person  born  in  Scotland  or 
Ireland  hath  become  chargeable  to  a  parish  by  himself 
or  herself,  or  his  or  her  family,  to  enquire  whether  he 
or  she,  or  any  of  his  or  her  children  have  any  settlement 
in  Efigland,  and  if  it  shall  be  found  that  such  person 
was  born  in  Scotland  or  in  Ireland,  has  no  settlement 
in  England,  and  has  become  chargeable  to  such  parish 

by 
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by  himself  or  bis  or  her  family,  tben  by  a  pass  to  cause 
such  poor  person,  his  wife,  and  such  of  his  or  her 
children  as  shall  not  have  gained  a  settlement  in  England^ 
to  be  removed  to  the  place  of  his  or  her  birth  in  the 
manner  directed  by  the  17  Gr.  2.  c.  5.  5. 13.  and  14.  Tbe 
statute,  therefore,  authorizes  and  requires  the  justices  to 
remove  to  Ireland  the  mother  who  has  not  gained  any 
setdement  in  England;  but  it  gives  them  no  power  to 
remove  tbe  child  which  has  acquired  a  settlement  there 
by  its  birth.  There  may  undoubtedly  be  hardship  in 
removing  the  mother  without  the  child,  but  that  most 
be  submitted  to,  for  the  act  is  imperative.  The  rule^ 
therefore,  must  be  made  absolute  as  to  the  removal  of 
the  mother,  and  discharged  as  to  that  of  the  child. 

Rule  absolute  for  the  removal  of  the  mother,  — 
discharged  as  to  that  of  the  child. 


June  lltlu 


Kearsey,  Assignee  of  the  Estate  of  Havisidb, 
a  Bankrupt,  against  Carstairs  and  Others. 


By  indenture 
of  dcmiM,  re- 
citing that  the 
lenee  had  pur- 
chucd  certain 
fixtures  on  the 


COVENANT.     The  declaration   stated  that  by  in- 

denture  made  between  the  defendants  and  Haviside 

before  his  bankruptcy,  the  defendants  demised  premises 

to  Haviside  for  a  term  of  years;  and  that  by  a  covenant 


premisei.  on 

condition  of 

their  lieing  refrarchased  as  afVer  mentioned,  it  was  agreed  betvreen  the  lessor  and  k 

and  the  lessor  oovenanted,  that  on  the  expiration  or  other  sooner  determinatiqn  of  the 

term,  he,  the  lessor,  should  and  would  take  the  fixtures  at  such  price  as  they  should  be 

appraised  at  bj  two  competent  persons,  one  to  be  named  on  each  side. 

The  lessee  became  bankrupt,  and  his  assignee  declined  the  lease  (which  was  delivered 
up),  but  he  required  the  fixtures  to  be  repurchased,  and  brought  an  action  of  covenant* 
against  the  lessor  for  not  appointing  an  appraiser :  Held,  that  as  by  6  G*  4.  c.  16.  f*  75.  tbe 
bankrupt,  on  delivering  up  the  lease,  was  discharged  from  all  tbe  covenants  on  hit  part,  per- 
formance of  the  ooTeoant  in  question  could  not  be  enforced  by  the  assignee  against  the  lessor. 


in 
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in  the  said  indenture,  reciting  that  H.  had  purchased  'l^Sl. 

certain  fixtures  on  the  said  premises,  on  condition  of  ^   .{  ■   • 

their  being  repurchased   as   after    mentioned,   it   was  agphut 


Ca 
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agreed  between  the  parties,  and  the  defendants  cove- 
nanted, that  immediately  on  the  expiration  or  other 
sooner  determination  of  the  term,  they,  the  defendants, 
should  and  would  take  the  said  fixtures,  and  pay  such 
price  for  them  to  H,f  his  executors,  or  assigns,  as  they 
should  be  appraised  at  by  two  competent  persons,  (one 
to  be  named  on  each  side),  or  by  an  umpire  to  be  named 
by  such  two  persons  if  they  could  not  agree ;  that  JFf. 
purchased  and  paid  for  the  fixtures,  and  afterwards, 
during  the  term,  became  bankrupt,  and  the  plaintiff  was 
appointed  his  assignee ;  that .  the  plalntiiF  declined  to 
accept  the  lease,  and  i7.,  within  fourteen  days  after 
notice  thereof,  delivered  up  the  lease  and  premises,  pur- 
suant to  the  statute  (a),  to  the  defendants,  who  accepted 
the  same,  and  the  term  granted  to  H*  was  thereby  de- 
termined ;  that  the  plaintiff  afterwards  appointed  a  com- 
petent person  to  appraise  the  fixtures,  and  requested  the 
defendants  to  do  the  same;  but  that  they  did  not  nor  ''^''  ^"^ 
would,  immediately  on  the  determination  of  the  term, 
accept  the  fixtures,  and  pay  such  price  for  the  sam6'a^  'u>  Minima 
they  should  have  been  appraised  at  according  to  the  .  ^  •*  i  ^n^^ 
covenant,  but,  on  the  contrary,  would  not  apfioint  &'  ^^ 
competent  person  to  appraise  the  fixtures,  anc)  neglected^ 
and  refused  so  to  do,  and  did  not  nor  would  pay  the , 
price  or  value  of  the  same  either  to  i/.,  before  his  bank- '  ^^  *"^  ^  '* 
r uptcy,  or  to  the  plaintiff  as  assignee.  There  was  a  second  ^ '  ^^  >•  ^  >  ^ .« 
count,  setting  out  a  similar  demise  by  indenture  of  certain  <  <7  vi^  .nf 
premises,  in  that  indenture  mentioned9  and  alleging  a.  -V  i  u^  i- 
like  breach  of  covenant,  only  omitting  to  aver  that  the  ^  ^^^'^  ^ 

(a)  6  6. 4.  cw  16.  4. 75*  See  the  judgment^  page  72(?.  post. 
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ISSU  plaintiiF  declined  the  lease,  and  stating  that,  after  the 
expiration  of  the  term,  the  plaintiff*  appointed  a  compe- 

ngairm  tent  appraiser,  who  valued  the  fixtures  at  108/.;  but 
the  defendants  would  not  name  an  appraiser,  nor  accept 
the  fixtures,  or  pay  the  value. 

The  defendants  pleaded,  among  other  pleas,  the  fol- 
lowing :  —  1.  That  the  bankrupt  did  not  nor  would,  after 
the  determination  of  the  term,  appoint  an  appraiser. 
2.  That  the  indentures  mentioned  in  the  two  counts 
were  the  same  and  not  different;  that  the  premises 
in  the  two  counts  mentioned  were  also  the  same ;  and 
that  before  the  issuing  of  the  commission,  and  before 
notice  to  the  defendants  of  an  act  of  bankruptcy,  a  part 
of  the  rent  in  the  said  indenture  mentioned,  to  an 
amount  exceeding  that  of  the  damages,  became  due  from 
the  plaintiff  to  the  defendants,  which  rent  the  defendants 
offered  to  set  off.  S.  (To  the  second  count)  That  the 
plaintiff,  as  assignee,  declined  the  lease  pursuant  to  the 
statute,  and  H.  the  bankrupt,  within  fourteen  days  after^ 
wards,  delivered  up  the  same,  and  the  term  thereby 
granted,  to  the  defendants,  whereby,  and  by  force  of  the 
statute,  the  term  became  wholly  ended  and  determined, 
and  the  indenture  and  the  covenants  therein  wholly 
void,  and  the  defendants  were  discharged  as  to  all  per- 
sons from  liability  in  respect  of  any  subsequent  non* 
performance  of  the  said  covenants. 

The  first  of  these  pleas  was  specially  demurred  to, 
inasmuch  as  it  did  not  state  that  the  assignees  appointed 
no  appraiser ;  and  for  other  reasons.  The  next  was  also 
specially  demurred  to,  on  the  ground,  among  others,  that 
it  averred  the  indentures  and  premises  mentioned  in  both 
counts  to  be  the  same,  whereas  they  clearly  appeared  by 
the  declaration  to  be  different ;  and  also  that  it  was  left 
uncertain  which  count  of  the  declaration  the  plea  was 

intended 
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intended  to  answer;  and,  further,  that  it  offered  a  set-       18S1. 
off  against  unliquidated  damages ;  and  on  the  last  two       ' 
grounds  the  Court  intimated,  in  the  course  of  the  argu-     ^  ag"inst 
ment,  that  that  plea  could  not  be  maintained ;  observ- 
ing, however,  &i  to  the  first  ground  stated  in  this  de- 
murrer, that  demurring  to  a  plea,  because  it  alleged  an 

indenture  set  out,  and  premises  mentioned,  in  different 
counts,  to  be  one  and  the  same,  only  tended  to  ex- 
pense, as  it  would  drive  defendants  in  such  cases  to 
plead  a  separate  plea  to  each  count,  although  the  same 
answer  might  apply  to  several.  To  the  remaining  plea 
there  was  a  general  demurrer.    Joinder  in  demurrer. 

F.  Pollock  in  support  of  the  demurrers.  If  the  as- 
aigaccs  bad  the  right  to  enforce  tliis  covenant,  they,  and 
not  the  bankrupt,  were  the  persons  to  nominate  an  ap- 
praiser. And  the  assignees  had  a  right  to  sue  upon  the 
covenant,  if  the  bankrupt  would  have  been  entitled  to 
do  so  on  the  determination  of  the  lease.  It  appears 
never  to  have  been  distinctly  laid  down  what  actions  may 
be  brought  by  assignees  in  their  own  names  upon  rights 
accruing  to  the  bankrupt.  Rights  of  action  for  personal 
injuries  certainly  do  not  pass  to  the  assignees ;  but  on 
contracts  it  seems  taken  for  granted  in  modern  practice, 
that  the  right  to  sue  does  vest  in  them.  By  5  G.  2* 
c.  SO.  s.  I.,  the  bankrupt  was  bound  to  discover  to  the 
commissioners  **  all  his  effects  and  estate,  real  and  per- 
sonal," and  how  he  had  disposed  of  any  *^  goods,  wares, 
merchandizes,  monies,  or  other  estate  and  effects  of  which 
be  was  possessed,  or  in  or  to  which  he  was  any  ways 
interested  or  entitled,"  or  whereby  he  had  *<  or  might 
have  or  expect  any  profit,  possibility  of  profit,  benefit, 
or  advantage  whatsoever."  The  language  of  6  G.  4. 
c.  16.  5.  63,,  describing  the  property  of  the  bankrupt 
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loSJJ       which  Ts  to  be  conveyiecl  by  ihe  CDinnirss!oilers  to  the 

£iAR8iT      ^ssigniees,  is  less  particular;  but  Ihe  fcfiii$ii*taiist-biiVe* 

bie'en  meant  to  apply  as  eJttensively. ' '  IffteljK&Vibtf  if(i6%' 

the  last  as  well  as  the  firslf  prea'aetodfreatdiij^ifi  fcc^'' 

whedier'the  batilcrupt  shoiffA  have' siuea/'bi'-^ihfe'^si*^ 

sigiiees.      CLof d    Tente^den  C-  X  ' ' '  6^'  HdS^fy  "''W 

$mm  v:Coffin{d)  ft' was  helti;  that  By  the''bitikrii^'1k^i' 

theD  subsisting,  (and  the  kacine  ^eas'onlti^  Wilf  ap(Ay  t<0 

the  present  statute,)  rights*  df  action,' as  well  fl^ev^rjf 

othefr  beneficial  interest  which  the  badkhipt^h^s,  ev^ 

thing  belonging  to  him  tbat  can  be  turned  to  profit,  pas^ 

to  the  assignees  by  the  assignment; 'and  actions  to^MbrCe 

such  rights  are  to  be  brought  by  theml"  '"[ilhrdt^TeMit^ 

den  C  J.    There  a  right  of  ftctidn'had  deariy  Vested  in' 

the '^bankrupt  at'  the  thne  of  the  bmkrdptcy.^     Ttie 

remaining  question,  th^n,  is,  WhkHdk-^'iipdn  the  giVin^ 

lip' of  this  lease, '  a 'right  accrued  to  ^h^  befifefitr  df'thS 

covenant  for  re-purchase  bf  ihe' '£lxiiires.     NoV,  Itwas 

held  \h  Ex  parte  lfix6n{b\  and  Ex  parte'  MdundVeli'(h)j 

upon  the  construction  of  tovenahts  'td  t&lce  eff^^t'£t^'ffi% 

end' or  othel*  sooner  deterntf nation  of  k  term',  1£hat  thb* 

refusal  of  assignees  to  accept  a  leas^  oh  peti^h^(ta'ndl^ 

49  G.'S.  c.  12i.  5. 19.)  was  a  detei^ihination'  (tf'theTe^e 

wkhin  the  meaning  of  such  coveiiai>tsV  and  thai:  th^y 

might  thereupon  be  enforced  by'thb  ^artjr  entitled  th 

the  benefit  of  them.    'The  covenant,  tnerefore,'  in  ^tfk 

case,  caine  into  operation  ^hen  the  l^ase  was  delivered 

up,  as  if  it  had  expired  by  la^se  of  thliie^.^    Th^  asH^ees 

were  entitled  to  enforce  it,  and  they  iVei%'  tfi^  ^h)|^ 

persons  both  to  appoint  an  appraiser,  dnd  to  bring  thfii 

action  on  the  refusal  of  the  defendants  to  pexform  theif 

part  of  the  agreement. 

(a)  8  B,  B.  444.  {h)  1  Rote't  Rep.  445.    8  Modd,  Sep.  519. 

(r)  2UadtL5l5. 

Catding 


IN  THjff  fiftpr  Yea^  qf  WILLIAM  IV-  7,aft 

f  da^ng  contF^^  .The.plakitifi}  having  declined  the  18Sj[^ 
leas^.pii^suaKt  tQ  the<statu^,  cannot  maintain  an  action  ^  . 
lypop a^p  poyenanis  to  Havistde  and  his  assigns;  nor  is  agmnjr 
n^  ^  a  condUion  \o  appoint  an  appraiser,  for  th^t  was  *   ' 

to  jbe  dpne  by  the  bankrupt,  or  his  assigns,  which  cha* 
rafter,  4n.re^^t  qC  the  present  lease,  the  plaintiff  has  re«- 
iipimced*  AH  the  covenants  of  the  lessee  are  put  an  end  to 
by  tbe.rej^tion  of  the  lease,  in  the  same  manner  as  they 
W9i||4  have  been  by  an  acceptance,  which  was  held  to  hav^ 
^at  /effectjn  Doedem.  Cheerey^  Smith  {a).  It  wou}d,  in- 
de^  be  siprange  if  the  lessors  continued  to  be  bound, . 
whfl^  by  the,  express  words  of  the  statute,  the  lessee  and 
his  assigns  are  discharged.  Ex  parte  Dixon  (6)  and  Ex 
pairfe  Jijtqwfflrefi  («)  f re  distiqgi^shable  froiji  the  ps^isent 
qf|e»  T^er^  is  ^  g^rf^t  diiSkrence  between  the  deterpin- 
atioq  of  ^  l^e.on  petition  by  order  of  a  court  of  equity, 
wfiic^  is  a  deternvnation  by  act  of  law,  and  in  which  case 
the  Q^ur^  i)h11  see.  that  justice  is  done  between  the  parties 
upoo  the  whele  transaction,  and  a  throwing  up  of  the 
ti^m  at  the  mere  will  of  one  of  the  parties.  Those  de- 
ciaipns  ;vrere  undev  the  statute  49  G.  S.  c.  121.  Before 
the  passing  of  the  act  6  G.4i.  c.  16.,  assignees  could  not 
es^piierate  the  bankrupt  from  the  covenants  by  declining 
th^fleaso;  the  only  course  they  could  take  was  to  acoept 
it,  ^d  then  rid  themselves  of  future  liability  by  assigning 
pvfir,  Qnslaw  v.  Carrie  (d).  For  this  circuitous  modie  of 
^isclyirging  themselves,  the  new  act,  sect  75.,  substitutes 
a  direct  one,  namely,  by  declining  the  lease.  But,  before 
this  act  passed,  the  assignees,  if  they  accepted  and  then 
assigned,  away  the  lease,  were  obliged  to  pay  rent  to  the 
Viery.day  of  their  assigning,  and  not  merely  to  the  last 

(a)  5  Taunt,  795.  (b)  1  Rottt  445.     2  Madd.  31 9. 

(c)  3  Madd.  315.  {d)  S  Madd.  ZiO. 
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rent  day  before,  Ex  parte  Maundrell  {a).  From  this 
they  are  now  relieved,  by  being  enabled  to  get  rid  of  the 
lease  at  once ;  but  the  legiblature  cannot  have  intended 
that  they  should,  at  the  same  time,  enjoy  the  advantage  of 
being  exonerated  from  rent,  and  also  retain  the  benefit  of 
covenants  in  the  lease  as  against  the  lessors.  This  would 
give  the  statute  the  effect  not  only  of  relieving  the 
assignees,  but  of  conferring  on  them  an  undue  advantage. 
Besides,  by  the  section  last  referred  to,  the  lease,  when 
declined,  is  to  be  given  up.  Now  at  common  law*,  when 
any  one  has  a  right  of  action  secured  by  a  deed,  to  arise 
on  subsequent  events,  if  he  give  up  the  deed  before  the 
events  happen,  he  cannot,  when  they  do  occur,  maintain 
his  action.  Tliere  was  no  necessitv  that  the  assijmees 
should  bring  this  action.  They  might  have  kept  the 
fixtures,  if  in  their  possession,  and  sold  them. 

But  further,  this  is  not  an  action  which  can  be  main" 
tained  by  assignees,  being  for  unliquidated  damages  {b). 
They  have  no  right  but  such  as  is  given  them  by  the  statute 
6  G.  4.  r.  16.,  and  that  (5. 63.)  only  orders  a  conveyance 
to  them  of  the  personal  estate,  the  property,  and  debts,  of 
the  bankrupt.  The  right  of  action  here  contended  for 
does  not  pass  with  the  property ;  the  covenant  is  not  at* 
tached  to,  and  does  not  run  with,  the  goods ;  and  where 
a  statute  transfers  an  estate,  it  transfers  with  it  such 
remedies  only  as  by  law  are  incident  to  that  estate,  and 
not  collateral  ones,  Bascawin  v.  Cook{c),  Smith  v. 
Coffin  {d\  only  shews  that  where  a  bankrupt  is  entitled 
to  properly^  his  assignees  have  all  the  rights  which  he 
might  have  had  to  recover  it.  The  alleged  right  under 
this  covenant  does  not  fall  within  the  description  of  a 


(a)  ^Mad(LZ\5. 

(b)  Ab  to  Uiis  poiaCy  see  Uie  next  case,  p.  727. 

(c;   1  Mod,  223.  {d)  S  H.  B.  44  4« 
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tiebt.    That  word  in  the  late  act  refers  only  to  liquidated        l83l. 
demands,  not  claims  of  which  the  value  is  to  be  ascertained        ' 

KtARSKY 

by  a  trial.  This  is  evident  on  comparing  the  language  of  against 
the  modern  statute  with  those  of  the  older  ones,  and  par* 
ticularly  1  Ja.  1.  c,  15.  s.  13.  The  intention  of  the  bank- 
rupt laws  is  considered  by  Parker  C.  J.  in  Miles  v.  fVil* 
Hams  (ff),  to  be,  ^<  that  the  bankrupt,  having  been  guilty 
of  a  fraud,  should  not  be  trusted  any  more  with  the 
management  of  his  estate,  but  that  it  should  be  put  into 
other  hands  for  the  safety  of  bis  creditors;"  and  *^  that^ 
upon  this  intention,  all  those  effects  and  debts  which  he 
could  take  in,  or  turn  into  money,"  the  assignees  were 
to  have  in  as  full  a  manner,  by  action  or  otherwise,  ill 
their  own  name.  It  is  laid  down  in  Com.  Dig.  Bank" 
rupt  D.  29.  (citing  Holt  v.  Scatrisbrig  (6),  and  Drake  v- 
The  Mayor  of  Exeter  (c) ),  that,  after  assignment,  the 
bankrupt,,  and  not  the  assignees,  shall  sue  in  covenant, 
because  the  damages  are  uncertain.  The  judgment  of 
Butter  J.,  indeed,  in  Smith  v.  Cfffin  {d\  would  seem  to 
establish-  that  the  assignees  might  enforce  a  covenant, 
but  this  is  again  rendered  questionable  by  the  observ- 
ations of  Sir  W.  Grant  in  Weatherall  v.  Geering  (e). 
[Lord  TefUerden  C.  J.  The  cases  previous  to  Smith  v. 
Coffin  were  before  the  statute  5  G.  2.  c.  30.]  That 
statute  does  not  profess  to  give  more  extensive  rights  of 
action  to  assignees,  nor  was  it  passed  for  that  purpose} 
and,  although  it  uses  more  comprehensive  expressions 
than  the  preceding  acts,  in  describing  the  property  of  the 
bankrupt  which  is  to  be  discovered  to  the  commissioners, 
those  expressions  are  not  retained  in  the  corresponding 
part  (sect.  112.)  of  the  new  act     \^Parke  J.  If  goods  of 

(a)  1  P.  Wnu.  Si9.  [h)  9  jr<6.  572. 

(c)  1  Ca.  Ch.  71.  (tf)  2ff.  B.  444. 

(f)  isrci.504. 
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I89l«  the  bankrupt  are  taken,  and  converted  before  the  bank^- 
...  -  -^  ruptcy,  is  not  it  the  every-day  practice  that  the  as^igne^ 
ayft<r  '  bring  trover?]  That  is,  in  effect,  an  action  to  recover 
,..-.  ,/;  property.  QPafAre  J. .  Suppose  the  prope^rty,  destroyed. 
If  a  ship  of  the  bankrupt  were  run  down,  could  n^t  the 
assignees  maintain  an  action  for  tl^e  loss  ?]  It,pii)$t  be 
contend/ed  that  ,they  could  not.  But  hf  re,  jat  least,,  no 
right  of  action  had  vested  in  the  bankrupt*  The  atteojpt 
is  to  create  it  by  the  assignee's  own  act.  {^Parie  J.«  ^ 
the  bankrupt  has  a  polipy  of  insurance,  tt^e  assignees 
may  recover  upon  it  for  a  loss  happening  after  the  bank- 
ruptcy.} In  Marsh  v.  Wood  (a),  the  bankrupt  wd  tbe^ 
defendants  had  submitted  certain  disputes  between  theo^ 
to  arbitration  before  the  bankruptcy ;  and  it  ii^a^  held, 
that  ypon  that  event  the  defendants  were  Justified  in  re- 
voking their  submission,  inasmuch  as  the.  bankrupt's 
in^rest  in  the  subject-matter  (w|;iich  was  an  alleged  claim 
of  the  bankri^t  on  the  defendants  in  respect  of  loss  sus- 
tain^ by  him  in  a  purchase, of  ships)  had  passed  to. the 
a^igpees^  an(^  they  w^re  not  bound. by , the  award;  the 
si^^mission,  thfsrefore,  was  no  longer  mutual. 

The  declaration  is  also  bad,  inasmuch  as  it  does 
nyt.  s^ow  that  the  plaintiff  was  ready  or  able  to  let 
tt\e  defendants  have  the  fixtures  if  they  would  have 
accepted  ajnd  paid  for  them.  (In  support  of  this  ob- 
jection, he  cited,  2  IVms.  Saunders^  ^52.  &,  and  the  au- 
thorities there  referred  to,  and  Bates  v.  Corl  (6). )  It  is 
not  to  be  presumed  that  th^  fixtures  remained  attached 
to  the  premises.  As  between  Haviside  or  his  assignees, 
and  the  defendants,  they  became  chattels  by  the  sale  of 
them  to  Havisidey  according  to  the  argument  of  Park^^ 
C.  B.  in  JRyall  v.  Rolle  (c).     They  may,  subsequently, 

r<i)  0  A  $  C.  659.  (4)  2  A  4^  a  474.  (c)  1  Jti-  i6S. 

have 


IN  THfi  FrtisT  Year  of  WILLIAM  IV,  72^ 

'faflv^  beeii  secreted  or  sold,  and  so  never  have  come  to        1881. 
the  phuntiff's  hands. 


''/*•  Pcilock  in  reply.  As  to  the  last  objection,  if  any 
tKitig  had  driven'  to  put  it  out  of  the  plaintiff's  power  to 
deliver  th^  g(M)ds,'that  was  matter  to  be  alleged  in  de- 
fence. In  Bates  v.  Cori{a)9  the  defect  was,  that  no 
sufficient  consideration  appeared  for  the  defendant's 
agreement  Here  no  such  objection  could  apply,  the 
agreement  being  utider  seal.  The  second  count  states 
that  the  goods  were  actually  valued  by  an  appraiser  for 
the  plaintiff.  (The  Court,  however^  thought  this  ob- 
jection important,  and  proposed  to  Pollock  to  amend ; 
bot  he  declined  doing  so.)  The  main  point  is,  whether 
the  aiisignee  can  sue  on  this  covenant.  It  is  clear  from 
the  modern  cases,  although  some  doubt  may  be  thrown 
oh  this  point  by  the  older  ones,  that  all  actions,  except 
those  exclusively  personal,  do  pass  to  the  assignees. 
£Lord  Tenterden  C.  J.  There  is  no  doubt,  putting  it 
as  a  genek^al  proposition,  that  an  action  on  a  covenant 
does  pass  to  assignees.]  The  question,  then,  is,  whether 
the  giving  up  of  this  lease  extinguished  the  covenant, 
arid  made  the  fixtures  a  present  to  the  landlord.  [Lord 
Tenterden  C.  J.  Suppose  there  had  been  a  covenant 
to  deliver  up  the  premises  in  repair,  and  this  had  been 
broken,  against  whom  would  the  landlord  have  had  a 
remedy  on  the  delivering  up  of  the  lease  ?]  Not  against 
the  bankrupt,  by  the  statute;  nor  against  the  assignees. 
[Lord  Tenterden  C.  J.  Then,  according  to  the  plain- 
tiff's argument,  the  obligations  on  the  determining  of 
the  lease  are  not  reciprocal :  the  landlord  may  be  sued 
on  one  covenant,  but  cannot  sue  on  another.] 

Cf/r.  adv.  vult. 

{a)  8  £.  j-  C.  474. 

Lord 
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ISSl.  Lord  Tenterden  C.  J.,  on  a  subsequent  day  of  the 

term,  .delivered  the  judgment  of  the  Court.     The  griev- 

offdiui  ance  complained  of  in  this  action  was,  in  suhstance,  that 
the  defendants  refused  to  appoint  an  appraiser  to  Talue 
the  fixtures.  Their  answer  is,  that  the  assignees,  bating 
declined  the  lease,  cannot  sue  on  any  of  the  covenants. 
This  depends  on  section  75.  of  the  bankrupt  act  6  G.  4. 
c.  16.,  which  provides,  **  That  any  bankrupt  entitled  to 
any  lease  or  agreement  for  a  lease,  if  the  assignees  ac- 
cept the  same,  shall  not  be  liable  to  pay  any  rent  accru- 
ing after  the  date  of  the  commission,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance  or  non-per- 
formance of  the  conditions,  covenants,  or  agreements 
therein  contained;  and  if  the  assignees  decline  the 
same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  or  agreement  to  the  lessor  or  such  person 
agreeing  to  grant  a  lease,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  de- 
clined as  aforesaid."  The  effect  of  this  clause  is,  that 
if  the  defendants,  the  lessors,  had  been  desirous  of  pur- 
chasing the  fixtures,  they  could  not  have  compelled  the 
bankrupt  or  his  assignee  to  appoint  an  appraiser :  and, 
as  the  agreement  on  this  point  is  mutual,  if  the  covenant 
on  one  side  tails  to  the  ground,  it  follows,  that,  in  justice, 
that  on  the  other  should  fail  likewise.  We  think,  there- 
fore, that  as  the  defendants,  could  not  have  maintained 
an  action  on  this  covenant,  the  plaintiff  also  is  precluded 
from  suing  upon  it.  This  decides  nothing  as  to  the 
property  in  the  fixtures :  that  question  is  not  involved 
in  the  present  decision.     There  must  be 

Judgment  for  the  defendants. 
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Wright   against  Fairfield   and   Others,   As-  Friday, 
signees  of  Bracewell,  a  Bankrupt. 

TERROR  from  the  court  of  great  session  at  Chester.  AirigoMt 
The  declaration  by  the  assignees,  the  defendants  in  ^^  „,j 
error,  stated,  that  the  bankrupt  had  entered  Into  a  con-  J|^|J'fo,^ii- 
tract  with  persons  acting  on  behalf  of  his  majesty,  to  Jj?"^*^!^ 
furnish  stone,  and  execute  masonry,  as  in  the  said  con-  J^  "^JT"** 
tract  was  specified,  for  reward  to  him  in  that  behalf,  it  bsnknipccj  by 

Doo-perform- 

being  agreed,  among  Other  things,  that  on  default  made  urn  of  a 
by  the  bankrupt  in  providing  such  stone,  the  other  party 
might  determine  the  contract :  That  the  bankrupt,  being 
desirous  of  obtaining  stone  for  the  above  purpose,  con- 
tracted with  the  defendant  below  ( Wright)  for  a  quantity 
of  stone  to  be  furnished  him  at  a  certain  rate,  and  deli- 
vered within  a  specified  time,  upon  certain  terms ;  and 
that  in  consideration  of  the  bankrupt's  promise  to  per- 
form the  agreement  on  his  part,  the  defendant  Wright 
undertook,  in  like  manner,  to  fulfil  the  same  on  his ; 
that  the  bankrupt  performed  and  was  ready  to  perform 
the  several  matters  by  him  promised,  but  the  defendant 
below  did  not  deliver  the  stone :  by  reason  of  which 
premises  the  bankrupt,  before  his  bankruptcy,  became 
and  was  unable  to  fulfil  his  contract,  and  lost  the  profits 
which  would  have  resulted  therefrom,  to  wit,  5000/, ; 
and  the  contract  was  lawfully  determined  by  the  other 
party  pursuant  to  the  agreement;  and  the  bankrupt 
also  lost  the  advantage  of  a  large  sum  of  money,  to  wit, 
Sec  by  him  laid  out  in  the  hire  of  workmen,  and  was 
put  to  great  expense,  to  wit,  &c.  in  endeavouring  to 

procure 
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1^31^       procure  other  stone;. and  algo,  by  reason  of  the  pre- 

--  mises,  other  money  and  materials  by  the  bankrapt  ex- 

agdmti'      pended  and  provided  for  purposes  relating  to  the  con-. 

^    tract,  became  lost  and  useless  t/o  him.    There  were  other 

counts,  containing  similar  statements,  and  mpoey  pounts. 

Plea,  the  general  issue.   Verdict  for  the  plaintiffs  below. 

The  errors  assigned  were,  that  the  declaration  was  not 

sufficient  in  law  to  maintain  the  action,  and  that  the 

judgmfent  should  have  been  for  the  plaintiffs  in  error. 

.  TtHnUslstm  for  the  plaintiffs  in  error.  This  is  an 
action  by  atisignoeato  recover  unliquidated  damages  for 
tbq  non*perfbrmance  of  a  contract  with  tke  baabfupt^ 
the  .f^ht  to<  those  dam^e^  having  fully  bcom6ii-(tf  tt 
accm^  at  all)  beibie  the  bankrapt^.  Such  an  acKjna 
doe4  qu9t  lie«t  the  srnit  of  assignees,  although^  if  it  had 
h^^ii  brought 'in  the  bankrupt's  name,  they  iai^vt  Kate 
been  enUtled  t)o  4he  fruits  of  it.  There  is,  indeed^' sdme 
diiBciiUjF  in  maintaining  'this  objection,'  after  tlic  inti* 
flaationS'  thrcywn  out  by  the  Court  in  Kearsey  v«  €ar^ 
s^/ri^)^  Bui  t^ie<n6w  gtatute,  upof>  which  the  olainof 
ihe  a^pign^s  y  founded,  must  be  considered  as  standbg 
wholly!  pparti  fvoin  all  preceding  acts,  and  as  if  they  liad 
neTVIiH existed,  Surieest  «•  EUigon  (£).  And,  taken  by  itseU^ 
^.fumisbas 'BO  authority  for  the  present  aQtion4  -The 
atMsit^.i  t^.I.  c»^15.  ^.-IS^,'  gave  power  to  the  conn 
oriisbnevsi  ita'aasigpiih/e  id^bts  dUe  topor-ibf  tb^  bp* 
"^Rtii^the  bankritpty  nad  in  that  act  it  is  expnsisly 
fKpvided  tlvilt  tuch  assignment  **  shall  so  vest  ffae 
pvpipfe^tyt  .cl^t^r.and  jAt^r^st  of  the*  said  d^bt  Imd 
del^  }i|.ithe;  person  pi:  persons  of  Jiim,  her^  op  them, 
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to  whom  it  shall  be  granted,  assigned,  or  ordered  by  the        loSt: 
said  cbmmissioriers,  or  the  greater  part  of  them,  as  Tiilly       ^ 
to' all  intents  and  purposes  as  if  the  said  bill,  bond,  bonds,  * 
statutes,  recognizances,  Judgment,' or  contract,  whereupon 
the  isaid  debt  or  debts,  deed  or  deeds  shall  arise  or  grow,^ 
had  been' itiade  to  or  with,  of  for^'  the  assignees:  and* 
tne  bankrupt,  after  assignment,  shall  not  have  power  to  re^ 
covier  or  release  such  debts,  but  the  assignees  shall  have 
the  l{ke  femedy  to  recover  the  same'fn  the  names  of  sttcti' 
assignees,  as  the  party  himself  might  have  had.     The 
modern  Bti,  6  O;  4.  c.  16.  s.  03^  is  less  eohipn^beiifiivWIy 
worded;  it  empowers  the  commissioners  toassigli  ^AH" 
the  preserit  and  firtur^  personal  ^oate  of  sadh  bankrupt' 
wheresoever >the  same  may  be  found  of  known^'and  tUlt 
pnepcrty  which  he  may  purchase,  or  which  mny  rtfinftti 
descend,;  be'  devised,  or  bequeathed,  or  come  to  Util 
befiMfe  hie . shall  have  obtained  bis  cerdficate;"  ttud  also? 
all  ^^debts  due,  or  to  be  due ''  to  biiH  ;  emd  dedlartt  Cbat^ 
suob  fisijgnident  <^  shall  vedt  the' property,  tigbt^atlct 
ifitai^t  in  scioh^ebts^in  such'^sign^es,  awfully  as  iftlM 
dsBWranoentrhereby  they  are  secured  "bad  htSn  mode  t6 
suck^  ftssigne^  f^'  and  that  the  bahkkupt  shuH-notre^vei* 
6v  release  the  skme,  but  the  assignees  shal(>  bav^  th^  liAtf 
j^emedy  tbreboverthem  in  their 'own  nlames'^  th^^'battki^ 
nipt  would  have  hud.   Th«  language  ef  this  telnusb  eaMAol^ 
be^oonskrued  as  extending  fi.rrther  thlin  todeAisfcid^'cfk 
liquidated  Amount    This  observation  Kpplieft  toscne^-^lV. 
of  the  same  act  '  6ect4^89*  prcmdes  for  the  bt^^gf^ef 
aotfens  by  assignees  of  One  partner  in  a  firm,hgafin^  tiny 
dMor  of  the  partnership.     If  all  rights  of  action  had  beM 
ioteitied  to  vest  in  the  assignees,  tb^  proVisidns  in  thi^' 
clause  ought  to  have  been  more  comprehensive.     In 
1  Ja»  1.  c.  15.  5. 13.,  it  is  said  that  the  assignment  shall 

vest 
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18S1.       vest  the  debts  in  the  assignees,  as  fully  as  if  the 
„,  bond.  Sic  or  corUracL  whereupon  the  debt  arises  had 

Wright  .  f 

a^funti       been  made  to  or  with  the  assignees.     That  might  im- 
port  an  intention  to  pass  any  contract,  with  its  incidents, 
one  of  which   might  be    an   action   for  unliquidated 
damages.      But  the  present  act,  sect.  6S^   only  says, 
as  if  the  assurance^  whereby  the  debts  are  secured, 
bad  been  made  to  the  assignees.     This  latter  expres- 
sion can  only  refer  to   that  kind    of  contract  upon 
which  a  specific  and  ascertained  debt  would  arise.    By 
the  act  5  G.  2.  c.  SO.  5.  26.,  the  estate  and  effects  of  the 
bankrupt  are  to  be  assigned  as  there  directed.    The 
word  "  effects  "   (if  that  would  include  demands  of  the 
nature  in  question),  does  not  occur  in  the  modern  act 
It  may  be  doubted  whether,  even  under  the  old  statutes, 
the  right  of  action  on  such  a  contract  as  tliis  would  have 
passed  to  assignees.     For  personid  torts  to  the  bankrupt, 
it  is  clear  they  could  have  maintained  none,  not  even 
fur  words  reflecting  on  the  bankrupt  in  his  trade,  though 
the  estate  had  been  injured  thereby.     With  regard  to 
contracts.  Sir  William  Grants  in  JVeaf/ieraUy,  Geering{a\ 
said  it  had  never  been  determined  that  an  assignee  could 
compel  a  landlord  specifically  to  perform  an  agreement 
to  grant  the  bankrupt  a  lease.     It  will  be  said,  that 
personal  actions  have  been  held  to  pass  under  the  name 
of  goods  in  an  act  of  parliament,  Ford  and  Sheldon's 
Gase(i);  but  that  was  a  construction  grounded  on  pe* 
cultar  words  of  a  statute,  and  in  favour  of  the  prerogative 
against  a  recusant.     Ryall  v.  Rolle  (c)  may  also  be  relied 
upon ;  but  any  general  expressions  to  be  found  there  as 
to  personal  actions  being  included  in  the  word  *^ goods" 

(a)   12  Vet.  504.  (b)  \2  Rep.  I. 

(c)   I  Atk.  165.  1  Fes  548. 

in 
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ID  21  Jac.  1.  c.  19.,  the  decision  being  only  as  to  debts^        1831. 
are  merely  dicta.     At  all  events  that  construction,  with       'Z 
reference  to  actions  like  the  present,  is  excluded  by  the     ^a^atna 
language  of  the  statute  6  G.  4.  c.  16.,  and  by  the  mode 
in  which  the  word  ^*  debts "  is  there  employed.     This 
case  must  be  considered  as  one  not  provided  for  by  the 
act;  the  remedy,  if  necessary,  must  be  furnished  by  the 
legislature. 

F.  PoUockf  contra.     This  action   is  rightly  brought 
by  the  assignees.     It  is  clear  from  sect  135.  of  the  new 
act,  that  the  legislature,  in  passing  it,  did  not  intend 
any  change  that  should  place  creditors  in  a  less  favourable 
situation*   The  omission  of  the  word  *'  effects  "  in  this  act 
is  of  no  importance ;  the  claim  in  question  passes  to  the 
assignees  as  part  of  the  bankrupt's  estate.     [  Taunton  J. 
**  Effects"  would  imply  something  reduced  into  posses- 
sion.]   Brandon   v.   Pate  {a)    shows,    that    under    the 
former  statutes  the  right  (given  by  9  Ann.  c.  14.)  to 
recover  back  money  lost  at  play,  vested  in  assignees  as 
part  of  the  bankrupt's  estate.     So  the  right  to  bring  a 
real  action.     SmitA  v.  Coffin,  {b)     If,  therefore,  the  late 
statute  is  as  effectual  in  passing  the  bankrupt's  estate  to 
the  assignees  as  the  former  acts  were,  these  are  direct 
authorities  in  favour  of  the  present  action.     ^Parke  J. 
In  Mitdiell  v.  Hughes  (c),  the  Court  of  Common  Pleas 
decided,  upon  the  sixty-fourth  section  of  the  new  act, 
that  a  right  of  entry  vested  in  husband  and  wife,  in 
right  of  the  wife,  passes  to  the  assignees  under  a  com- 
mission of  bankruptcy  against  the  husband.] 

Lord  Tenterden  C.J.     I  h^ve  not  been  able  to 
entertain  any  doubt  upon  this  point.     It  appears  to  me 

(a)  S  B.  B.  908.  {h)  2  JST.  B.  444.  (e)  6  Bing,  689. 

that 
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1831.       that  the  object  of  the  act  6  6.4.  c.  16.  was  to  give  tim 
■^  assignees,   for  the  advantage   of  the   creditors,  every* 

a^pintt       beneficial  tnatter   belonging  to  the   bankrupt's  estate. 
The  twelfth  section,  which  specifies  what  property  of 
the   bankrupt  the  commissioners  shall  have  power  to 
dispose  of,  uses  more  words  than  the  sixty-third;  it 
speaks   particularly  of  **  all  his  money,  fees,  offices, 
annuities,  goods,    chattels,    wares,    merchandize,   and 
debts,  wheresoever  they  may  be  found  or  known.**   It 
was,  I  think,  intended  to  denote  the  same  objects  in 
the  sixty-third  section.     The  words  there  used  are,  — 
^*  all  the  present  and  fiiture  personal   estate  of  such 
bankrupt,    wheresoever  the  same   may  be  found  of 
known,"   and    '*  all   debts   due   or  to  be  due  to  the 
bankrupt."     There  can  be  no  doubt  that  the  suLject" 
matter  of  the  present  action  coknes  withirr  ot^e  or  oAfer ' 
of  these  descriptions :  I  shdiild'  say  tiftrt  tt  paiifed'titifler ' 
the  words,  ^*  alf  the  present  and  lliturt  pensonaf  ^itJitt? 
If  it  were  held  that  atlaJm^of  thfe  Kftd  «a  %dt  ^t  in* 
the  assignees,  the  consequence  wotild be,  that  a  rigtt'to  ' 
damages,  which  would  haTe  been  ^Highly  beneficial  io 
the  estate,  might  be  i*eleased  by  the  biankropt* 

* 

LiTTLEDALE  J. .  I  am  of  Opinion  that  the  legislatiire 
in  this  statute  intended  to  give  assignees  all  the  reme- 
dies in  respect  of  the  property  which  they  were  en- 
titled to  under  the  former  acts,  and  that  they  should 
hav^  power  (as  it  appears  to  me  they  had  under  those 
statutes)  to  sue  upon  contracts  made  with  the  bank- 
rupt, and  for  injuries  affecting  his  property,  though  not 
for  mere  personal  wrongs,  and  such  causes  of  actkm 
as  would  abate  by  his  death.  The  right  of  aotkm  here 
claimed  falls  within  the  words  ^*  all  the  present  and 

ftittirc 
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fbti^re .  personal  estate  of  sifoh  baokrupt"    I  do  not       18dK^ 
tbiuk  the  absence  of  the  word  ^*  effects"  in  tbe  presei^jt 
act  ipakes  any  material  difference.   JLt  has  been  tl|e  coxx-  . 
stent  practice  for  assignees  to  declare  in  trpver  upon  » 
iconver$ion  before  the  bankruptcy. 

• 

Parke  J«    There  could  be  no  question,  or  at  least 
littjb  doubt)  as  to  the  right  of  assignees  under  the  former 
^statutes ;  and,  in  fact,  actions  have  been  constantly  main- 
tained by  assignees,  for  torts  to  the  personal  property  of 
.the  bankrupt,  committed  before  tbe  bankruptcy  and 
rendering  that  property  less  valuable  to  them,  as  well  a» . 
upon  contracts  made  with  him*    I  think  it  clear,  that 
the  framers  of  the  sixty-^tbird  potion  of  6  6.4.  c»  16/» 
meant  to  ipdude  in  it  all  that  could  pass  toa^ignees  . 
u^der.  the  former  bankrupt  law^  and  that  th^  right  - 
of  action  here  claimed  pasaes  by  .that  cUusc^  eitbc;r.,as, 
personal  estate  of  the  bankrupt»  or  |is  a  debt  due  to;. 
him.     It  is  true,  that  on  a  rigid  construction,  nether,. 
>of  .those  terms  may  be  precisely  applicable;  but  the 
statute  is  to  be  construed  benefiqpally  for  creditors ;  and . 
the  subject-matter  of  thjs  action,  if  not  strictly  a  part. of., 
the  estate,  is  something  which,  when  recovered,  will  be 
for  tbe  benefit  of  the  estate.  ,    .  i 


1 1 


*  • 


Tauvton  J.    The  agreement  here, declared  upon  was  ^ 
one  Immediately  aflfecting  the  bankrupt's  ^e^t^te.^^  T^e  , 
interest  he  bad  in  the  coA^tict  dunoghis.  {solvency  j 
might  ji>e  .regarded  as  part  of  the  estate;  ^d  I  should.. 
consider  the  right  of  tbe.fsisiguecyif  in  i:e?peft,of  that  in- 
terest as   coming  within  the  description  of  *^  prea^n^  ^ 
juid  future  personal  estate,"  rather  than  that  of  ^^  detjts."^^ 
It  is  true,  tbe  damages  were  unliquidated ;  but  the  claiip 
to  them,  when  they  should  be  ascertained  by  verdict,  was 

Vol.  II.  SB  not 
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1831. 

Wright 
against 


not  the  less  vested  in  the  assignees.  On  tins  point  ftere 
is,  perhaps,  no  direct  authority  but  that  derived  from 
practice ;  but  there  are  cases  strongly  bearing  on  it  In 
Brandon  v.  Pale  {a\  where  it  was  held  that  assignees 
might  recover  money  lost  at  play  by  the  bankrupt,  under 
the  statute  9  Ann.  c.  14.,  Heath  J.  and  Booke  J.  con- 
sidered the  money  to  be  part  of  the  bankrupt'^  estate^ 
and  were  therefore  of  opinion,  that  the  assignees  ought 
to  sue  for  the  recovery  of  it;  and  HeaikJ*  observed, 
that  if  the  party  himself  were  to  recover  the  money,  he 
must  pay  it  over  to  the  assignees.  And  in  Chandler  v. 
Gardiner  [b)  it  was  held,  that  a  compensation  granted 
by  the  legislature  to  the  proprietor  of  an  ancient  qnay 
on  the  establishment  of  the  Wesi  India  docks,  passed  to 
the  assignees  on  his  bankruptcy.  The  interest  was 
vested,  and  therefore  passed  with  the  estate^  though  the 
damages  were  not  liquidated. 

Judgment  for  the  defendants  in  ertot{c\ 

(a)  2  H.  S.  308.  (b^  Cited,  17  Ves.  jun.  53S.  54l 

(d)  See  the  obsemtions  of  Sir  XT.  D.  Evans  on  the  power  at  mut(gpm 

to  sue  upon  the  bankrupt's  rights  of  action,  4  Evans's  SkUuies,  Dmsvm  2. 

p.  13.  note.     Ed.  1817. 


Gibbons  against  Hoop£R,  Clerk. 


A  beneficed 
clergyman 
granted  an- 
nuities by  three 
several  deeds, 


nPHE   defendant    had   by   three   indentures,  bearing 

date  the  Sd  o^  January  1818,  the  ISth  of  November 

1824,  and  the  1st  of  November  1825,  granted  to  the 


and  (by  the 

same  deeds)  made  tbem  chargeable  on  his  liring«  which  be  thereby  conveyed  In  trust  for  the 
grantee,  for  the  more  effectually  raising  and  enforcing  payment  of  the  annuities  out  of  the 
living :  and  he  also  giive  as  a  security  for  payment  of  the  annuities,  Ihree  wtrraiits  of  attor- 
ney, with  defeasances  in  (he  common  form,  to  confess  judgment  at  Uie  suit  of  the  grantee. 

On  motion  to  set  aside  the  warrants  of  attorney,  as  being  a  charge  upon  the  Mmvtg  itt 
evasion  of  the  statute!  3  Eliz.  c.  20. ;  the  Court  held  that  this  did  not  appear;  that  the  co- 
venants in  the  annuity  deed  for  payment  of  the  annuity  night  be  good,  'though  tbe  lest 
were  void,  and  that  payment  of  the  arrears^  under  these  coyenontSj  might  well  be  enfoced 
hf  the  warrants  of  attorney. 

plaintiff 
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plaintiiF  three  several  annuities  of  47/.9  74/.  7s.f  and  1831. 
145/.  7$.  6d.,  chargeable  upon  and  payable  out  of  the 
rectory  of  the  parish  church  of  Castle  Combe^  in  the  t»g,ingt 
county  of  fVilts^  and  the  lands  and  tithes,  &c.,  and  had, 
by  the  said  indentures  respectively,  granted,  bargained, 
and  sold  to  a  trustee  the  rectory,  glebe  lands,  tithes, 
&c.  for  certain  terms,  if  the  defendant  should  so  long 
live,  upon  trust  for  the  benefit  of  the  plaintiff  for  more 
cfectually  raising  and  enforcing  payment  of  the  an- 
nuities :  and  there  were  covenants  in  the  said  indentures 
that  it  should  be  lawful  for  the  plaintiff  and  his  assigns 
to  take  the  three  several  annuities  during  the  defendant's 
life  from  and  out  of  the  rents,  issues,  profits,  tithes,  &c. 
of  the  rectory,  free  from  incumbrances.  By  way  of  col- 
lateral security  for  payment  of  the  annuities,  the  de- 
lendant  gave  three  warrants  of  attorney  with  defeasances 
in  the  common  form,  to  confess  judgment  at  the  suit  of 
the  plaintiff.  Judgments  had  been  entered  up  on  these 
warrants  of  attorney,  as  of  Trinity  term  1818,  Michael" 
mas  term  1824,  and  Michaelmas  term  1825,  and  a  se- 
questration was  thereupon  issued  against  the  living.  A 
rule  nisi  having  been  obtained  for  setting  aside  these 
warrants  of  attorney,  on  the  ground  that  they  were  a 
charge  on  the  defendant's  living,  and  therefore  void 
within  the  1  dth  of  Eliz.  c.  20.  {a% 

FoUett  now  shewed  cause.  These  warrants  of  attor- 
ney' are  not  contrary  to  the  13th  of  Eliz.  c.  20.  There 
is  nothing  on  the  face  of  them  to  show  that  they  were 
intended  to  operate  as  a  permanent  charge  on  the  bene- 
fice. This  is  not  distinguishable  from  any  other  case  of 
a  clergyman  giving  a  warrant  of  attorney  as  a  security 
fer  a  debt  which  he  has  already  contracted.     On  judg- 

(a)  See  Shaw  v.  PrUckard,  10  B.  i  C  S41. 
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ment  being  entered  up  on  a  warrant  of  attortiey  so  given> 
sequestration  is  the  ordinary  consequence.  Flight  v. 
Salter  (a)  is  distinguishable.  There  the  warrant  of 
attorney  recited  the  grant  of  the  annuity»  and  the  de- 
mise of  the  rectory,  and  declared  that  the  warrant  of 
attorney  was  executed  to  secure  the  annuity,  and  to  the 
intent  that  a  sequestration  might  be  obtained  by  the 
grantee,  and  continued  during  the  continuance  of  the 
annuity  for  better  securing  the  same.  Here  the  se- 
questration can  only  be  for  arrears  of  the  annuity  actu«> 
ally  become  due. 


Campbell  and  Jardine  contra.  This  case  falls  within 
the  principle  of  Flight  v.  Salter  {a\  and  of  Kirlex  v. 
Butts  {b).    In  the  lattet  case  tliere  was  ju(}gtnejat  and 

execimbn' 

(a)   IB.^Ad.^'iS, 


{b)    KIRLEW  V.  BUTTS  aad  Another. 
Easter  Term  1831. 

The  defendaht  HittUt  who  wiu  reclor  of  the  parish  church  of  Gtemsfitrd 
in  the  county  of  Suffolk,  and  A,  B,,  his  surety,  on  the  12th  of  February 
1820,  executed  a  warrant  of  attorney  to  confess  judgment  for  ZOOQI,,  re- 
citing that,  by  an  indenture  of  the  same  date,  ButtSt  for  a  pecuniary  con- 
sideration, had  granted  to  the  plaiutifffor  a  term  of  years,  determinable 
upon  lives,  an  annuity  of  500/.,  charged  upon  and  secured  by  a  demise  of 
the  rectory ;  and  it  was  thereby  declared,  that  the  plaintiff  should  bold 
the  judgment  upon  tru*t  to  secure  the  said  annuity,  but  that  no  execution 
should  be  issued  unless  the  annuity  should  be  in  arrear  for  fourteen  days; 
and  that  if,  and  as  often  as,  one  year's  annuity  should  be  in  arrear  and 
not  paid  for  fourteen  days  after  demand  made  thereof  by  notice,  &c.,  then 
execution  might  be  issued  against  the  defendant  BtUU  and  his  estate  for 
5000/.,  and  the  sum  or  sums  to  be  levied  should  be  applied  in  payment 
of  the  arrears  of  the  annuity  and  costs,  and  the  surplus  should  be  held 
upon  trust  fo  be  laid  out  in  the  name  of  the  plaintiff  in  the  purchase 
of  3  per  cent,  consolidated  annuities,  upon  trust  to  pay  the  said  annuity 
as  it  should  become  due,  and  subject  thereto,  upon  trust  for  the  defend- 
ant BuUSf  and  that  the  other  defendant  and  his  estate  should  stiU  be 
liable  for  the  arrears  of  the  annuity,  but  no  execution  should  be  levied 
against  him  or  his  estate,  except  for  the  arrears  of  the  annuity  from  time 

to 
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execntion  for  the  whole  penalty.  Here  are  several  in- 
struments executed  at  the  same  time,  and  for  one  com* 
mon  purpose.  They  must  be  treated  in  a  court  of  law 
as  one  assurance.  Whatever,  therefore,  affects  the  va- 
lidity  of  one  will  affect  that  of  all.  IParke  J.  Sup- 
pose a  bond  had  been  given  for  payment  of  the  annuity, 
would  it  have  been  a  good  plea  to  an  action  on  such 
bond,  that  it  was  given  to  secure  the  annuity  by  means 
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to  time.  Judgment  was  accordingly  entered  up  ;  and  in  the  year  1833,  a 
year*a  atinulty  being  in  arrear  more  than  fourteen  days  after  demand  made, 
a  lequestration  issued,  under  which  the  tithes  and  property  of  the  living 
were  taken  by  the  sequestrator  to  an  amount  greaUy  exceeding  the  arrears 
of  this  annuity  due  at  the  time  of  the  execution.  A  rule  nisi  had  been 
obtained  for  setting  aside  the  warrant  of  attorney^  judgment,  and  execu- 
tion,  aa  being  void  by  the  statute  13  EUs;,  c.  SO. 

Gumryy  ^.  JPcUock,  and  /r.  Lee  shewed  cause,  and  relied  upon  Mouyt 
▼•>£««foi  8.7*  i{*  411.»  as  shewing  that  the  warrant  of  attorney  was  not 
Toid:  and  they  distinguished  the  present  case  from  Flight  y.  Salter 
(1 27.  4*  ^d*  673.),  in  which  the  sequestration  was  to  be  obtained  before 
the  annuity  became  payable.  Here  it  was  to  be  a  consequence  of  the 
non-payment  at  ^e  appointed  time. 


Mfikine  and  Manning  supported  the  rule. 


In  the  same  term.  Lord  Tkntxrdex  C.  J.  delivered  the  judgment  of 
the  Court.  His  lordship,  after  stating  the  facts  of  the  case,  proceeded  a^ 
follows :  — 

We  are  of  opinion  that  the  warrant  of  attorney  and  judgment  ought  not 
to  be  set  aside,  but  the  execution  only.  The  effect  of  the  provision, 
whereby  execution,  when  a  year*s  annuity  shall  be  in  arrear  fourteen  days 
after  demand  made,  is  to  issue  for  50001.,  &c.,  is  to  make  the  warrant  of 
attorney  an  absolute  charge  on  the  benefice  for  the  entire  sum  of  3(XXV., 
and  to  give  a  power  (if  it  were  available  by  law)  to  take  the  profits  of  the 
living  until  the  whole  sum  should  be  levied,  and  to  apply  the  dividends, 
as  far  as  they  might  go,  in  payment  of  it.  We  are  of  opinion,  that  by 
Jaw,  such  a  power  cannot  be  allowed.  That  being  so,  and  all  the  arrears 
of  the  annuity  due  at  the  time  the  execution  issued  having  long  sincQ 
baen  satisfieJ,  so  much  of  the  rule  as  prays  that  the  execution  may  be  set 
aside  roost  be  made  absolute,  and  the  rest  discharged. 

Jlule  accordingly. 

8B  S  of 


Hooniu 
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1631.  of  a  sequestl*at{on  ?]  If  the  warrants  of  attorney  are  held 
"  '  good,  the  object  of  the  statute  will  be  defeated ;  for  the 
o^gaimi  whole  profits  of  a  living  may  thus,  by  an  indirect  mode^ 
be  appropriated  to  the  payment  of  an  annuity  granted 
by  an  instrument  which  is  itself  null  and  void  under  the 
statute.  [Lord  Tenterden  C.  J.  One  security  may  be 
bad  while  the  other  is  good.]  If  the  deeds  are  void  as 
charging  the  benefice,  the  warrants  of  attorney  are  given 
without  any  consideration.  [Parke  J.  The  deeds  con- 
tain covenants  for  payment  of  the  annuity  independent 
of  the  charge  on  the  benefice.]  The  words  of  the 
statute  \SEliz.c.20.  are,  **that  all  chargings  of  such 
benefices  with  cure  hereafter  with  any  pension,  or  widi 
any  profit  out  of  the  same  to  be  yielded  or  taken, 
hereafter  to  be  made,  other  than  rents  to  be  reserved 
upon  leases  hereafter  to  be  made  according  to  the 
meaning  of  this  act,  shall  be  utterly  void."  This  is 
like  the  case  of  a  bond  given  for  the  payment  of 
money  on  an  illegal  contract.  The  one  being  void^ 
tiiey  are  both  void.  Thus  a  bond  given  as  a  secarity 
for  payment  of  money  on  the  sale  of  an  office,  which 
sale  was  void  by  5  &  6  Ed.  6.  r.  16.  $•  3.,  is  itself  wholly 
void.     Lee  v.  CohshiU  (a). 

Lord  Tenterden  C.  J.  I  think  the  present  case  is 
different  from  those  which  have  been  referred  to  on  the 
subject  of  charging  benefices.  The  deeds  which  the 
plaintiiF  sought  to  enforce  by  means  of  these  warrants  of 
attorney  were  good  as  grants  of  annuities,  though  void 
so  far  as  they  went  to  charge  an  ecclesiastical  benefice. 
There  is  nothing  in  the  defeasances  of  the  warrants  of 
attorney  to  shew  that  they  were  intended  to  bind  the 

(a)  Cro.  EUx.  529.     S.  C  And.  SS. 

living, 
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living,  more  than  in  any  other  case  where  a  clergyman       1831 » 
gives  the  same  security.    If  we  held  these  void,  we  must 
set  aside  every  warrant  of  attorney  given  by  a  clergyman      ^gainu 
holding  a  benefice,  because  its  effect  may  ultimately  be 
ik'seqnestration  of  the  living. 

LiTTLEDALE  J.  coucurred. 

Parke  J.  In  Mouys  v.  Lteake  (a),  which  was  recog- 
nised and  acted  upon  in  Kerrison  v.  Ccie  (6),  it  was  held^ 
that  although  the  grant  of  a  rent-charge  on  a  benefice 
might  be  void,  yet  a  personal  covenant  in  the  deed  of 
grant  to  pay  the  rent-charge,  and  a  warrant  of  attorney 
given  as  a  collateral  security,  were  not  therefore  invalid. 
The  warrant  of  attorney  in  this  case  did  not  put  the 
annuity  creditor  on  a  different  footing  from  others,  any 
further  than  as  it  gave  him  the  means  of  more  speedy 
execution. 

Taunton  J*  It  occurred  to  me  at  first  that  this 
transaction  might  come  within  the  principle  of  Doe  d. 
Mitchinson  v.  Carter  {c\  as  an  attempt  to  do  by  evasion 
what  the  law  would  not  allow  to  be  done  directly.  But 
I  think  that  does  not  apply  here.  The  warrants  of 
attorney  were,  no  doubt,  intended  to  secure  the  arrears 
of  the  annuity  by  such  means  as  might  be  authorised  by 
a  judgment  thereupon  entered  up.  An  execution  against 
the  living  is  the  common  and  inevitable  consequence  of 
such  judgment  against  a  beneficed  person ;  but  it  does 
not  follow  that  the  warrant  of  attorney  is  void  merely 
oecause  it  leads  to  that  result. 

Rule  discharged* 

(a)  8  T.  n,  411.  (6)  8  Eatt^  251. 

(c)  8  r.  «.  300. 
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The  King  against  The  Trustees  of  the  Poor 
and  the  Vestry  Clerk  of  the  Parish  of  St. 
Mary  Abbotts,  Kensington* 

.  1 

'  -4 

By  an  act  for  jpjRENCH  obtained  a  rule  in  this  terai^  calling  on  the 
poor  of  a  pa-  trustees  of  the  poor  and  the  vestry  clerk  of  the  above 

rish|  the  ▼icary 

cburebwaixlenly  pariah  to  show  cause  why  a  roaodamos  should  not  issuej 
for  the  time  Commanding  them  to  call  a  meeting  of  the  trustees  bt 
udn^noJT''  ^^  PWP9^^  ^f  ^.wearing  and  admittipg,  and  at  sudi 
belS^^stewfor^  meeting  to  swear  and  admit,  John  Johnson^  as  one^f  tbo 
putting  the  act  fiftyK)ne  trusteea  of  the  poor  of  the  said  par^h* 

mezecuUon;  ^  ^  "^ 

and  a  meeting       The .  aflSdavits  in  support  of  the  ri^le  i-^rr^  /ta:>iw 

was  to  be  held  '      ' 

every  tiiird  apL,  ^.7  G* ^3^^.,0*p,J  fon  .the  l?^|tc,r  i:©Her and  eippl^jfpaeg J 

new'tmstees  in  of  th^,  poQT,  ot£^^  Mary  JblfoftSi  Ki^ing^^hy^  >whifibi 

those  who°  ^^A^^  •  pravidjng  that  the  vioar,. ,  churabward4ns>'.  antl 

died  removed  overseers  for  the  time  being,  and  certain  other  persona 

*'aa?m«i*^**"  particularly  mentioned,  should   be  trustees  fpr  putting 

relinquished  the  Statute  in  cKecution,)  it  was  enacted  that  the  vicar^ 

office;  so  that 

the  number       churchwardens,  overseers,  and  parishioners  qualified  as 

should  every 

third  year  be     was  after  mentioned,  should  meet  in  the  vestry  room  of 

filled  up  to 

J^y-ime,  otter  the  Said  parish  on  Thursday  in  Easter  week,  in  eveiry 
vicar,  chwvk-  ^^^^  ^^^  f*"^"^  *"^  ^^^^^  ^^®  passing  of  the  act*  or 
ct«r*^'for'  within  ten  days  then  next  ensuing  (notice  having  been 
*'"V™*f^"^'  given  as  by  the  act  was  directed);  and  they,  or  the 
fifty^ne  trus-    Qiajor  part  of  them  so  assembled,  should  ^xam^ne  and- 

tees  having  .  .^       mt 

become  church-  enquU'e  how  many  of  the  trustees  in  the  act:  before 
that  no  vacancy  named,  or  their  successors,  should  have  died,,  removed 
t^enby.  out  of  the  p^rii>h,  or  sliould  have  refu3ed  or  neglected. 

to  act  for  the  space  of  two  years  preceding  such  meet- 
ing, or  ahijujd  appear  to  have  become  otl>erwi$e  disr 

qualified 
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qualified  to  act  in  the  execution  of  the  said  statute;  and        1891. 
the  said  vicar,  &c«  were  thereby  authorized  and  required        "  '     " 

The  Ktira 

to  elect  and  appoint  by  ballot  one  other  fit  and  proper        agama 
-person,  being  a  parishioner,  qualified  as  therein  men-    of  sr.  Maht 


tioned,  in  the  room  of  every  such  trustee  so  dying,  jcmmmoio*. 
removing,  refusing,  or  neglecting  to  act,  or  having 
become  disqualified,  or  of  any  trustee  who  should  be 
d^irotis  of  relinquishing  the  trust  and  should  give  d(i^ 
notice  thereof,  so  that  the  number  of  trustees  for  putting 
the  act  into  execution  should  every  third  yestr  be  filled 
up  to  the  number  of  fifly-one,  over  and  besides  the 
ticar,  ehuithwardens,  and  overseers  of  the  poor  for  the 
timebdng. 

The  affidiitils  went  on'  td  state  that  at  a  meetitig 
h^ld^  k>r  the  purpose  of'filRng  up  the  list  of  trustees, 
nVitW^i'Jdh  'jbHh^brr^'ihe  ^ariy  making  this  appli- 
ditibn,  laiendedy  it  i^W  proposed  t^at  ihe  name  of  Mr. 
CBUrM  t!hi^iekdn  Should  be  struck  out  of  the  list  of 
the  said  fifty-one  trustees,  and  that  some  other  person, 
being  a  parishioner,  should  be  elected  in  his  stead,  in- 
asmuch as  he  was  then  (as  he  continued  at  the  time 
of  swearing  the  affidavit)  filling  effectively  the  office  of 
vicar's  cburchwai'den  of  the  said  parish,  and  as  such, 
was,  in  right  of  his  office,  entitled  to  act  as  a  trustee 
wrthoot  having  his  name  in  the  list  of  the  said  fifty-one 
trustees,  and  that  therefore  fifteen  vacancies  were  to  be 
filled  op^  otherwise  there  would  only  be  fifty  trustees  > 

over  and  besides  the  churchwardens,   overseers,   and     '  . 
vicar/  It  was  further  stated  in  these  affidavits  that  there 
were  in  ihet,  tit  the  time  of  that  meeting,  fifteen  vacancies  ' 
tf>  be  filled  up,  including  that  alleged  to  be  made  by 
Chest^rMi^^  becoming  churchwarden ;  and  that  Johnson^ 
being  duly  qualified,  ofiered  himself  as  a  candidate,  Was 

duly 


St 
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I83I.       duly  dected  one  of  the  fifteen,  and  afterwards  presoited 

I 

himself  to  the  vicar  and  trustees  and  their  clerk,  to  be 
sworn  in,  but  was  rejected  by  them. 


hkXuw 


•f  fir,  Maby  The  affidavits  in  answer  also  referred  to  the  act  of 
parliament,  and  stated,  that  at  the  meeting  in  question, 
iKxording  to  the  course  which  had  been  customaty  on 
such  occasions,  fourteen  vacancies  were  declared  as 
having  been  occasioned  by  death,  removal  from  the 
parish,  non-attendance,  and  relinquishment;  and  there* 
upon  fourteen  persons  were  duly  elected  by  ballot  in 
the  room  of  those  who  had  so  vacated  the  office,  each  of 
them  having  more  votes  than  the  said  John  Johnson^ 
and  that  those  persons  afterwards  duly  qualified  them- 
selves ;  that  at  the  time  of  the  election  there  were  four- 
teen, not  fifteen,  vacancies  {Chesterton  not  being  con- 
sidered as  having  vacated  his  office  of  trustee);  and 
that  on  former  occasions  (which  were  specified)  when 
trustees  were  appointed  churchwardens,  no  vacancy  was 
declared  on  that  account. 

F.  Pollock  now  shewed  cause,  and  contended  that  as 
the  office  and  duties  of  trustee  were  clearly  intended  to 
last  for  life,  it  could  not  have  been  the  meaning  of  the 
legislature  that  a  party  should  be  disqualified  from 
holding  that  office  and  executing  those  duties,  by  ao 
cepting  the  appointment  of  churchwarden,  which  was 
only  for  a  year. 

French,  contra,  insisted  upon  the  express  provision  of 
the  act,  that  there  should  be  fifty-one  trustees  aoer  and 
besides  the  vicar,  churchwardens,  and  overseers,  and 
ttrged  that  this  was  not  complied  with  by  allowing  a 
churchwarden  to  be  also  one  of  the  fifty-one  trustees^' 

unless 
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unless  it  couM  be  contended  that  one  individual  should        163 1» 


ThsKiifa 


count  as  two. 


TIm  Truiteai 

'  Per  Curtam{a),  There  was  no  fifleenth  vacancy  oTSv^Mabv 
unless  Chesterton  became  disqualified  by  taking  the 
office  of  churchwarden.  On  looking  to  the  whole  of 
the  act,  this  does  not  appear  to  be  its  meaning.  The 
intention  was»  that  there  should  always  be  fifty-one 
trustees,  besides  any  who  might  be  so  merely  by  virtue 
of  office.  A  person  by  becoming  an  official  trustee  does 
not  forfeit  the  character  of  trustee  which  he  held  by 
previous  appointment  It  was  evidently  not  considered 
essential  that  the  full  number  of  fifty-one  besides  the 
▼icaf,  churchwardens,  and  overseers,  should  always  be 
kept  up,  for  if  so,  the  elections  would  not  have  been 
triennial,  but  provbion  would  have  been  made  for  filling 
up  each  vacancy  as  it  occurred. 

Rule  discharged,  but  without  costs. 

(a)  Lord  Tmierden  C.  J.,  LUlUdalet  PaHke,  and  Tnaiion  Ji. 


r*4 
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CASES  IN  TRINITY  TERM 


Saiurday* 


Doe  dem.   W.  Preece   against  W.  Uowells, 

J.  Pitts,  and  T.  Addis. 


A  pmupcTjbe-  E^JECTMENT  for  premises  in  the  parish  of  S/.  Owen 

for  ba^iDg  in  the  city  of  Hereford^  of  which  parish  the  de- 

and  children  fendsnts  were,  at  the  time  when  this  action  was  brought, 

^^e^etoa  ^^^  churchwardens  and  overseers  of  the  poor.     The 

several  yean. 


declaration  was  in  the  usual  form,  and  the  demise  was 
laid  on  the  3d  oi  March  in  the  eighth  year  of  George  IV. 
Plea,  not  guilty.  At  the  trial  before  Littledale  J.,  at 
the  Spring  assizes  for  the  county  of  Hereford  18S1,  the 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  -^ 

In  and  for  some  time  before  May  1813,  one  Rich- 
ard  Hayes  was  seised  of  an  estate  for  life  in  the  premises, 
fot  the  recovery  of  which  this  action  was  brought 
He  left  his  family  chargeable  to  the  parish  of  St.  Owen 
for  a  period  of  fourteen  years,  and  that  parish  having 
disbursed  for  maintenance,  clothes,  &c.  174/.,  and  the 
**^*"aad  of  tlie  children  still  being  chargeable,   it  was  resolved,  at  a 


executed  an 
indenture, 
reciting  « that 
the  present,  as 
well  as  fonner 
parish  officers, 
had  expended 
174^  in  main, 
taining  his  wife 
and  children, 
and  that  he 
bad  agreed  to 
convey  to  the 
pariah  officen 
certain  lands, 
&c  : "  and  he 
thereby  con- 
veyed the  Mune 
to  trustees  for 
the  church- 
wardens and 


meeting  of  the  parishioners  in  vestry  on  the  3d  of  May 
1813,  that  a  warrant  should  be  obtained  for  his  im* 


poor 

inhabitants  of 
the  parish^  to 
the  intent  that 
the  rents  and 

pro£ts  might  be  mediate  apprehension,  and  that  it  should  be  proposed 

applied  to  their  i  •  i  •        • 

use  and  bene6t  to  him  to  grant  the  parish  a  lease  of  the  premises  in 

poor  rate:  question,  towards  reimbursing  them  a  part  of  the  ex- 

was  a' convey.'  pcnses  incurred;  and  that  in   case   of  his  refusal,  the 

benefii^of  iT  ^^^  should  be  put  in   force  against  him.     Hayes  was 

charitable  u«e,  accordingly  apprehended  for  deserting  his  family,  and 

ment  pursuant 

to  the  statute  9  G»  S.  c.  36.  j.  1.,  and  not  a  conveyance  for  a  *^  valuable  consaderatioa 
actually  paid,"  within  t.  S.  of  that  act :  and  that  a  person  who  hsd  been  a  party  to  the  deed 
tttnvcying  the  property,  was  not  estopped  from  taking  advantage  of  this  objection* 

being 


IN  THE  First  Year  of  WILLIAM  IV.  745 

being  in  custody  on  the  12th  of  July  1818,  by  inden-        18  3  L 
ture  of  that  date  between  him  of  the  one  part,  and  Wil'      -T     ^ 
liam  Preece,  the  lessor  of  the  plaintiff,  and  IV.  Harrison^        Pjukch 
being  churchwardens,  and  W.  Phillips  and  J.  Hovoellsy      Hou^eioa 
being  overseers  of  the  poor,  of  the  parish  of  St,  Owen,  of 
the  other  part,  reciting  that  Hayes  had  some  tim^  since 
run  away  and  left  his  wife  and  children,  whereby  they  had 
become  chargeable  to  the  parish,  and  that  the  present  and 
former  churchwardens  and  overseers  had  expended  174/* 
from  time  to  time  in  maintaining  the  wife  and  children 
of  Hayes  after  he  had  so  run  away,  and  while  he  had  so 
deserted  His  family ;  and  that  Hayes  having  been  that 
day  apprehended,  and  in  custody  for  the  offence  afore* 
said,  had  proposed  and  agreed  absolutely  to  convey  the 
premises  to  the  said  churchwardens  and  overseers  fpr 
ih^  term  therein  mentioned  (being  all  the  estate  and 
property  he  had),  in  satisfaction  of  the  said  demand^  on 
their  consenting  to  his  discharge  so  far  as  they  had 
power  and  authority  to  do  so;  it  was  witnessed,  that 
in  consideration  of  the  agreement,  and  of  lOs.,  Hayes 
did  grant,  bargain,  sell,  and  demise  to  W*Preece^  W* 
Harrison^   W.  Phillips^  and  John  Howells,  their  exe- 
cutors, &c.  the  premises  which  this  action  of  ejectment 
was  brought  to  recover,  to  hold  to  them  and  the  sur** 
vivor  of  them,  their  executors,  administrators,  and  as- 
signs  from  the  date  thereof,  for  the  term  of  sixty  years, 
if  Hayes  should  so  long  live,  in  trust  for  the  churckmar* 
dens  and  overseers  of  the  poor^  and  inhabitants  of  tie 
parish  of  St.  Owen  for  the  time  beings  to  the  intent  that 
the  rent  and  profits  might  be  paid  and  applied  for  their 
use  and  benefit  from  time  to  time  in  aid  of  the  rate  for  the 
rditf  of  the  poor.     This  indenture  was  not  enrolled* 
The   defendants  claimed    title,   and  held    possession^ 

under 
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ISSU       under  it    W.  Preecey  W.  Hanrisan,  and  W.  Phillips  were 
"^--^       alive  at  the  time  of  the  triaL    In  pursuance  of  a  resola*- 
Pmxck       tion  of  the  parishioners  in  vestry  assembled,  made  on  the 
HowKLu.      2d  of  December  1814*,  the  premises  in  question  were  con- 
verted into  a  workhouse  for  the  parish  of  St.  Owen^  and 
were  so  used,  and  money  was  laid  out  by  the  parish  in 
repairs   thereof.     Afterwards  (in   1826),  Hayes  having 
become  seised  in  fee  of  certain  premises,  including  those 
in  question,  conveyed  the  whole  to  the  said  Wm.  Preece^ 
the  lessor  of  the  plaintiff,  his  heirs  and  assigns  for  ever; 
and  he,  by  virtue  of  such  conveyance,  entered  on  part  of 
the  premises,  and  continued  in  possession  of  that  part 
until  a  short  time  bdbre  the  ejectment  was  brought. 
The  case  was  argued  on  a  former  day  in  this  term. 

Russell  Serjt  for  the  lessor  of  the  plaintiff.     The  deed 
of  the  ISth  of  Jvhf  1813,  under  which  the  defendants 
claim,  is  void.     First,  because  it  is  inconsistent  with  the 
provisions  of  the  stat.  5  G.  1*  r.  8.,  which  enacts,  lihat 
the  parish  oiBcers  may,  by  warrant  of  two  justices,  seise 
so  much  of  the  goods  and  chattels,  and  receive  so  muck 
of  the  annual  rents  and  profits  of  the  lands,  of  any  perseo 
who  has  left  his  wife  and  children,  as  the  said  justices 
«hall  direct  for  and  towards  the  discharge  of  the  parish 
where  sudi  wife  and  children  are  living,  but  makes  the 
chnrchwardens  and  overseers  accountable  to  the  sessions 
for  what  they  receive.     By  proceedings  like  the  pre- 
sent that  check  is  evaded.     [Tx>rd  Tenterden  C.  J.  The 
parish  officers  might,  before  the  statute,  have  taken  an 
assignment  of  the  property  of  the  husband,  and  there  is 
nothing  in  die  statute  to  prevent  that]     Secondly,  the 
deed  was    executed   while   Hayes  was.  under  daresfr 

\Parke  J.  His  imprisonment  was  lawful.]    Thirdly,  the 

deed 
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tfeed  is  Toid  by  the  9G.2.C.  S6.  5. 1.,  which  enacts  that  1331. 
no  land  shall  in  any  ways  be  conveyed  to  or  settled  on  '  7* 
any  person  in  trust  for  the  benefit  of  any  charitable  usei$       Pkkbcx 

"  agatnsi 

whatsoever,  unless,  inter  alia,  it  be  by  deed  indented,  Howzils. 
and  the  same  be  inrolled  in  the  Court  of  Chancery 
within  six  months ;  and  {s»  S.)  that  all  such  conveyancesi 
otherwise  made,  shall  be  void.  Now,  here  the  lands  in 
question  were  conveyed  to  trustees,  for  the  parish  offi* 
ears  for  the  time  being,  to  the  intent  that  the  profits 
might  be  applied  for  their  use  and  benefit  in  aid  of  the 
rate  for  the  relief  of  the  poor.  Ttiat  was  clearly  a  con* 
▼eyance  in  trust  for  the  benefit  of  a  charitable  use;  and 
the  deed,  not  having  been  enrolled,  is  vend.  The  con<- 
.sideratioo  in  this  case  is  not  *^  a  valuable  consideration 
paid,''  within  the  meaning  of  the  exempting  clause  {s.  2») 
of  the  statute. 

• 

T'kesiger  contra.  The  lessor  of  the  plaintiff,  being  a 
party  to  this  deed,  is  estopped  from  saying  that  it  is  void. 
Skeph.  TouehUoncy  BS*  And  it  appears  firom  the  ci^e 
that  he  in  fact  accepted  and  acted  upon  the  conveyance. 
{Lord  Tetiierden  C.  J.  Is  there  any  authority  for  aay>- 
ing  that  a  party  is  estopped  from  shewing  that  a  deed 
is  void  in  ]aw?3(ff)  This  was  a  good  conveyance  at 
eoounmi  law,  and  is  not  prohibited  by  the  5  G.  !•  r.8#, 
which  merely  gives  parish  officers  an  additional  remedy. 
Secondly,  there  was  no  duress  in  this  case^  for  that  wdrd 
imports  imprisonment  without  lawful  authority  {Cam. 
Dig.  PleadeTf  2  W»  19.);  or,  compulsion  by  tortious  usage 
while  in  prison  under  legal  process,  2  Inst.  482.     Here 

(a)  See   Tke  Stratford  BaUtoay  Company  ▼.  Stratton,  anti,  p.  518.: 
BUt  ▼.  The  Proprieton  of  the  Maneheiter  and  Salford  ITaierworkg,  ant^, 

HcyeSj 
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19s I.        Haj/es,  at  the  time  when  he  executed  the  conveyance^ 
^      7"        wfis  in  lawful  custody  by  virtue  of  the  stat.  7  Jac.  I.  cA. 

Preics  5. 8.  Thirdly,  this  is  not  a  conveyance  for  the  bene6t 
HowvLiA  of  a  charitable  use.  The  statute  9  G.  2.  c.  36.  recites, 
that  gifts  of  lands  in  mortmain  had  been  prohibited  or 
restrained  by  Magna  Charta  and  other  laws;  but,  never* 
theless,  this  public  mischief  had  gready  increased,  by 
many  large  and  improvident  alienations  made  by  dying 
persons  or  others  to  uses  called  charitable  uses,  to  take 
place  after  their  deaths,  to  the  disherison  of  their  lawful 
heirs.  It  is  clear,  therefore,  that  this  is  a  case  which  is 
not  within  the  mischief  contemplated  by  the  preamble. 
Indeed,  the  use  to  wliich  the  lands  in  question  were  to 
be  applied,  viz.  in  aid  of  the  poor-rate,  is  one  which  the 
law  favours  rather  than  avoids,  as  appears  from  Portals 
case  (a),  where,  speaking  of  conveyances  to  inhabit- 
ants  of  parishes  and  their  heirs  upon  trust  to  employ 
the  profits  to  such  good  uses  as  defraying  the  tax  of 
the  town,  maintaining  the  poor  of  the  parish,  &c,  it  is 
said  that  it  would  be  a  dishonourable  thing  to  the  law  of 
the  land  to  make  such  good  uses  void.  Assuming  it 
^ven  to  be  within  the  enacting  part  of  sect.  1.  of  9  G.  2. 
€.  36.,  this  is  a  conveyance  made  really  and  honk  fide 
for  a  fall  and  valuable  consideration  actually  paid,  and 
therefore  within  the  proviso  in  sect.  2.  But,  assuming 
all  or  any  of  the  objections  to  be  good,  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover  without  a  previous 
demand  of  possession,  because  the  defendants  were  lo 
possession  by  permission  of  the  pauper,  under  whom  the 
lessor  of  the  plaintiff  claims.  iParkeJ^  If  the  dfeefl 
was  originally  void  by  the  statute,  that  will  not  avail.] 

(a)   1  Hep.  34.6.  ^ 

Bussdl 
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Do<  dene* 


Stissell  SerjL  in  reply.    A  party  to  a  deed  13  estopped       1831. 
as  to  facts  stated  in  it,  but  not  from  saying  that  the  deed 
is  void  in  law. 

The  consideration  here,  if  any,  was  the  maintenance      Ho 
of  Hayeks  family  for  fourteen  years  before  the  convey- 
ance in  1813,  by  persons,  many  of  whom  probably  were 
no  longer  inhabitants  at  the  time  of  the  conveyance,  and 
could  have  no  interest  in  it. 

Cur,  adv.  vulL 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court 

The  point  reserved  for  our  consideration  was,  whe- 
ther the  deed  of  the  12th  of  July  1813  was  rendered 
void  by  the  provisions  of  the  9  G.  2.  c,  S6.  We  have 
no  doubt  that  this  is  not  a  case  within  sect.  2.  of  that 
statute,  which  provides  that  the  act  shall  not  extend  to 
Hily  purchose  of  any  estate,  or  interest  in  lands^  tene« 
nients,  or  hereditaments,  or  any  transfer  of  any  stock,'  to 
be  made  really  and  bona  fide  for  a  full  and  valuable  con- 
sideration, actually  paid  at  or  before  the  making  such 
conveyance  or  transfer,  without  fraud  or  collusion.  We 
think  tha^  in  order  to  bring  a  case  within  this  section> 
the  consideration  must  be  paid  by  the  person  for  whose 
benefit  the  conveyance  is  made.  Here,  the  consider* 
ation  was  not  paid  by  the  persons  who  benefited  by 
the  conveyance,  but  it  had  been  paid  out  of  poor  rates 
levied  upon  the  persons  who  resided  and  paid  rates  in  the 
parish,  during  the  time  when  relief  was  given  to  the  wife 
and  children  of  Hayes.  The  doubt  we  had  was,  whether 
tbia  was  a  case  within  the  meaning  of  the  first  section. 
It  certainly  is  not  within  the  mischief  recited  in  the  pre- 
amble; but  it  evidently  is  within  the  enacting  words, 

VoL.n.  3C  for 


"  I 
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18SU 


Dos  dem. 
Faiicb 

againit 

HOWILLS. 


for  the  land  is  conveyed  in  ^i»l 'foV^ichGi  bm^^m 
charitable  use,  to  the  intent  tkat  the  ikitr  vki'pwSm 
may  be  Applied  to  the  use  and  benefit  df  lllbe*pod»<ia 
aid  of  the  poor  rate.  This  deed,  therdht^  notliicvwg 
been  enrolled,  is  Void,  tad,  cansequenclj^  difl'^fMtifif 


is  entitled  to  recover* 


Jvidgtti^T^  (br  ikefpMfllie 

.      .  .  -   -^ 


i  \ 


An  iodtetment 
OD  the  statute 
7  &  8  6. 4. 
c.3a  s.  9.  for 
ftlonioiuly 
dAmaging 
warpa  of  linen 
yarn,  with  in- 
tent to  destroy 
or  render  thepi 
useless,  need 
not  allege  that 
the  warpsy  at 
the  time  of  the 
damnge  done, 
were  prepared 
for  or  employed 
in  carding, 
spinning, 
wearing,  &c. 
or  otherwise 
manufacturing 
or  preparing 
any  goods  or 
article  of  silk, 
woollen,  linen, 
&c. 


The  King  against  William  Asttto^;  ^  ^^^'^ 

T  NDICTMENT  «tat^d  ihat^fVaUmniAsktony  6u^dt,c,, 
>     at,  &C.,  divers,  to  \#it,  six  wtirps^of  lined)  }«toiia;lf*i)iM 
value  of  61,  and  six  other  wai^s  of  Qud^mof  the  vdAiidtf 
6/.,  of  the  goods  and  icbattels>^f  Ediparii^JapUogfitmli 
others,  then  and  there  being  ^fiSmd^tmrfawrfbUy,  jmtff 
cionsly,  and  feloniouslyi  did  damage*  4)j^  tArDWit)g(]lii( 
said  warps  of  linen-yarn' and  the:  saktiwafps  tOffiUflM 
with  great  force  and  violence  unto  and  apon  the  ground 
there,  and  then  and  there  unlawfully;  imlKeidusIy,  'aiid 
feloniously   tearing,   cutting,    dragging,   nn^   throwing 
about  the  same,  with  intent  then  and  theror  feloi^ioQsIjK 
to  render  the  same  useless,   tfgainsft  -the'^M^df  dM 
statute,  &c.    The  defendant  having  been  convicted  upoij^ 
this  indictment  at  the  Spring^'asskes^fer  the  conaigr  oC 
York,  1830,  a  writ  of  error  was  brolight,  kM)lh&WiiiS 
assigned  were,  that  it  did  not  appear  by  the  ,coi|Pt  oqi 
which  the  conviction  *tookpiac^,'' that  the 'MM^nwoffM^ 
were,  at  the  time  of  the  damage,   as  therein  *sia2e^ 
goods. in  any  stage,  process,  or  progress  of  manubcUir^ 
within  the  act,  or  that  they*  were  prepared^  Kn^'iboO^ 
woven  or  manu&ctured  into,  or  were  employed  in^tBe 

:  weaving 


*'    i 
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iwdvriifg^.arf  loanureetiKttiig  of  My  ^im^  go6d»' a^iweue  .1881. 
iMotipit«L  in  tthe  ;ftrst  pELtt^  of*  the  section  et  the  ^et  ^  ~ 
ii|)(m:  'Whidb  tbe.  indictment  was  framed ;  or  that  they       •  ^gmmu 

ZwIIVOIf* 

vera  in.' OK  upM  my  loom  or  oiacbinery  uaed  (on  pra^ 
pmbgpt.towixh(:tsfrmg,ihfi4Wief  or  weiis  in  any  wuf 
connected  with  such  machinery  after  having  been .  so 
^paiiefl^iir  )tbai(>tbey:w^re  in  any  house  or  place  used 
tac  €maymg  tm  ndi  mamifiictiir^  or  that  they  were 
prepared  for,  or  undergoing  or  being  in  any  stage,  pro- 
cess, or  progress  of  manufacture.  The  case  was  argued 
this  terii>>^>  '     -   •  ;    i  ./  /I      «  • 

,  y  eoMinghatnj\  in  w^phrt^  th^wtifafiTtof^  >Tl|e 
inlitoneii^  does  i  not rs^atv  an^>joffence^  against'  die^fl  & 
'ft€u!4«^atS0u&iSu(kz);?<1|»cmiSB^  by  thair  stutilteyutfae 
^Mnagir^/witb  thttolcto  ^roiddr  luseldssyionji^  waips.  tif 
litei^,is(ijtiadeijBnhofi«nQ0  iaf  oascb  didgr  rwher^isisch  ^ 
y^rpfcham^llMeeff  prqimmdforlor&iDfilo^  firfspiniiiDg) 
WWHiiXgt  ^€|P:QtfaieBwisci  i  maBafacturiDgi .  th6  good»7  men^ 

:>.i;''r.b  '  il!  .'.••  '.'  f   u'  ^''  .;■  s -'•  •  •  ■.    i   i  •     m.  |t    „ 

t }  K  ^^^to  WitiM  it  M  f l«M>tt4»>  Y  that'  if-  a<if  perfpi^Widi  iiplawfuU^ 
ADd-malicbusW  cut,  break,  or  dfistroy,  or  damace  with  intMit  to  destroy.  ^ 
or  to  render  useless,  any  goods  or  article  of  silk,  woollen,  linen,  or  cotton, 
^ tf  MiyiMb^W^dfWof  tAdae^ind^riill  dtMed  4Aik  ditii  <iCtx»;b^ti^A 
wi%  iC|0  ofl^mat^l,  ^fft9y.ffam^9r\^luiit|^  pecf^.  ftof^o^.  ^o^ 
or  lace  irespectively,  being  in  the  loom  or  fram^,  or  on  any  machine  or 
^giikif^  ^  od'  (Ae  'nuS  W  tenter^'  o^  In  any  stage,  process,  or  progress  o^ 
itaftimftwm ;  ftikhall  uarkw/ally  •ad  aitflicioilsly  cax\  i  broOc,^  on  destrojv 

yjJ^W5»?^T?M>.if»tenj  fP.  destroy*  ^l  ^.  ijepdeij^usel^  any  warp  or  shute 
of  silk,  woollen^  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials 
Miet^V^tdPeaai  ott^,  ^mtedi  ^^  ^j  oliie/' Ateri^,  iJr^iiylbonH 
%fpi^^/raMi9«0^9gin«>{j>S'^)Mf^I«><'f)9) u°K}ff>»B9lr.Fhethef  Qfed \qf 
moveable,  prepared  for  or  employed  in  carding,  spinning,  throwing, 
Weaving,  falling,  sheanng,  or  otherwise  manufacturing  or  preparing  any 
^Bti  ^blil^lctt^iMlclfia  ^^it^lhiiXIrpp  fbsetftQMMinto  attJiihoiMi  sbdpr  build* 

fiich  offender  shall  be  guilty  of  felony,"  &c. 

L'^?  n*  b.  '/•>'. Jir  )     »"     "    ro    .1  Mi    i   /.  !t'.       .1.1       !•      '    •        # 

^.„r/x>3  3  C  2  tioned 
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1831.       tioned  in  the  previous  part  of  the  section.     Here  the 
"  indictment  does  not  allege  that  the  warps  of  linen  were 

The  KiMO  **  ^ 

against        SO  prepared  or  employed.     The  third  section  of  the 
statute  consists  of  three  branches.     The  first  makes  it 
an  ofSsnce  maliciously  to  damage  with  intent  to  destroy 
or  render  useless  goods  being  in  the  loom,  or  in  any 
stage,  progress,  or  process  of  manufacture.    The  second 
branch  makes  it  an  offence  to  damage  with  intent  to 
destroy  or  render  useless  any  warp  of  linen,  &c.,  or  any 
loom,  frame,  machine,  engine,  rack,  tackl^,  or  imple- 
ment, whether  fixed  or  moveable,  ^^  'prepared  far  or  enh 
ployed  in  carding^  spinnings  thrawingj  weaving^  fulling, 
shearing,  or  otherwise  manufacturing  or  preparing  any 
such  goods  or  articles;"  and  the  third  branch,  which 
does  not  apply  to  this  case,  renders  it  penal  to  enter 
into  any  house  with  intent  to  commit  any  of  the  offences 
aforesaid.     It  is,  therefore,  a  felony  under  the  first  part 
of  this  section,  to  destroy  the  goods  while  in  a  course  of 
manufacture ;  and  under  the  second,  to  destroy  the  warps 
or  machinery  while  employed  in  manufacturing.    A  warp 
consists  of  many  hundred  lines  of  silk,  cotton^  or  yam, 
stretched  horizontally  on  the  weaver's  beam,  ready  to 
receive  other  lines  of  the  same  article,  which  the  weaver 
throws  across  such  lines,  and  thereby  forms  the  cloth,  &c. 
While  in  this  state,  it  must  be  considered  as  a  part  of  the 
machinery  used  in  the  manu&cturing.   And,  according  to 
the  true  grammatical  construction  of  the  second  branch 
of  the  section,  the  words  ^^  prepared  for  or  employed  in 
cof'dingf"  &c.,  apply  to  all  the  preceding  wordis,  including 
*^  warps."     Even  if  it  were  doubtful  on  the  language  of 
the  act  itself,  that  would  appear  to  be  the  true  construc- 
tion by  reference  to  former  statutes,  now  repealed,  on 
the  same  or  the  like  subject  matter.    That  which  bears  ^ 

most 
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most  upon  the  present  case  is  the  22  G.  3.  c.  40.  s.  3.  («),        *o^i. 
v^hich  made  it  an  offence  '^  wilfully  and  maliciously  to    .  Tbc  Kina 
cut  or  destroy  any  linen  or  cotton,  &c.  in  the  loom,  or  any      Mmov. 
warp  or  shute,  tools,  tackle,  and  utensils  prepared  for  or 
employed  in  the  making  thereof.*'     Now  the  warp  can- 
not be  said  to  be  prepared  for  manufacturing  until  it  is 
on  the  weaver*s  beam,  in  the  situation  which  admits  of 
the  weft  being  introduced.     For  any  thing  that  appears 
in  this  indictment,  the  tacklcf  in  question  might  have 
been  lying  loose  in  the  highway.    In  prosecutions  upon 
statutes  of  this  nature,  the  strictest  proof  is  necessary 
that  the  article  was  in  the  place  or  situation  pointed  out 
by  the  act;   HugilPs  case(&).  Rex  v.  Dixon  {c)i  and 
the   averments   on    the   record  ought  to  be  equally 
precise. 

Wightman  contra.  The  only  question  is,  whether 
the  words  '^  prepared  for  or  employed  in  carding,"  &c., 
apply  to  the  two  preceding  parts  of  the  sentence,  be- 
ginning *<  or  shall  unlawfully  and  maliciously  cut,''  8cc., 
or  to  the  last  only  ?  If  the  meaning  be  doubtful,  the  Court 
will  look  to  acts  of  parliament  in  pari  materia.  There 
are  three  distinct  subject  matters  of  offence  contemplated 
by  the  clause  in  question.  First,  the  destroying  or  da- 
maging of  goods,  being  in  the  loom,  or  in  any  stage, 
process,  or  progress  of  manufacture.  There  the  words 
^*  being  in  the  loom,"  &c.  qualify  the  preceding  words. 
Secondly,  the  destroying  or  damaging  of  any  warp, 
shute  of  silk,  &c.  There  no  quali^cation  whatever  is 
given;  nor  was  any  required,   for  the   term    ^^warp" 

(a)  He  alfo  referred  to  12  G.  1.  e.  54.  «.  7.     4  G,  3.  c.  37.   <.  16. 
6  G*  3.  c.  89.  f.  15. 

iP)  2  Bu99>  on  Crimetf  845.  2d  ed.  (c)  EuU,  ^  By,  55. 

3  C  S  suffix 
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I6!3i:       sUffidendy  expkins  itseH^  withbut' tbe  kddltioti  of^4he 
.  .  wordsr  **  prepared  foV' or  etnptoyftf  Hfi' toaitirifiictfi+ifafe*^ 

a^m<^^  &c.  The  third  is  damaging  dr  destt'oying^  ahy"  ldotb» 
Stc/prepared  for  or  ^niployed  iiil  'm2iadfachii^^);iki%!il 
shA  'drere  the  latter  Words  are  k  qnaliHi^dbit  #'tfi)^ 
precedrn^g.  Here,  b^  m  the  GtA'iAkds^  a  (^dklSc&diod 
was  liecessary  to  limit  die  eixactmetft^to^tll^^'iiffskfl^ 
contemplated  by  fhd  sitattltfe.  'Tbat'«i!/'ii'lffe'tt4ic 
cbnstrttction  of  the  act  appears  by'relaTrng  to'tH^'^r^' 
ceding  stifttuie,  4  0. 4.'  c.  4l};,  Whifeh  repeab  tDe^2^i'£ 
cJM.  Tike  act  4  iS.  4. '  r.  46.  tnAei  it'  ah  oS^b^  to  etiiSf 
b^force  intoatjy  hoii^'  shOpJ  ok'^iiildi^,  witb'fiitfoilfo 
destroy  br  damkge  in  thd  !6om  or  fttLtiit^*'8tx:i;'bf^^icttf 
^^,  ^cess,  '6r^tiogres!^'of '  ittanfif^ifi^'  'kny  4o6\iek 
sllki "linen,  br  cotton  goodi,^  '^  <#  <o  (»f,  ti^atl'dt^ 

Sy  mtorii'&ciot  bf  Wiy  oiie"  or  tnc4^oP  19^  iitirtiivQai 
diix^  ilriih'  each  ti^Ht,  6t  miiei^^^lbl  aUy^^affie?"^]^ 
fefhil,  xk'BAy  h^iih^wbrk^k^lediyrii^  sJtodciiig';  ^bii^' 
Of  Idee;  b)-  ^o  £felrti;  bretOt,  M'^B^sii^dj/;  oh  dama^'^Oi^ 
Bom,  fr^ii-mdmne,  &c.; Whethei*'  fixed  'dr'  'liibVdi&fi^' 
fkeparea  for  'or  ehtpVdykd  'in'^ctiriiiii^'^^-^'  '6tirer»?ffl 
iibanufacttirihg  ^  pi'ep^Mfig'ahy  iilJcK'go(ytis'6i'lir1tt8lS^ 
There  It  is  quite  clear  that  the' Words  ^^p^y^afWftoafe 
employed  tn  Warding/'  &c;  apply  to  the  lattfer'bi'aftcH  d^ 
of  the  sentence,  and  not  to  that  branch'  which '  m'efiftlohi 
a  warp  or  shute  of  woollen,  silk,  &c.;  and' it*  ttai^  tte 
inferred  that  the  clause  now  in  question  was  iht^deu  to 
have  the  same  effect.  '      '  ^        *  '^' 

Cur.'* adv.  vulL 


i<.: 


Iltl 


Lord  Tenterden  C.  J.  now  delivered  the  jtidgmeift 
of  the  Court  "      '     '''''  ^''''' 


AtHTOtf. 
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3  i?^9  4f/?:0f  opinion,  on  a  careful  examination  of  the       18S1. 

sUt^tf^«t))a)L  i^.  was  nqt  necessary,  to  allege  specifically  in 

t|^  jQpu^  that,t(be  warjp^  therein  mentioned  were  pre-       againu 

1^SS^%^9fi^^m4  ffl  ^r^^^y  spinning,  moving,  &C., 
^Qt/l[P''sp^,tmnfjfaffuring  J!he  third  section  of  the 

7ii8fi?,%*,5.,30j,fl9ii8i?J9^pf  ^^i;^  branches.  The  first 
^mfi^.i^W^f**?  f^  apy.peii^o^  shall  unlawfully  and 
^fificic^l^j  daqyige,  |vith  in^^nt  to  destroy,  any  goods 
tl(^f|e^4^i;^!K^f  "^^ng  in  .the  loom,  &c.,  he  shall  be 
g|ui\t|rf^ef.^f^lo|)y,  Nqw,,in  an  indictment  for  an  offence 
ii}gj^QSi^ithat  ei!i4<f^en^^]jt,  would  be  undoubtedly  neces- 
^)y7..tQ,^lkg^tb^|the  gpod^  w^re  at  the  time  of  the  da- 
^^fgs^nj,^hej]pojp^^Sfc^  because  jf  was  not  the  intention 
o^^|)fg.^^ga^|atif][f^  to  o^e  i\  an  qffenc^  to  destroy  such 
S^pda^  whenever  founds  but  to  protect  them  only  while 
tl^ey ^ei^et,  in  .^course  of  manufacture.  The  same  ob- 
SfiW^Kffi  3IVt!f'f^^.  to  thf.Ja^ter  pyrt  of  the  second  branch 
offfi^  ^ffffitipp^  ^l^i^h;  JO^B^^  \\  an  offence  to  damage  or 
hj^^  any  loop  nrepure^  for  or  employed  in  manuiac- 
tf^ng,  &c.:  it  y(ould  not  be  sufficient  in  an  indictment, 
fr;fff>£i4.  Hgofi  t\i^^  provision  of  the  statute,  to  charge  the 
p^  ,^tr}]ftion  of  a  loom,  without  adding  that  it  was 
on^j^^^a|;ed  of  employed  in  some  of  the  ways  therein 
4i;8c;)rjt(^^  for  (be  count  then  would  be  too  general. 
^H^V  tp  fhe  dfimaging  of  any  warp  or  shute  of  silk, 
woollen,  ^  or  linen,  the  question  may,  on  the  words  of 
^p  act,  admit  of  some  doubt.  The  whde  sentence  is, 
"  If  any  person  shall  unlawfully  and  maliciously  da- 
mage, &c.,  with  intent  to  destroy,  any  warp  or  shute 
of  silk,  woollen,  linen,  &C.,  or  any  loom,  frame,  &c. 
prepared  for  or  employed  in  carding,  spinning,  weav* 
ing,''  &c ;  and  the  question  is,  if  the  words  **  pre« 
pared  for  or  employed,"  &c..  are  to  be  considered  as, 
xetering.to  all  the  preceding  words,  or  to  those  only; 

3  C  4  denoting^ 
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iS^l.  denoting  the  implements  of  manufacture.  That  must 
be  ascertained  by  looking  at  tbe  subgect-mattei:  of  the 

fl^onur        enactment  and  the  object  which  the  legislatuie  bad  in 

ylew.    That  object,  in  the  first  branch  of  the  aediGii 

.was,  the  protection  of  goods  while  in  the  coarse  of  manu* 

frotmre;  in  the  second,  the  protection  of  the  waqpor 

•hutei  and  of  the  machinery  and  im[4ementSy  when  tb^ 
were  prepared  for  or  employed  in  the  production  of 
goods.    Now,  as  to  the  latter,  it  is  necessary,  with  a 
▼iew  to  the  limited  purpose  which  the  legislature  had  in 
view,  that  the  conclyding  words  should  apply  to  them; 
but  not  so  as  to  the  warp,  because  a  warp  is  a  deno* 
minatbn  of  some  kind  of  thread  prepared  toiie  wai^ 
and  used  in  manufacture ;  it  is  in  itself  something  <*  pre- 
pared for  manufacturii^  goods.'*     We  w^ e  referred  m 
the  argument  to  former  acts  c£  parliament  in  pari  ma« 
teriA  which  had  been  rqiealed,  and  it  was  said  vtkat« 
undeitHome  of  those  acts,  the  word  warp  was  sd 
nected  with  the  words  importing  preparation  for 
facture,  that  a  similar  connection  must  be  uoderstood 
here,  and,  consequently,  it  was  necessary  that  they  sheuld 
Ue  BO  connected  in  aa  indictment  on  the*  present  idaase^ 
To  the  party  indicted  that  must,  at  all  events,  be  imma- 
terial, becaufse  the  warp  must  be  something  already  pre- 
pared for  manufacture;  and  therefore  the  proof  would 
be  the  same  whether  the  indictment  contained  such  aa 
allegation  or  not;  but  in  the  statute  4*  G«4«i<k  4i6«i  the 
word  warp  is  used  absolutely,  by  itself,  without  refers 
ence  to  any  word  denoting  preparation  for  manufacture^ 
and,  without  any   qualification  before  or  after.     Tha 
words  which  follow,  *^  or  to  burn,  break,  &c.  any  kxHi^ 
&c.  prepared  for  or  employed  in  numufacturing,*'  een^ 
stitute  a  distinct-  branch  of  the  sentencev  and  after  ihem 
a  new  sentence  commences.    Upon  this  view  of  the  two 

acts 
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act^'  of  parliameot,  and  considering  that  the  word  warp        ....^ 
b  a  well  known  denomination  of  an  article  which  is  in      The  Kiva 

f  ognimt 

^me  way  or  other  prepared  for  or  employed  in  ma-       Aihtojt. 
tidfitoture,  we  are  of  opinion  that  it  was  not  necessary 
fo  «)l^e  specifically  in  this  case  that  the  warp  men- 
tioned In  the  indictment  was  so  prepared  or  employed. 
'  '  Judgment  affirmed. 


'    n     . 


(< 


'        NoYfiLLi  against  Rossi.  Friday, 

^  Jung  lOtb. 

A  SSUMPSIT  against  the  defendant  and  Loiiis  Garid  Defendant,  in 
(who  was  outlawed  in  this  action),  for  613/.  claimed  debt  to  plain, 
to  hedueito  the  plaintiff  on  tbe  balance  of  his  account  buiiu>bim, 
wiA  the*  defendant     Plea,  the  general  issue.    At  the  X|^!^^^ 
tnol  before  LcNrd  Tenterden  G.  J.,  at  the  London  sittings  j^^^^^"" 
after  Hilary  term  18S0,  a  verdict  was  found  for  the  pvtietin 

*^  France,  but 

plauitifffor  61S/.»  subject  to  the  opinion  of  this  Court  wereaecepted 

by  a  penon  in 

upon  the  following  case :  — -  tbU  coontrj, 

.jThe  plaintiff  was.  a  foreign  merchant  living  at  Man-  a  banker's  hen. 
dettm-f  and  agent  there  for  the  defendant  and  his  partner,  ^J^  tlm 

over.  On 
theif  Mhg  ^tewnted  for  paymenty  tbe  banker*!  clerk  inadrertently  cancelled  tbe  accept- 
ances, but  immediately  wrote  opposite  to  tbem,  '*  canceUed  by  mistake;"  and  the  bills 
were  not  howerer  paid,  there  being  no  effects.  Tbe  holders  then  presented  them  at  a  house 
to  which  they  were  addresicd  in  case  of  need,  but  that  house  refused  payment  in  conse- 
quence of  the  cancelling ;  they  would  otherwise  have  honoured  them.  A  re-aooeptanoa 
was  obtained  from  the  acceptor,  but  be  did  not  psy  the  bills.  Tbe  plaintiff  then  took 
them  up  and  returned  tbem,  regularly  protested,  to  tbe  defendant,  who  applied  to  the  prior 
iarianiers  for  payment,  but  they  refused. 

The  defendant,  who  resided  abroad,  dted  the  drawers,  the  intermediate  indofiers,  and 
tk«  plaintiff^  before  the  tribunal  of  commerce  at  Lymt,  for  the  purpoee  of  obtaining  a  gua- 
rantee for  himself  against  liability  on  tli'e  bills.  That  court  adjudged  him  and  tbe  other 
parties^  exc^t  th«  plaintiff,  discharged  flom  liability,  and  decreed  that  the  bills  should 
reqpain  to  the  plaintiff's  debit.  Tbe  plaintiff  then  carried  the  cause  to  a  court  of  appeal 
in  France,  which  confirmed  this  decree,  assigning  as  a  reason  that  the  cancelling  of  the 
acceptances  operated  as  a  su«pension  of  legal  remedies  agsinit  the  acceptor,  and  was  equi- 
valent to  a  delay  granted  him  by  the  holders,  with  whom  tbe  plaintiff  was  identified,  and, 
oooi^uently,  that  the  other  parties  to  the  hills  were  discharged. 

Held,  that  the  French  couru  had  mbtaken  the  law  of  England  as  to  the  effect  of  the 
cayoelUtion  »  andi  theiyfora,  that  tbe  defendant  was  still  liable  at  the  plaintiff's  suit  for  tha 
debt  in  respect  of  which  the  bills  were  given,  notwithstanding  the  decree. 


•1/     TT 


2§f  1  CASES  inj;;  TRINITY  TE|IB^^  ^     , 

]A$JL       Qoriel^  who  resided,  nod, carried  on  business  as..9ij^r. 
.— - cfaaots,  At  Turin.     In  October  1 825,  tfjie  defendant,  being 

NOVILU  ^  •  '  "'  ''    '   ■'   ^"  '. 

^peMnif      at  Manche^ter^  indarsed  and  delivered  to  the  plaintiff,  i$(^ 
2pt^  of  (^i^.l8a5,  for  SQO?.  apd  Spp/.  sterfin^  drawfj 

^^  ¥9^^^^^  ^^  ^^^^^  ^^^^^  ^^^^h  ^.^m 

rnonths  to  the  order  of  the  drawers.       ,    .'  r     .  , 

r  At  tlie  timar  of  4rawiqg  the  bills,  Bodin  and  Co.,  b^d 
written  on  each  of  them  an  address. to  Messrs.  H&ilk* 
Son.  and  Fta'ze  in^  case  of  peed.    These  latter  partiea 

i^ndpp.     lae,  bill^  had.  Mn  sp^iaU^  ,iq^o^  W||l 

and  Gariely  and  the  defendanJ,^.,by.„Pj^|H^fl;,% 
^ar^^^iad^rs^,  jin^,  4?livf^..thi»jp  .to^tl^M^afjdff 
^\J^<ij^  «»?,H°^e^efitio}^«l.   iXjjejp^aiflJjfl^  py^. 

prhp,  acce^te^  them,  pi^atle,^t  the,  housfi,  <^,|%^. 
£f^  a^d  Co.  .  The  jilaintiff  then  wrpte.op  the  VUls  ^ 

and  indorsed  apd  paid  them  ^way,^  .i,PP^  ^  %b  JvVS 
1?Ti^i^^/4^*?^"^^?J  ^pssrs.  c^o/^w,  Z7pj(^,  a^  (Jo., 

Mfl^^.and,Co.^alsp^b^^^^^  ,     .   bni; 

J!"??  nf  ^  u  ^"^  iJresented  by  their  r^ective  holers  tfl, 
GfZ|^and  Co*  for  payment,  and  were  respectively  marked 
by  a  clerk  in  the  banking-house  of  Glyn  and  Co.  through 
tl^ acceptances ;  but  immediately  afterwards  a  memorai}!^-} . 
duni  was  written  bv  him  in  the  margin  of  eac^  in  thfs^' 
iermsa  f*  cancelled  oy  mistake;"  and  the  bills  were  {hen* 

returned 
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« 

returned  to  the  liolders  unpaid.  It  is  usual  tor  a  person  I^jT, 
wiio  cancels  a  bill'  f)y  mistake,  to  write  on  it  marshaUf  ^TTT^ 
&e'  accept6f,  had  no  efiects  in  the  handk  ot  Glyn  ana 
tbJ  ¥iie'  bilkwere  (hen  presented  to  J5fai/A,  Son,  anS 
JKirzIf^ftft:  payment,  who  refused^  alleging'  "tha^  th^y 
Could  'hot  interfere^  the  adceptahce  being  cancelled;^ 
Ohe  6t  die'paiftiiers,  wh6'  was  called^  said  that  the/ 
would  certainly  have  paid  tlie  bills,  but  &at  the  cancel- 


itieai  lla&'Ubt  any  re-accepiaiice/  Cftyti  anu  Co^'alfter- 
wkdk  6t)t&iHed^ti^'re^a6ceptance"bt  tlie  bills  ^om'Jo^k 
hmr^atliHtih  ithe  latter,'  belti^  aflpiied^  to  f^r  pfty^ien'^ 
lihsiietek;''*'  that  ib  Ui  the  ^Ui  'fdr'SOOt,  Ke  loaUd  hiSt 
^ylt'at't)restot;'aiid['iis  io  ^e  bthW  1)'iUTor  SOO^V"^ 
^vi&Pi^'ii'tbim^iro^.f ''  '  ■•  -^''^  ';'='■  '.^•\^-''/  ''^••■* 
"^^^nSic  Wfti'wgfe  Whirkrdl,'  oii'  tile  toliie'SJStr 'of  ^aiii^ 
an/;  ^^lekt^'AM  rkiirned  '&  i6^  jtlAlbdl^  trtio'^tbJg 
^iifrf '  %^  k^' liavfi^  ^ven'tlie  defehaant'due  liotide  bt 
t{ni'tt^(d^ouir,  s^t'UieiH  with  th<ip)'otests^'&a^W  an^ 
(%4  iiH!io' ^eilt'  them  back  t6  the  pi4or  ihdorser%  Cifusiari 
i^'ik^:^,  aritftH^y  applied  to Bo^m  J'rere^anrf  <5o;,'Uie 
diwel^sj  lor  p'aymeii^  which  was  refused, 
*•  ih  WSr^A  IbW '<5^«^  d^^  fefoi-e  tlie^^*rriBunai  olT 

and  Co.,  and  the  present '  plaihtifl^  '^td'  snew^cause'  as 
ftllb'^s':'!^drfm  Weres  knd  Co.,  why  they  should  not 
hk  ^tii)^AtiS  io  put  a  ^top'td'all  demands  on-tlde  ^ar{ 
bPihd'iiUtii  plaintiff  as^  fkr  as  resided  th'e  saidf'^ilfsi 
6i^'lfWp^' oe  c6tidemned1to  reimburse  the  presieni  plaih- 
CiH^'^i'A''d1!icharge  of  (jctnelf  the  amount^of' the  ^i'bins 
^^4nteVeit  and  the'coks;  and  ihe  present 'plain{id^  to 
sh^  litii/scf  Why,'  in  case  the  protest  should  ^|[)e  declarea 
*  ^  irr^lar^ 


f 
« 
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« 

1B31.       irr^fiilary  be  should  not  be  compelled  to  become  gu»> 
.  ADtee  for  GarieL  and  cause  to  cease  &)1  opposition  dd 

^amu  tbe  part  of  Bodin  Freres  and  Co.,  and  Quizard  and  CoJ^ 
under  pain  of  being  declared  to  have  forfeited  all  chdm 
upon  GarieL  The  plaintiff  appeared  to  the  citation. 
' .  The  tribunal  decided,  without  any  regari  to  certaiA 
exceptions  taken  by  NaoeUi  and  Gariel^  in  which  the^ 
«rere  pronounced  not  to  have  any  good  ground,  and  on 
whidi  they  were  declared  nonsuited,  that  Bodin  Brothers 
mnd  Cotf'  Quixard  and  Co.,  and  Gariel^  were 'released 
jfirooLall  dttnands;  consequently,  that  tbe  biUa  in  qiOB^ 
4ien  would  remain  to  NoveUT^  debit,  who  was  cast  in  the 
costs  of  all  parties."  And  they  assigned  among  other 
pounds  for. this  decision,  that  there  were  no  sotisfiictory 
reasons. for  supposing  that  the  laws  of  England^  ooiilbrn»- 
ably  with  those  of  France^  did  not  oblige  the  holders  of 
hills  of  eKchange  to  present  them  to  the  pereon»  indi^ 
oated  in  case  of  need;  and  that,  besides,  it  appeared 
from  the  declaration  on  the  protests^  that  the  aibnesaid 
parsons  would  have  paid  if  the  acceptance  had  not  been 
^cancelled ;  .and  that,  in  consequence  of  this  very  cfaned- 
ling,  Bodin  and  Co.  had  sustained  an  injury. 

The  present  plaintiff  appealed  from  this  decisiM  to 
ihe  .Cour  Royale  dXrLyonz^  and  prayed  (as  he- had 
alreadyi  done  before  tbe  inferior  court),  that  Garid^ 
Qfiizardwd  Co.,  and  Bodin  and  Co.  might  be  ODD* 
idemned  to  reimburse  him  the  amount  of  the  bills  with 
interest,  and  costs.  He  also  desired  to  be  adnutted  to 
provie,  that,  by  the  English  law,  the  holder  is  not  under 
ai necessity. of  applying  to  the  party  to  whom  abiiis 
ikddressedia  case  of  need ;  and  that,,  by  the  same  law, 
ihe.erasure  ofan  acceptance  only  takes  effect  when  it^bas 
been  the  result  of  an  understanding  with  the  holder. 

Gariel 
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Garid  also  prayed  that  in  ca9e  the  Court  should  18SI. 

Moaood  that  part  of  the  former  sentence  by  wkich  the  • '  =<  \ 

bilU  were  ordered  to  remain    for  NioveUfs  account,  agmhtf 


Qukard  and  Co.,  and  Bodin  and  Go.  might  be 
damned  to  goarantee  himi  Qariel^  from  any  decismi 
thatiinigfat  be  made  against  him  in  favour  €£  NofuBi. 
Qsniavd  and  Go.  in  like  manner  prayed  that  Bcd^n  and 
Cob  might  be  compelled  to  guarantee  them  in  case  tka 
aentence  should  be  amended,  and  Bodin  andCo*  prayed 
that  the  appeal  might  be  quashed*  .>  >'/ 

'.  The.Cour  Royale  pronounced  a  decrei^  qaashii^'tha 
appeal,  and  ratifying  the  former  sentence.  They  stated^ 
as  grounds  of  tlieir  decision,  several  CMHisiderations  re^ 
aulting  from  the  &cts  as  represented  to  them :  and^pa^• 
ticulafly,  that  as  the  bills  had  come  into  the  hands  of  the 
last  hdders  duly  accepted,  and  as  it  appeared  that  whan 
the  protests  were  made  the  acceptances  had  been  can- 
caUed  (on  which  accoant  the  lulla  were  dishonoured  by 
the  parties  named  in  case  4^  need),  and  that  the'r^ 
aooaptance  was  subsequent  to  the  pBOtests,  it  ftdlowed 
that  the  bills  bad  been  vitiated  in  the  haada  of  ih^ 
last  holdejrs,  since  Marshall^  the  acceptov,  *  could  na 
longer  be  considered  as  '^  the  directy  and  in .  solidiira 
debtor,''  and,  therefore,  every  action  against  him  must 
be  suspended  till  it  was  ascertained  that  he  possessed 
funds  belonging  to  the  drawers  sufficient  to  discharge 
4b«  bills:  whereas,  if  the  cancelling  had  not  taken  plaoa^ 
proceedings  could,  and  probably  would,  in  the  them 
state  of  commercial  afiair&  in  London  (Jamiary '1%^)% 
bare  been  adopted  against  Marshall  immediaaaly  on -the 
dishonour  The  Gourt  went  on  to  observe,  ^<  that*  the 
omoeUiiigof  the  acceptances  throwing  anobstade^in  the 
•Wiiy,  thitf  extraordinary  change  in<  the  state  of  tha^bilb 

■  1  I  ' .  ^  I  <  '   I  wait 
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^Sanda^mod  €0.^1!  Masobafafe  ^uVd^.ffbif  Definrngi^ 
milibiiiBe  th6  iioldbrsy  by  boctodoia^  (b^'jugaalani^bf 
ibevdniffdrs  and.  of!  oileof  (be  'indprscbSy/iioboirf  iam> 
iBciiiMa  ageiita  Ibayidnly^waiavtcbdr^  ^  fuyinoni^wi 

exact  it''  And  the  Court  was  of  opinjoliir^atdihfi  daily 
«dli^gi<i«4|Aher  itooUesitalor  fifkorwrft^nc^pbisitql  inMthe 
«#Ba;flOBMnai^«a0i:gri<Dtihg^of  itPM  tff^itb^.tisMplott'bf 
Iba  Iid(|eia  ;(janditi)aai»  m^giai«(idf9Sa0i[>lQ»i^feIiiir|fR^ 
duded  them  >fi?op» » apy  jtapiady  1  j^i pi  jita  hiidntrmm 
^BtkUtB.- :  Tba  C6)ir  Bdyal9'4«a>>atatadb  ilmt*  tfa4gr\dbD- 
aUbvad  tba-iebraimrttoeQ6^:«5.]eadi«^  t»rndr>pnesimfifioii» 
ibMifae  MAnrc  hud  lim.PfaKtjribeeniipaklAetofqimDtftf 
tha  Mis  by  Glyn  and  Co.,  abdrjlfaitDdhat  auppoaBd 
accidental  cancelling  was  a  contrivance  among  the  parties 
iaiEanim^'mt  QqiilM|aaifiae  o(^afi?frM^9  lAobrao^  to 
mebbiBedbi  atid'Cot^anaweicfcilb  fQt-ftbaittl^siidastfladfgf 
riskgeddngp  G^  .<aAdoGo.  itOaUie)  kaat  oft^eivuHfdoiitK 
BikM  6t  idl  «freIltsjlLthe]frJrbUadHq|a^£t|ie^€on^»fc^||b 
bafcrerotjOed^'^^thdl^U  effcatrixianKly»  ofulbecaharatioil 
io^tbf^'iiitceptaDdesJiaftaiiffidantig^  tiieif}dtfciw» 

s  |Ebignr£qdlgr*daclaifed^odM4!  duqr  bad^DOnjrej^ltfsbila  thto 
prablB  i^flHbed  by  oifamii^riJB'  wUofafthayc|ir«w>f«tad)ii^ 
Borituitad^  bnd  jaaijglied  aariflreaaonafid  Htmttithkl  wkfAo 
l^hnctiaa  bk^Lonieii  ^  ifai^v^Q^BjiimpofiBpaotedfiridi 
^itfsaEi,  hMio' '  iresidfii^at'slfaitMdtf^^  andf  JHasKWiljr  jami;h 
Itarmediatb  BidUser,wat(d..:^|i6;  odveldidois^vibaa:£>mid 
bimselfa  principal  party  in  the  process  before nbqiCbelA^ 
but  that  NaoeUi  has  to  impute  to  himself  the  having 
mhlntiidlynytQUed  W  tbfnabtialEi^icaiitied  oif  b^vib^- 
du^ilKi&agitnsi  hfanael£;'<and  ihaC,f4d(^i«fe9p0l6toJBe«ftfe 
Fsnies  and  Co.,  the  act  of  the  holders  in  London^  who 

were 
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c.<  t 


^y  QfUisuavfyr the  plniMflR  'Sht^a^iga yxdgpsttoiiknd 
bat 'tD^ilb^  '^UifltUFtfiT'  ti^t  'ti0^iftaovfei>:iii  4t&k^''aeliem 
lAiB^Ocuft^htrt  in$sy  exkntile  mk>:jdie  vgUditgfiioCi'^alKb 
psdfpnAtfy^vk&ii:n€0phbahd^hy'^^^  to  l^uS 

osuttiod,  >«  n^fouint'ofiitt-^eeiAoiiy^th&tJqp^iBngdbliuI 
dib  tftknotttoigoofl  ad  |BBGepubc^>iiyAnibt9keii4iqclr1iy  a 

of  dtf  bdlbini^h^  same^maaner  is>if  Jtfaty  Iwd  giMh/thoa 
fi?^diiilooepior,>'anA^r^a#esi>  tbttnoJrom  secMnng 
against  ptfietfuimlbrseia  M  tbe  ldb-iiv«8Ui^ cThvtvrs.dieinl^ 
^ittxiicmdeftioh  of  -tbe  jBn^'sibdaw.r .  Htm  AeilGoncll 

JFV  J^^lMcit  fok*  tto^efendanti'i  lo  ii^iabtiat'ottJiiUnf 
chttt  *Ae'  CotfT  lUj^ale  wdg  matskem^Bi  tmtk^Bi^fiuib 


£ireoe!lik  oiedttte  6r  immodaite  i^aJtt,  hm^wrsksttsailbf       ,18tl« 

«bininenilo  biihself^  and  l)fci»lietiio  to^gst  pOflBMQ»my      ^ZZ^ 

Vigirta  btyppd  those  o£lbelic4devB  themtebreB  ;^>aiiditlwti 

.«Dii8e({iiao^^43be iphwf  u)ffefed>by  hiin^  not  -batog^cod^ 

liradjoiopjr/toi  anvjr  of  tbefaeta  thatliilvebaeii'fatalilUiial 

dn Jlie^ pt&cQSBf  -mast; bis-iconsidetedaa wlioyjoixvel^^vimt 

«aid' iii^dlnittiMft.?^'    .  '<^      •   ■    -  ;  .-k  ;  uA    ^^:;  i^s/.^ 

:i^n  4ppail  lies  firrai  the  Ck)U»:na!pale  w^LjiMMi^to  tte 

C!<>ar  t)o  XSasaation  at  JPaiHst  ^iri^oh"  j$  wtlne  woore^af^a 

'OMit  oTeiirdiv  buoie  did  hoc  appaariibMc^ny  iqppidi  wiii 

«ra!i)edg«l  tiiere  against ilhe  aboto-daote^.  .        ;   Ll-o 

-••Uqdev  tbeife  d^utn^taoces,  if  ^iio^efeiiddht's^iiabUi^ 

|OL«b^  plaintiff  on  tfa€  bills  ivas^to  be  coi»idaredi>asMl 

.  disobargody/  tke  nutlet  'wa$'  'l04Stand  ft»f^  6 13/. ;  6tfatarlni(t 

aaao99iittoibei6iit8rbdi.   «'    '   )    ^   :  ^^ 
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1881.        law.   The  defendant  here  says,  in  answer  to  the  plaintiff 

daim,  that  he  has  indorsed  two  bills  to  tha  plaintiff  for 

ttgnmit  the  valne,  and  is  not  to  blame  if  they  have  proved  an- 
productive.  But  for  the  cancelling,  Heaih  4iDd  Ca 
would  have  paid  them.  It  is  said,  diat  a  canodling  by 
mere  mistake  and  without  authority  is  by  die  ErigUA 
law  of  no  effect,  and  Roper  v.  Birkbeck  {a)  may  be  cited 
as  an  authority  to  that  purpose;  but  there  Lord  EUoh 
borough  seems  to  admit,  that  if  the  indorsers  bad  shewn, 
in  point  of  fact,  that  after  paying  the  bill,  they  w^odd 
have  been  subjected  to  any  difficulty  in  recovering  Ofer, 
by  reason  of  the  cancellation,  the  question  as  to  their 
liability  would  have  been  diflferent.  It  may  be  tra#, 
that  su^h  an  accident  makes  no  difierence  in  the  ligiKs 
of  tlie  holder  of  the  bill,  as  against  the  acceptor ;  but  in 
the  case  of  an  intermediate  party  it  may  well  be  ques- 
tioned, whether,  if  such  person  would  be  unjuady  ex- 
posed to  the  risk  of  injury  by  paying  the  bill,  he  ii, 
under  such  circumstances,  obliged  to  do  so.  If  HeaA 
and  Co.  had  taken  up  these  bills,  the  state  of  the  ac- 
ceptances would  evidently  have  been  a  material  obstacle 
to  their  recovering  against  Bodin.  Besides,  die  judg- 
ment of  the  Cour  Royale  is  in  part  founded  on  a  con- 
oluMQ  of  fact,  which  they  were  at  liberty  to  form  froqi 
t)i«  statements  before  them,  that  the  bills  bad  actually 
been  paid.  They  are  a  court  of  competent  jurisdicdoo, 
and  have  decided  the  question  between  these  parties* 

Lord  Tenterdbk  C.  J.     It  is  unfortunate  for  the 
defendant,  if  the  law  of  England  compels  him  to  pay 

(0}  l5Ati*17. 

diifi 


Roasi. 
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thb  debt,  while  the  senteoce  of  the  French  Courts  con-  iSdl. 
firmed  on  appeal,  prevents  his  recovering  the  amount  "" 
from  the  indorsers  and  drawers  of  the  bills  abroad.  But  of^auut 
this  is  the  consequence  of  his  own  act.  Without  wait- 
ing to  ascertain  what  the  judgment  of  an  English  Court 
■would  be  in  a  proeeeding  on  these  bills,  he  goes  at  once 
for  relief  before  a  court  in  France^  where  the  law  of 
England  is  misinterpreted,  it  being  considered  there 
that  the  remedy  upon  the  bills  in  this  country  was  sus^ 
pended  by  the  accidental  cancelling  of  the  acceptance, 
and,  consequently,  the  indorsers  and  drawers  discharged* 
If  the  defendant  had  waited  the  result  of  an  action  here, 
the  decision  of  the  French  Court  would  then  probably 
have  been  diflferent*  If  there  is  no  person  in  this 
country  from  whom  the  defendant  can  recover  what  he 
is  liable  to  pay  in  this  action,  that  is  certainly  a  mis- 
fortune, but  it  is  one  that  he  has  brought  upon  him- 
self.   The  verdict  for  the  plaintiff  must  stand  (a). 

(a)  The  above  cam  may  be  added  to  several  others  which  qualify  the 
lule  laid  down  by  De  Grey  C  J.  in  the  Duckeu  of  Xingsion's  cote, 
SO  HoweWt  State  Trials,  558.  (see  also  BuU  N.  P.  244.,  and  Philipt  ▼. 
Hunter,  2  H,  Bla,  40S.,  judgment  of  Eyre  C.  J.)  **  that  the  judgment  of  a 
eoort  of  concurrent  jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar, 
or,  a$  eotdenee,  eondurive  between  the  same  parties,  upon  the  same  matter 
directly  in  question  in  another  court.'*  See^  as  to  this  point,  1  Phillips  on  Evi- 
dence, Part  II.  Chapters  2.  &  3.,  and  Stwlae  on  Evidence,  Part  II.  sects. 
67, 68. ;  and  FrankUtnd ▼.  M^Gasiy,  I  KnappU  Rep,  (Privy  Council)  274. : 
and,  with  reference  to  the  present  case  particularly,  the  concluding  dictum 
of  Lord  Eilenbtmrngh  in  Buchanan  v.  Bucker,  1  Camp.  63.  Perhaps,  too, 
a  question  mi^t  have  been  raised  in  this  case,  whether  or  not  the  judg- 
ment in  France  was  final  and  condusive  there ;  if  not,  it  could  not  have 
been  taken  advantage  of  in  this  action.  Piummer  v.  Woodbum,  A  B.^  €• 
625.  The  objection  (also  taken  in  Raper  v.  Birkbeck,  15  East,  17.)  that 
the  accidental  cancellation  placed  the  indoraer  in  a  worse  situation  in 
respect  of  his  remedy  against  prior  indorsers,  was  relied  upon,  but  an 
awered  by  the  Court,  in  WWdnson  v.  Johnson,  SB^^C  428.  In  the 
present  instance,  however,  the  defendant's  remedy  against  the  prior  in . 
dorsers  abroad  was  not  merely  impeded,  but,  as  it  seems,  wholly  taken 
sway ;  which  affords  some  ground  of  distinction  betwaen  this  and  the  lastL 
mentioned  case. 

Vol.  II.  3D 
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1681* 

In  the  Matter  of Gent*,  one,  &c* 

A  motion  ft>       f^AMPBELL  mored  &r  4  rule  to  shew  cause  whj  sn 

ftrik*  an  attor-     ^^ 

ney  off  the  roll  attorney  should  not  be  struck  off  the  roU,  upon  the 
?mit»^^ct,  bXUming  statement :  —  The  party  served  three  yeani  as 
f^Ur  serrkcf  ^^cled  clerk  to  an  attorney  at  LiverpooL  His  articles 
oomn^too^s'te'  ^^^  ^^  assigned  to  another  attorney,  also  practising 
T^P^^ P^'^y  at  Liverpool^  who  immediately  afterwards  left  that  towo, 
TtBvtBnd  a  half  fmd  went  to  reside  at  a  place  fifty  miles  distant  where, 

admitted.  ^  ,      .  . 

firom  thenceforth,  he  exclusively  practised*  His  name^ 
however,  continued  on  the  door  of  his  former  house  at 
Lioerpoolj  and  the  person  against  whom  this  appUcatioo 
was  made  resided  and  carried  on  business  there,  solely 
on  his  own  account,  till  the  expiration  of  his  articles. 
He  was  admitted  an  attorney  in  January  1828,  and 
from  that  time  carried  on  the  business  as  befo];e»  only 
substituting  his  own  name  on  the  dopr  of  the  oflSce  for 
that  of  the  attorney  who  had  removed-  His  admission 
was  not  opposed,  nor  did  it  appear  when  the  miscondiict 
now  alleged  became  known  to  the  party  making  this  appli- 
cation. Campbell  adverted  to  the  cas^  £r  parte  Pa^t  {a\ 
where  an  application  of  this  kind,  grounded  on  irregu- 
larities previous  to  admission >  was  rejected  by  the  Court 
of  Common  Pleas ;  but  he  observed,  that  the  admission 
there  was  contested  at  the  time  before  a  Judge  at  cham- 
bers, and  he  thought  the  opposition  malicious ;  which 
distinguished  that  case  from  the  present. 

Per  Curiam*  The  facts  now  stated  would  have  been  a 
ground  for  opposing  the  admission,  or  for  an  application 
like  the  present,  if  made  very  shortly,  as  a  month  or 
two,  or  a  term  or  two,  after  the  admission.     But  this 

motion  comes  too  late. 

Rule  refused. 

(a)  1  Bingk.  160. 
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Ca:ne  against  Lovelace.  stiturum,, 

^  June  Ilth. 

CAMPBELL  had  obtained  a  rule  calling  upon  the  ^^  having 
plaintiff  %o  shew  cause  why  an  annuity  deed  exe^  to  iwlvaQce  him 
cuted  by  the  dc&ndaiit  to  the  plaintiffi  and  a  warrant  of  money,  and  to 
attorney  given  for  securing  the  annuity,  should  not  be  ^Jt^l^^, 
wt  aatde,  on  the  grounds^  among  others,  that  the  me-  £*ew j^^*^'" 
viorial  enroUed  did  not  truly  or  sufficiently  state  the  ^®^'  whereby, 

''  ''in  conuderation 

consideration;  that  it  did  not  state  or  notice  a  certain  of  1050^, he oo- 

1  .       »   .        1  .        1      J    r       venantedtopay 

covennit  and  trust,  contained  in  the  annuity  deed,  for  an  anmiity  to 
fiayment  of  extra  expenses  of  insurance;  and  that  it  did  ugned  to  him 
not  truly  express  the  nature  of  the  deed.  dend»upon" 

It  appeared  on  the  affidavits,  that  the  defendant  had  *^"'2*i'''i^* 

i^*^  '  purpose  01  se« 

formerly  granted  a  redeemable  annuity  to  oi»e  Nelly  curing  the  an- 
PreedVi  and  for  securing  the  same  had  assigned  a  moiety  10.50^.  wer« 

paid  to  B.  tlie 

-of  the  dividends  on  8264/.  S  per  cent,  consolidated  bank  mntor,  who 
annoiCies,  to  which  the  defendant  'was  entitled  for  his  turned  to  the 
life.     The  plaintiff  afterwards  agreed  witli  the  defendant  fum  nec^sLry 
to  pay  off  Mrs.  Preetb/'s  annuity  on  its  being  assigned  to  ^^  JJlnuUy  • 
him,  and  to  make  a  further  advance  to  the  defendant ;  *?^  ^^  ''"™^ 

diately  paid  it 

And  in  pursuance  of  that  agreement  the  annuity  deed  over  for  that 

^       purpose.  In  the 

now  in  question  was  executed  on  the  22d  of  Decetnber  memorial  en. 

rolled  pursuant 

1617«     By  that  deed,  after  reciting  that  the  plaintiff  to  55  g.  3. 
had  contracted  with  the  defendant  to  purchase  of  him  an  sideration'for"' 
Annuity  of  124t  a  year  for  the  defendant's  life  at  lOSOi^  ^ity*^'  *°" 

stated  to  be 
10^.,  witbont  any  notice  of  the  former  annuity  s  Held,  that  this  statement  was  sufficienL 

Held,  also,  that  it  was  not  necessary  to  notice  in  the  memorial,  a  covenant  in  tlie  annuity 
deed,  that  if  the  grantor  went  abroad,  whereby  the  expense  of  insuring  his  life  should  be 
increased,  the  grantee  might  retain  such  additional  amount  out  of  the  dividends ;  and,  if 
tliey  proved  insufficient,  the  grantor  should  make  up  what  was  wanting. 

Undar  the  bead  *'  Nature  of  the  Instrument "  in  the  memorial,  the  deed  was  described 
«•  an  *'  Assignment  of  dividends,  and  annuity  deed  to  Mcure  the  sama.**  Held>  that  thia 
was  not  so  incorrect  as  to  invalidate  the  memorial. 

3  D  2  to 
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18SI.      to  be  secured  out  of  the  interest  and  ^vidends  to  vluich 

I 

-  the  defendant  was  entitled  from  the  said  sum  of  8264rL 

Caw*  .  . 

^'i|^  and  otherwise  as  was  after  mentiooed,  and  reciting  also 
a  warrant  of  attorney  given  for  further  security ;  it  was 
witnessed,  that  in  consideration  of  1050/.  by  the  plaintiff 
to  the  defendant  in  hand  paid  at  the  execution  of  the 
indenture,  tlie  defendant  covenanted  to  pay  the  anpuityi 
and  assigned  to  the  plaintiff  his,  the  defendant's  moiety 
in  the  said  dividends,  &c.  to  hold  to  him,  his  executory 
&c.  upon  certain  trusts,  having  for  their  object  die 
securing  payment  of  the  annuity,  and  all  costs  and 
charges. 

The  deed  contained  a  covenant  by  the  defendant  that, 
in  case  he  should  at  any  time  leave  Great  Britain  or 
Ireland^  whereby  the  plaintiff  might  be  put  to  extra- 
ordinary expense  in  insuring  the  defendant's  life,  it 
should  be  lawful  for  the  defendant  from  time  to  time  to 
retain,  out  of  the  surplus  monies  arising  from  the  interest 
and  dividends  assigned  by  that  deed,  sufficient  to  cover 
the  amount  of  such  extraordinary  expenses,  and  that  ia 
default  of  trust  money  adequate  to  that  purpose,  the 
deficiency  should  be  made  up,  on  demand,  by  the  de- 
fendant. The  deed  contained  no  notice  of  Mrs.  Preeijfi 
annuity.  It  appeared,  however,  that  the  defendant,  as 
soon  as  he  received  the  1050/.  from  the  plaintifl^  handed 
to  him  the  requisite  sum  for  the  redemption  of  that  an- 
nuity, according  to  the  previous  agreement^  and  the 
plaintiff  immediately  paid  it  over  to  Mrs*  Preedy*  fat 
the  memorial,  under  the  head  ^'  Nature  of  the  Instru- 
ment," were  inserted  the  words  '^  Assignment  of  divi- 
dends and  annuity  deed  to  secure  the  same."  The 
consideration  was  stated  to  have  been  1050/.,  paid  in 
Bank  of  England  notes. 

F.  Pollock 


M 
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'  F.Pottoct  nnd  Rogers  now  shewed  cause.     With  re-        1831. 
sped  to  the  covenant  in  case  of  the  grantor's  going  . 

abroad,  it  was  held  in  Wood  v.  Perrott  (a),  which  was  a        a^rmu 
case  nnder  the  present  annuity   act,  S3  G.  3.  c.  14fl.,  '««'*<^« 

that  such  a  covenant  need  not  be  inserted  in  the  me- 
morial.     If  it  be  contended   that  the  redemption  of 
J/Lts,Preeirfs  annuity  was  part  of  the  consideration, 
and  ought  to  have  been  stated,   a  reference  to  the 
words  of  the  schedule,  consideration,  and  **  how  paid," 
will  shew  that  an  understanding  of  this  kind,  as  to 
something  which  was  to  be  done  after  payment  of  the 
1050/.,  cannot  be  within  the  meaning  of  the  act.     Yems 
Y.  Smith  (5)  is  an  authority  for  thb  construction.     And 
if  it  could  be  said  that  the  payment  by  the  grantee, 
of  a  sum,  part  of  the  1050/.,  in  redemption  of  Mrs. 
Pr,eedi/s  annuity,   formed  part  of  the   consideration, 
it  appears,  from  Ex  parte  Fallon  (c),  that  this  payment 
to  the  grantor's  use,  might  be  regarded  as  part  of  the 
payment  of  1050/.  to  the  grantor;  it  would  not,  there* 
fore,  under  the  present  act,  require  a  distinct  mention*. 
The  statements  in  a  memorial  ought  to  be  construed, 
not  with  l^al  subtlety,  but  according  to  common  and 
popular  understanding.  Crau/urd  v.  Phillips  ((/),  Defaria 
▼.  Sturt[e\    Butler  v.  Capel{g)y    Crawther  v.    Went'* 
vxnih{h). 

Campbell  and  Manning  contra.  The  covenant  in 
Wood  V.  Perrott  (i )  was  differently  expressed  from  that 
now  in  question.     In  Cummins  v.  Isaac  {k)  the  omission 

(a)  5  B.  Moore,  63.  (b)  5  B.  ^  A.  206. 

(c)  5  r.  R.  283.  {d)  2  New  Bep.  141. 

.  (e)  2  TrtttiU.  225.  (g)  2B.ia  251. 

(A)  6B.iC.  366.  (>)  .5  B.  Moore,  63* 
{k)  8  T.  i2.  183. 
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Ids  I*'       of  a  covenant  like  the  present  was  considered  a  fiital 
'        defect  in  the  memorial.     Chctomer  v.  Wkaley  la)  is  a  si- 

Caws 

agama  milar  case.  {Littledale  3.  Those  were  under  the 
former  statnte^  17  G.  3.  c*26.  Parke  3*  Sone  of 
the  cases  under  that  act  were  decided  without  suffi- 
cient reference  to  the  words  of  the  statute  (i).  If  the 
grantor  of  an  annuity  corenants  to  insure  his  life^  is  the 
premium  to  be  inserted  in  the  memorial?  And  mider 
what  bead*  within  the  provisions  of  the  present  act? 
The  premium  is  no  part  of  the  annui^  or  rent-charge.] 
Such  a  covenant  would  not  be  within  the  letter  of  the 
act :  but  the  payment  here  provided  for  m^bt  be  eoiH 
Mered  as  coming  under  the  head  <<  Amount  of  an* 

• 

nuity.''  It  would  be,  according  to  the  statvte^  **a» 
annual  sum  to  be  paid"  by  Ae  grantor  to  the  granleer 
[Parke  3.  It  b  subject  to  a  double  contingency.} 
Then,  the  description  in  this  memorial,  ^*  Assigiuneol 
of  dividends  and  annuity  deed  to  secure  the  same^"  is 
clearly  erroneous;  and  such  an  error,  though  it  were 
only  a  clerical  oncj  is>  fiital.  Nash  ▼•  Godmond  (r). 
And  the  consideration,  diough  it  was  nominally  a  pay- 
ment of  1050/.,  as  stated  in  the  memorial,  is  shewn  to 
have  been  a  payment  of  part  only  of  that  sun>  said  the 
redemption  of  a  former  annuity.  On  this  ground,  alsci 
the  memorial  is  invalid.  fVasbum  v.  Birch  {d).  \Parhe3* 
There  the  whole  transaction  was  between  the  parties  to 
the  annuity  deed.  The  former  annuity  was  to  be  given* 
up  by  the  grantee  of  the  hitter.  Here,  «»  between  the 
parties,  the  consideration  was  1050/.;  no  matter  what 
was  to  be  done  with  it  afterwards.     You  confound  the 

ia)  3Eait,600. 

(b)  See  the  obeerradons  of  ChafnJbre  J.  in  D^Ma  ▼•  Stmi,  2  Tawnt*  SS5. 
And  Park  J.  in  }Food  t.  Perroit,  5  B,  Moon,  65^ 

(c)  i  B,  4f  Ad.  634.  (<<)  ST.B,  472. 

purpose 
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ptitpose  with  the  consideration.]    In  this  case  they  are        tSSl. 
not  distinguishable. 


LmrLEDALE  J.  {a)*  I  am  of  opinion  that  this  rule 
must  be  discharged.  It  appears  to  me  that»  as  between 
diese  parties,  the  consideration  for  the  annuity  was  the 
payment  of  10501.  by  the  grantor  to  the  grantee,  al- 
though that  payment  was  immediately  followed  by  a 
transfer  of  part  of  the  sum  to  the  holder  of  a  former 
annuity,  which  was  then  put  an  end  to.  I  do  not  think 
it  was  requisite  that  the  stipulation  with  respect  to  in* 
suranee  should  have  been  noticed  in  the  memorial  t  the 
payment  of  it  was  contingent ;  ft  was  no  part  of  the 
^  annuity  or  rent*charge;''  it  was,  in  fact,  a  provision 
toe  seeorii^  payment  of  the  annuity.  Wood  v.  PerroU  {b) 
is  a  strong  authority  in  favour  of  the  plaintiff.  The 
cases  cited  in  opposition  to  this  were  under  the  former 
statute  (17  Gr.  S.  c.  96.),  which  required  a  greater  parti<- 
colarity  of  statement  than  the  act  now  in  force.  As  to 
the  terms  in  which  the  nature  of  the  instrument  is  de- 
,  I  think  they  are  sufficiently  correct. 


Parke  J.  I  am  of  the  same  opinion.  The  nature 
and  e£kct  of  the  instrument  are  described,  if  not  quit6 
accurately,  yet  with  as  much  particularity  as  the  pre^ 
sent  statute  requires,  giving  it  the  same  latitude  of  con* 
Btructi(m  as  was  used  in  Builer  v.  Capel  (c)  and  Cramthef 
V.  WaUworih  {d)^    The  rule  must  be  discharged. 

Tauktom  J.  concurred* 

Rule  discharged/ 

{a)  Lord  Tenierden  C.  J.  wis  not  present  at  the  decision  of  this  casdi 
(6)  5  B.  Movrt,  S?.  (c)  S  B.  C  9SU  {d)  6B.iC.  S6S. 
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Ur.:r  .'A 

^*^3th.  '   Lethbridgb  and  Another  against  Myttobt. 

Defendant,  bj  HP  HIS  was  an  action  q{  covenant  broiigbt  againstiiM 

a  wttlement  -1- 

made  on  his  defendant  by  tbe  trustees  of  bis  marriage  settlement* 

vejed  Sutn '  The  settlement  was  executed  in  1821 ;  the  wife's  porlieii 

truw^y^d  ^'^  mentioned  in  the  recital  as  part  of  the  considerationy 

Se^iwf^*  and  certain  estates  of  the  defendant  were  then  conveyed 

paj  off  incom-  (q  the  plaintUTs  upon,  the  usual  trusts  of  a  marriage  setp 

estates,  to  the  tiement,  subject  to  mortgajTe  incumbrances  amounting 

■mount  of 

i9,o(xv.  within  to  about  19)000/..    These  the  defendant  covenanted  to 

a  year :  Held,  «.     .  ,  .  ,  *      i*  i  •  •        i 

that  on  hu  fail^  pay  oti  Within  twelve  months  from  tbe  marriage^  but  be 

the  trustees  Omitted  to  do  SO ;  and  for  this  breach  of  covenant  the 

were  «°^^«d  to  prg^^m.  action  was  brought  ten  years  after  the  marriage. 


in^an^acUimof   ^^  special  damage  was  stated  in  the  dedaratioiii  or 
oofenant,  proved.    The  interest  on  the  mortgages  bad  been  n^gu- 

special  damage   larly  paid.    Judgment  was  suffered  to  go  by  de&nlt» 

was  laid  or  ^  i    /•  »  » 

proved;  and  an  and  a  writ  of  enquiry  was  executed  before  the  under* 

which  nominal  ^eri£P  of  MicUUeseJTf  when  nominal  damages  were  gtvea. 

bcenTlwenyWM  Wigldman^  in   the   present  term,  obtained  a  rule  to 

TOw*fnit  ^  *  ^^^  cause'  why  the  inquisition  should  not  be  set  asidc^ 

uiquuT  or  the  damages  increased. 

awaracd* 

.FcUettiiQyr  shewed  cause.  This  Is  a  hard  apfli4>* 
tion,  and  ibr  an  object  which  cannot  have  been  coateoH 
plated  when  the  settlement  was  drawn.  Tbe  intention 
undoubtedly  was,  that  if  any  of  the  mortgages  should  be 
enforced  against  the  estate,  the  trustees  should  have  a 
remedy  against  the  defendant  for  any  damage  that  might 
arise  in  consequence,  affecting  the  objects  of  their  trust. 
It  is  only  by  such  injury,  if  it  accrued,  that  the  da« 

mages 


IN  Titt  PifisT  Ybak  o»  WILLIAM  IV.  W« 

mages  to  be  recovered  in  such  an  action  as  this  could  IMt; 
be  measured.  It  b  not  now  pretended  that  any  injury 
has  been  sustained ;  the  estate  has  been  found  sufficient 
to  flBMvrer.tbe-purposes  of  the  trust,  and  pay  the  interest 
of  the  mortgages;  and,  under  such  circumstances,  it 
dannot  have  b^en  intended  that  the  defendant  should 
be  eottipelled  to  clear  off  incuiiibrances  to  this  krge 
imount.  Supposing  any  of  the  encumbrancers  chose 
10  enibree  bis  diaim,  it  does  not  follow  that  he  would 
^Rticeed  against  the  estate ;  and  therefore  the  estate  is 
DOl  iiecessarily  damnified  -  to  the  amount  of  the  mort* 
gages  left  unpaid,  nor  are  the  plaintiffs  entitled  to  re- 
cover as  if  such  were  the  case.  If  they  had  any  claim 
i^inst  the  defendant,  they  sh'onld  have  proceeded  in  a 
court  of  equky,  where,  in  a  case  of  this  kind,  justice 
eould  have  been  ikne  according  to  the  real  merits ;  and 
Chere-can  be  doubt  that  in  such  a  court  they  would  not 
have  recovered  the  sum  now  demanded. 

tVtghhmm  contra.  If  this  case  is  to  be  carried  into 
equity,  it  is  for  the  defendant  to  take  that  step.  He 
may  apply  for  an  injunction.  But,  as  far  as  regards 
law,  if  the  argument  on  his  part  were  to  prevail,  this 
covenant  would  be  reduced  to  a  mere  nullity. 

Le^d  TiTbnkRDSN  C.  J.  If  the  plaintiffs  are  only  to 
recover  a  shilling  damages,  the  covenant  becomes  of  no 
vtflue  at  law.  The  rule  must  be  absolute  for  setting 
aside  the  inquisition  and  for  a  new  enquiry ;  but  a  part 
df  the  rule  will  be,  that  no  execution  issue  on  the  new 
enquiry  till  the  sixth  day  of  next  term.  The  defendant 
may,  if  be^  thinks  fit,  go  into  a  court  of  equity,  where, 

tertainlyi 


77* 


CASES  iH  TRINITY  TERM 


18SI. 


agahui'' 
JMhnrrom 


iUs  BMtter  would  be  better  ammged  thni 


lMre» 


LiTTLEDAjjs  J.  coDcarred. 


Parke  J.  The  defendant  may  go  into  a  court  of 
equity^  if  he  has  cqui^  on  bis  side.  Bat  at  laNr  the 
truMiees  were  entitled  to  have  this  estate  tinmcaAbered 
at  the  end  of  a  year  from  the  marriage.  How  ooiifci 
that  be  eaforoedy  imlen  they  eoald  ree6>rer  the  whole 
amount  of  the  incombraAces  in  an  aolioii:  <m  Ae  cove- 
nant? 


Taukton  J.  ooBcarred. 


Rule  absolute  as  above^ 


Taylor  and  Another,  Assignees  of  Walsh,  a 
Bankrupt,  against  Gregory. 

* 

A  VERDICT  having  been  taken  in  this  case  for 

dOOO/.,  subject  to  a  reference  as  to  the  amount 

of  damages  {a),  the  arbitrator  accidentally  omitted  to 

enlarge  the  time  for  making  his  award ;    and  the  day 

dwnaffM?  The  ®PP°'*^^  ^"^^  ^^^^  purpose  having  elapsed,  and  no 
arbitrator  ac-      award  beino[  made,  a  rule  was  obtained  in  this  term, 

ddenuUy  let  o  '  ^ 

the  day  pass       calling  ou  the  defendant  to  shew  cause  why  the  plaintiff 

without  makiDg  "  ^  •^  "^ 

his  award,  and    should  not  be  at  liberty  to  enter  up  judgment  and  issue 

the  defendant*! 

attorney  would  not  consent  to  the  time  being  enlarged.  The  Court  granted  liberty  to  the 
plaintiff  to  enter  up  juij^gmcnt  and  itrae  execution  forthwith  for  the  whole  SBBount  of  iIm 
verdict,  unless  the  enlargement  were  consented  to.  But  at  the  instance  of  the  bail,  cbcy 
ordered  that  no  ezecotion  should  itsue  against  them  before  a  ceitain  Ihae^  wh«n  it  appttad 
that  the  defendant,  who  was  abroad,  would  probably  be  in  Engfand. 


Monday^ 
June  13th. 


A  verdict  was 
taken  for 
3000^  subject 
to  an  awaixl, 
to  be  made  by 
a  certain  day, 
as  to  the 
amount  of 


(a)  See  p.  264.  ante. 


execution 
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eatttfattofi  fiMhwitk,  unless  the  defeacknt  sbottU  cod-*  18SK 
sent  to  an  enlargement  of  the  time ;  and  wfa  j  the^  de* 
fendant  or  his  attorney  should  not  pay  the  cost»  of  diat 
application.  It  appeared  by  the  affidaffits  of  thci  rt^ 
spective  parties  that  the  defendant's  attorney  had  been 
requested  to  consent  that  the  tkne  might  be  enfaurgedi 
but  refused,  except  upon  certain  conditions^  one  of 
which  was,  that  the  bail  should  be  exonerated ;  and  it 
was  admitted  that  the  object  contemplated  in  preventing 
the  reference  from  proceeding  was  to  gain  time  fcr  the 
boil  till  the  defendant  himself  (who  had  left  England 
while  the  action  was  depending)  should  return.  It  apM 
peared  that  the  defendant  had  given  a  promise  to  this 
effect,  and  that  a  letter  had  been  received'  firom  him, 
dated  in  the  preceding  Marckj  in  which  he  requested  to 
be  informed  of  the  progre^  of  the  cause,  engaged  to 
relieve  those  who  might  be  sulgect  to  liability  on  his 
account,  and  desired  that  an  answer  might  be  sent  to 
btiB  in  Jamaica,  to  which  place  he  was  then  proceeding 
Irom  SaM  America^ 

Campbell  and  Richards  now  shewed  cause.  Harper 
V.  Abrahams  (a)  is  an  authority  against  this  application. 
There  a  verdict  was  token  in  an  action  of  trover,  sub- 
ject to  a  reference  as  to  the  value  of  the  property.  The 
arbitrator  died  without  having  made  an  award.  The 
parties  agreed  that  another  should  be  substituted ;  but 
the  defendant  afterwards  withdrew  his  consent*  The 
Court  of  Common  Pleas  refused  a  rule  for  delivering 
the  postea  to  the  plaintifi^  or  inserting  the  name  of  the 
proposed  new  arbitrator  in  the  order  of  reference :  and 

(a)  4  P.  Ifoorc,  J« 

they 
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1851'.  they  said  that  the  death  of  the  arbitrator  without  having 
made  an  award  was  an  opening  of  the  cause.    [Lord 

tigabui  Tenterden  C.  J.  It  would  not  properly  be  aq  opening 
of  the  cause  where  nothing  but  the  amount  of  damages 
was  referred.]  There  might  have  been  ground  for  this 
application  if  the  reference  had  gone  off  by  any  fault  of 
the  defendant ;  but  no  blame  attaches  to  him, 

Folletti  contr^.  The  plaintiffs  here  have  a  verdict, 
only  subject  to  arbitration  as  to  the  damages*  They 
are  entitled  to  have  judgment  and  execution  to  some 
amount,  and  ought  not  to  be  deprived  of  that  advantage^ 
nor  the  defendant  placed  in  a  better  situation  than  be- 
fore, by  an  accidental  omission  of  the  arbitrator.  In 
Woolley  V.  Kelly  (a),  where  a  verdict  had  been  found 
for  400/.,  subject  to.  a  reference  as  to  the  amount,  but 
the  arbitrator,  finding  that  he  had  advised  as  counsel 
in  the  cause,  declined  proceeding,  and  the  defendant 
refused  to  name  another  arbitrator,  this  Court  ordered 
judgment  and  execution  to  issue  for  400/*,  unless  the 
defendant  would  consent  to  another  arbitrator  being  ap- 
pointed. 

The  Court  were  of  opinion  that  the  rule  should  be 
made  absolute,  except  as  to  costs :  but,  referring  to  the 
letter  above-mentioned,  they  ordered  that  no  proceed- 
ings  should  be  taken  for  fixing  the  bail  before  the  end 
oi  Michaelmas  Term. 

Rule  absolute  on  these  terms* 
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In  the  Matter  of  Arbitration  between  Churcheb,  M^mu^, 
Gent,  one,  &c.  and  Stringer,  Gent,  one,  &c. 

/^ERTAIN  matters  in  difference  between  the  above  On  an  award 

parties,  were  referred  to  an  arbitrator,  who  awarded  meDt  of^mw&y 
thai  Stringer  should  pay  Churcher  a  sum  of  money  on  ^^^  interest, 
the  24th   of  November  18S0.     The  money  not  being  ^^^^ 
paid,  (though  Churcher  attended  at  the  proper  time  and  ""^  ^a^ 
place  to  receive  it,)  a  rule  nisi  was  obtained  on  the  21st  actloii*  but  noi 

by  motion  for 

oi  January  following,  for  an  attachment  for  non-payment  an  attacfamMit. 
of  the  sum  awarded;  and,  on  cause  being  shewn,  this 
Court  referred  it  to  the  Master  to  ascertain  whether  or 
not  certain  deductions  should  be  made.  The  Master 
reported,  on  the  6th  of  May^  that  the  whole  ought  to  be 
paid,  which  was  done  on  the  9th,  but  Churcher  claimed 
interest  from  the  time  of  payment  fixed  in  the  award, 
until  the  day  when  the  debt  was  actually  discharged ;  and 
he  received  the  principal  sum  without  prejudice.  A  rule 
was  obtained  in  the  present  term,  calling  upon  Stringer 
to  shew  cause  why  an  attachment  should  not  issue 
against  him  for  not  paying  certain  sums  in  the  rule  spe- 
cified, being  the  interest  upon  the  sum  awarded,  from 
the  24th  of  November  to  the  21st  of  January,  and  from 
thence  to  the  dth  of  May. 

Kelly  now  shewed  cause,  and  admitted  that  he  knew 

of  no  decision  upon  the  point,  but  contended  that  the 
rule  not  being  sanctioned  either  by  express  authority  or 

by  practice,  ought  not  to  be  granted. 

Hoggins^ 
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ISSU  HogginSf  contra,  being  asked  by  the  Court  if  he 

^  could  refer  to  any  authority,  said  there  was  none  on  the 

Churchcii  ^ 

agaimt  precise  point,  but  that  in  an  action  brought  upon  an 
Award,  AtbM  C.  J.  had  held  interest  to  be  racoverable 
from  the  time  of  demand;  Marquis  of  An^£$ey  t. 
Chafey  {a) ;  and  Pinkom  ▼.  TuckingUm  {b)  (where  the  de- 
mand was  made  at  the  day  and  place  appointed,  as  in 
the  present  case)  was  to  the  some  effect :  and  there  ap- 
peared no  reason  why,  in  case  of  an  award,  interest  as 
well  as  principal  should  not  be  recoverable  both  by 
attachment  and  by  action. 

Lord  Tenterden  C.  J.  In  an  action  bronght  upon 
an  award,  interest  may  certainly  be  recovered,  and  I 
have  myself  held  so  more  than  once;  but  I  never  heard 
that  it  oonld  be  proceeded  for  by  motion  fcr  an  attach- 
ment That  distinction  has  always  prevailed  in  prM- 
tice ;  interest  as  well  as  principal  may  be  recovered  in 
an  action,  but  on  motion,  the  principal  only. 

The  rest  of  the  Court  concurred. 

Kelly  then  prayed  that  the  rule  might  be  discharged 
with  eosts,  but  the  Court  refused  this. 

Rule  discharged,  without  costs. 

(a)  Manmn^t  Digatf  tit.  IntertUf  A.  (a),  pi.  19. 
(6)  3  Campb.  468. 
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Riley  against  Btrne.  jttll^ih. 

I7/£r£y  brought  an  action  a^msX.  Byrne  foralibeL  A  defendant 

•*''.r  •/••ii  .ji      compromised 

After  notice  of  trial,  the  cause  was  comproinised,  the  an  action  for 
defendant  agreeing  to  apologize,  and  pay  the  plaintiff's  ing  U  apolo- 
costs  as  between  attorney  and  client.     The  apology  was  Se^pSntlra 
made  and  accepted,  and  in  Hilary  term  1827  a  rule  of  ^*J^j-y^ 
this  Court  was  made  in  the  cause,  orderinir  the  de-  ™^«>*n<J» 

'  °  rule  of  Court 

fendant  to  pay  the  plaintiff  67/.  135,,  his  costs  of  the  obtained,  order. 

^  ^  *^  \  ing  the  de- 

action,  and  71.  15£.,  the  costs  of  applying  for  the  rule*  fendant  to 
The  defendant  paid  40/.  in  part,  and  the  remainder  amounting  to 
being  undischarged,  an  attachment  was  obtained  against  fmit  made,  an 
him  for  the  contempt,  and  he  was  committed.     After-  fiucd"iuid  th^ 
wards,  in  1831,  being  still  in  custody,  be  became  bank-  ^JjfjJt*^'^ 
rupt  and  obtained  his  certificate,  whereupon  a  rule  nisi  ^?**f  *"  ^*- 

*  tody  be  became 

was  granted  for  discharging  him  out  of  custody  as  to  bankrupt,  and 

«3    o  obtained  hia 

the  present  action .  certiScate : 

Held,  that 
the  aum  named 

Campbell  now  shewed  cause.     The  question  is,  Whe-  Court,  wm  a 
ther  this  defendant  be  in  custody  for  a  debt  which  was  ,^h7have 
proveable  under  his  commission.     He  is,  in  fact,  under  p"*^*^**  "«>?«' 

*^  J  -»  y,^  commii- 

attachment  for  non-performance  of  an  agreement  to  do  miaaion,  and 
certain  things :  part  of  that  agreement  was  to  make  an  fendant  was 

,  ^        entitled  to  be 

apology,  which  has  been  done;   the  rest  was  to  in-  discharged  out 

demnify  the  plaintiff  against  costs,  the  amount  of  which 

was  not  ascertained  till  the  rule  of  Court  was  made. 

Before  that  time  there  was  no  proveable  debt ;  and  if 

so,  the  xule  of  Court  could  not  create  one ;    it  only 

gave  a  remedy.     Ex  parte  Eicke{a)  may  be  cited  on 

•    (a)  1  Gljw  {•  Jb.  361. 

the 


Btavx* 
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11(9 K  the  other  side,  but  is  not  applicable;  there  the  order 
""■"^  of  Court  was  for  payment  of  a  pre-existing  debt,  which 
agtmui  would  have  been  proveable  under  the  commission  inde- 
pendently of  the  order. 

Kelly  contri.  This  was  a  proveable  debt  before  the 
rule  of  Court,  and  the  rule  does  not  alter  its  nature. 
An  award  is  not  the  less  proveable  under  a  commission 
because  it  may  be  enforced  by  rule  of  Court  and  attach- 
ment. In  Rex  v.  Edwards  (a),  an  attorney,  who  was  in 
custody  for  contempt  in  not  paying  over  a  balance  of 
money  found  due  from  him  upon  taxation,  pursuant  to 
a  rule  of  court  ordering  such  payment,  became  bankrupt 
and  obtained  his  certificate,  and  it  was  held  that  the 
attachment  did  not  prevent  his  being  discharged  from 
the  demand,  as  from  a  debt  proveable  under  the  com* 
mission.  Here,  as  soon  as  the  plaintiff  had  acted  upon 
the  agreement  by  ceasing  to  prosecute  his  action,  there 
was  a  debt  in  contemplation  of  law;  the  amount  only 
was  to  be  ascertained  by  reference  to  the  Master.  His 
allocatur,  when  made,  operated  as  an  award,  and  the 
defendant  was  from  thenceforth  precluded  from  dis- 
puting that  a  specific  sum  (namely,  that  fixed  by  the 
Master,)  had  become  due  by  virtue  of  the  agreement. 
The  debt  not  only  accrued  but  was  liquidated  before 
the  bankruptcy. 

Per  Curiam  (i).  The  question  is,  whether  the  un- 
dertaking entered  into  by  this  defendant  was  such  as  to 
constitute  a  debt  proveable  under  the  commission.  We 
diink  that  it  did  in  substance  constitute  a  debt,  and  that 

(n)  9J7.4-C.652. 

(6)  Lord  Tenienien  C  J.,  LitiUdale,  Parke,  and  Taunkm  Ji. 

the 
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die  case  was  not  merely  that  of  an  attachment  for  disobe-        iSMi* 
dience  to  a  rule  of  Court.     The  defendant  agreed,  upon         .     j- 
good  consideration,  to  pay  what  should  be  found  due        ;js?^'^i' 
for  the  plaintiff's  costs.     The  master's  allocatur  operated 
as  an  award ;  and  the  plaintiff  had  a  complete  right  of 
proof  for  liquidated   damages   before   the  bankruptcy. 
The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 


Green  against  Miller. 


T>EPLEVIN  for  taking  goods  and  stunding  corn.  After  error 

Cognizance,  that  by  deed  of  the  25th  of  September  c'^u***^^^*^,^ 
1806,  Taylor  granted  to  Hodgsmi  an  annuity  charged  *«nendthe 
€Hi  the  premises,  with  power  to  enter  and  distrain  for  the  ^9^^  of  mU. 

prision 

arrears;  and  that  Mitter^  as  HodgsorCs  bailiff,  entered  and  of  the  clerk; 
distrained  for  arrears  of  that  annuity.   Plea  in  bar,  that  by  the  Court  re- 
deed  of  the  7th  of  May  1806,  Taylor  granted  to  Walton  pUintiirinre- 
an  annuity  charged  on  the  same  premises,  and  for  better  pi^ded^tin> 
securing  the  payment,  granted,  bargained,  sold,  and  de-  J^^^^^^elft 
mised  them  to  Fletcher  for  ninety-nine  years,  with  power  jjl.*'*?/*'®"''  *? 
to  levy  arrears  by  distress,  entry  on  the  premises,  &c.,  «nvr  brought, 

^  to  withdraw  the 

and  that  arrears  had  accrued  and  were  due.     Upon  de«  lame  and  plead 

,        de  novo. 

murrer,  judgment  was  given  in  this  Court  for  the  plain- 
tiff.    The  defendant  having  sued  out  a  writ  of  error  to 
the  Excheqaer  Chamber,  the  case  was  there  argued  in 
the  coarse  of  the  present  term  (a),  and  the  Court  inti-' 
mated  an  opinion  that  the  pleas  in  bar  were  bad  for  not' 
alleging  an  entry  by  Fletc/ierj  or  that  he  had  elected 


(a)  SBing.99* 

Vol.  IL  3  E  that 
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189K  the  other  side,  but  is  not  applicable;  there  the  order 
**■""  of  Court  was  for  payment  of  a  pre-existing  debt,  which 
agaifui  would  have  been  proveable  under  the  comoiissioQ  inde- 
pendently of  the  order. 

Kelly  contri.     This  was  a  proveable  debt  before  the 
rule  of  Court,  and  the  rule  does  not  alter  its  nature. 
An  award  is  not  the  less  proveable  under  a  commission 
because  it  may  be  enforced  by  rule  of  Court  and  attach- 
ment.     In  Rex  v.  Edwards  (a),  an  attorney,  who  was  in 
custody  for  contempt  in  not  paying  over  a  balance  of 
money  found  due  from  him  upon  taxation,  pursuant  to 
a  rule  of  court  ordering  such  payment,  became  bankrupt 
and  obtained  his  certificate,  and  it  was  held  that  die 
attachment  did  not  prevent  his  being  discharged  from 
the  demand,  as  from  a  debt  proveable  under  the  oooh 
mission.     Here,  as  soon  as  the  plaintiff  had  acted  upoa 
the  agreement  by  ceasing  to  prosecute  his  action,  there 
was  a  debt  in  contemplation  of  law;  the  amount  only 
was  to  be  ascertained  by  reference  to  the  Master.    His 
allocatur,  when  made^  operated  as  an  award,  and  the 
defendant  was   from   thenceforth  precluded  from  dis- 
puting  that  a  specific  sum  (namely,  that  fixed  by  the 
Master,}  had  become  due  by  virtue  of  the  agreement 
The  debt  not  only  accrued  but  was  liquidated  before 
the  bankruptcy. 

Per  Curiam  (b).  The  question  is,  whether  the  on* 
dertaking  entered  into  by  this  defendant  was  such  as  to 
constitute  a  debt  proveable  under  the  commission.  We 
diink  that  it  did  in  substance  constitute  a  debt,  and  that 

(a)  9j9.  j-C.652. 

(6)  Lord  Tenierden  C  J.,  LiltUAde,  Parke,  And  Taunion  Ji. 

the 
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die  case  was  not  merely  that  of  an  attachment  for  disobe- 
dience  to  a  rule  of  Court.  The  defendant  agreed,  upon  . . 
good  consideration,  to  pay  what  should  be  found  due  ''^ff.''^; 
for  the  plaintiff's  costs*  The  master's  allocatur  operated 
as  an  award ;  and  the  plaintiff  had  a  complete  right  of 
proof  for  liquidated  damages  before  the  bankruptcy. 
The  riile  must,  therefore,  be  absolute. 

Rttle  absolute. 


Green  against  Miller. 

T>EPLEVIN  for  taking  goods  and  stunding  corn.  After  error 
Cognizance,  that  by  deed  of  the  25th  of  September  ^"^^^^^onlj 

1806,  Taylor  granted  to  Hodgsmi  an  annuity  charged  *n>endthe 
on  the  premises,  with  power  to  enter  and  distrain  for  the  «p?c^  of  mU. 
arrears ;  and  that  Miller^  as  Hodgson's  bailiff,  entered  and  of  the  clerk ; 
distrained  for  arrears  of  that  annuity.   Plea  in  bar,  that  by  the  Court  re- 
deed  of  the  7th  otMay  1806,  TayloT  granted  to  Waiion  piainairinre- 
jui  annuity  charged  on  the  same  premises,  and  for  better  pi^dedtin> 
securing  the  payment,  granted,  bargained,  sold,  and  de-  ^/j^^^ent 
Biised  them  to  Fletcher  for  ninety-nine  years*  with  power  jn^his  favour  in 
to  levy  arrears  by  distress,  entry  on  the  premises,  &c.,  error  brought, 

^  to  withdraw  the 

and  that  arrears  had  accrued  and  were  due.     Upon  de«  lame  and  plead 

,        de  novo. 

murrer,  judgment  was  given  in  this  Court  for  the  plain- 
tiff. The  defendant  having  sued  out  a  writ  of  error  to 
the  Exchequer  Chamber,  the  case  was  there  argued  in 
tbe  course  of  the  present  term  (a),  and  the  Court  inti-' 
Slated  an  opinion  that  the  pleas  in  bar  were  bad  for  not' 
alleging  an  entry  by  Fletelier^  or  that  he  had  elected 

(a)  8  Bing*  98. 

Vol.  II.  3  E  that 


7B2  CASES  Mr  TRINITY  TEBM 


18dl.       that  the  deed  should  enure  by  way  of  bargain  and  sale^ 
";  but  they  deferred  giving  j  udgment  in  order  that  the  plain- 

agtiifnt       tiff  might  apply  to  this  Court  to  amend  the  record,  by 

MlLUUl. 

inserting  in  the  pleas  an  averment  that  Fletcher  entered 
by  ▼irtue  of  the  demise.  A  rule  nisi:  having  been  ob- 
tained for  liberty  to  withdraw  the  pleas,  and  plead  them 
de  novo,  together  with  two  additional  pleas  to  each 
cognizance,  Brskine  was  now  heard  against  the  role,  and 
Campbell  and  Manning  in  support  of  ic 

Per  Curiam.  The  power  to  amend,  given  by  1 4  Ed.  3. 
sta^,  1.  c.  6.,  is  confined  to  misprbiona  of  a  clerk  in 
writing  one  syllable  or  letter  too  much  or  too  litde;  and 
the  9  H.  5.  stat  1.  ^.  4.  (made  perpetual  by  4  H.  6.  c,  5.}, 
recites  the  first-mentioned  statute,  and  eaipovren  tfae 
justices  to  amend  such  defects  as  well  after  jac^melit  als 
before.  Then,  the  question  is,  has  there  been  any  mis- 
prision of  the  clerk  in  this  case?  Clearly  not*  The 
word  clerk  imports  some  ofiicer  of  the  Court  coming 
within  that  description.  The  misprision  here  is  that  of 
the  party,  his  counsel  or  attorney  havii^  pleaded  two 
bad  pleas.     The  rule,  therefore  must  be  discharged. 

Rule  discharged. 


MEMORANDUM. 

In  the  course  of  this  term  William  Fuller  Batekr  and 
John  Augustus  Francis  Simpkinson^  Esquires,  of  UncdfCs 
Inn^  were  appointed  his  Majesty's  counsel  learned  in  tbe 
law,  and  took  their  seats  within  the  bar  accordingly. 
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REGULA  GENERALIS. 

WsBBtAS  d^daMtiooi  in  actiont  upon  bills  of  exehangCi  promiitory 

notc«>  and  the  counts,  usually  called  the  common  counts,  occasion  un- 

necesHuy  ezpence  to  parties  by  reason  of  their  length,  and  the  same  may 

ba  drawn  in  a  more  oondta  form ;  now  for  the  prevention  of  such  ez- 

9^ooea  It  IS  joaMUsxDy   Huit  if  any  decUntion  in  assumpsit  hereafter 

filed  or  deliwed»  and  to  which  the  pUdntiff  shall  not  be  entitled  to  a  plea 

as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule 

of  fivma  and  directions  annexed  to  this  order,  or  demands  of  a  like  nature, 

shall  exceed  in  length  such  of  tlie  said  forms  set  forth  or  directed  in  the 

said  schedule,  as  may  be  applicable  to  the  caie ;  or,  if  any  declantion  in 

debt  to  be  so  filed  or  delivered  for  similar  causes  of  action,  and  for  which 

i  the  action  of  assumpsic  would  lie,  shall  exceed  such  length,  no  costs  of 

the  excess  shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ; 

and  such  costs  of  the  excess  as  have  been  incurred  by  the  defendant,  shall 

ba  taxed  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs 

allowed  to  the  plaintiff.      Ain»  ir  is  Fuanxa  oaoiaas.   That  on  the 

taxation  of  costs,  as  between  attorney  and  client,  no  costs  shall  be  allowed 

ID  the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case  any 

coets  alwU  be  payable  by  the  plaintiff  to  the  defendant  on  account  of  such 

excess,  the  amount  thereof  shall  be  deducted  fhym  the  amount  of  tlie 

r*sbill. 

{Signed  by  ^Jifteen  Jii^sef.) 


Schedtde  of  Forms  and  Directions. 

For  that  whereas  the  defendant  on  tho  day  of  in  the   Count  on  a 

year  of  our  Lord  at  London  [«»r,  m  ike  county  of  ],   promissory 

made  his  promissory  note  in  writing,  and  delivered  the  same  to  tlie  Plain-  |||^J?iLn..«0 

{^J*     1    or  indonee,  as 
weeks    |>   thecasemaybe* 
monthsj 

■ftar  Uw  date  thereof  [or  at  tke  fid  m^  be],  which  period  has  now 

elapsed,  [or^  jf  the  note  be  payable  lo  A.  B.]  and  then  and  there  delivered 

the  asune  to  A,  B.,  and  thereby  promised  to  pay  to  the  said  A.  J9.  or 


order  £ 


f      <^  1 

•c  weeks    v  after  the  date  thereof  \or  at  tkefiet 

(^  monthsj 

tmay  be],  which  period  has  now  elapsed,  and  the  said  A»  B,  then  and 

there  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  and 

ttwre  had  notice^  and  then  and  there^  in  considergtion  of  the  premises, 

3  E  2  promised 
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lasi. 


agaiDst  drawer 
by  indorsee  on 
ooo-acceptaoce. 


t*«r.jr.,  and  Ihenky  rtqmred  the  MOd  jr.ir.  Ip  puf  ««JIm  Mderi«f  4b9 

^^     1    -  frigbt 


sfud  defeodaot  Jt 


{ 


weeks    }-aftertbe{^*|tbem4 
months  J  ^  -^ 

and  the  said  defendant  then  and  there  indorsed  the  same  to  the  plaintxlT 

[or,  and  the  ttdd  defendant  then  and  there  mdoned  the  tame  to  L»  Jf.* 

and  the  aaid  X.  JT.  then  and  there  mdorted  the  same  to  theplamtjff^,  and 

the  same  was  then  and  there  presented  to  the  said  /.  X".  for  acceptance, 

and  the  said  /.  K  then  and  there  refused  to  accept  the  same;  of  all  wludi 

the  defendant  then  and  there  had  due  notice. 


OiuoConan 
inland  taiU  of 
exchange 
against  in- 
dorser  by  in- 
dorsee on  noii« 
acceptance. 


And  whereas  one  N.  O.y  on  at  London  [or,  m  the  county 

of  ]y  made  bis  bill  of  exchange  in  writingi  and  directed  Ifaa 

same  to  P.  Q,,  and  thereby  required  the  said  P.  (2.  to  pay  to  his  order 


£ 


<  weeks    I  after  the  l^^  \  thereof,  and  tbe  said 

1  months  J  l-^'^J 

N.  0.  tbM»  and  then  indorsed  the  asd  bill  la  tiie  defendant  [orv  10  &&, 

vtd  tha  Mad  M.  8.  then  and  then  mdarmd  the  tame  to  the  drfeminU], 

and  the  defendant  then  and  tbere  indoned  the  Mme  to  the  ptainliff;  and 

the  same  was  then  and  there  presented  to  the  said  P.  Q,  far  aoceptanc^ 

and  the  said  P.  Q.  then  and  there  refustd  to  acospit  the  nmei  of  all  w|nd| 

the  defendant  then  and  there  had  due  notice. 


Count  on  an 
inland  biU  of 
exchange 
against  payee 
fay  indorsee  on 
son-accept- 


Whereas  one  K,  0*,  on  at  London  [er»  m  the  eouni^  «f 

],  made  his  bill  of  exchange  in  writing  and  directed  tiae  same  to 

P.  Q,,  and  thereby  required  the  said  P.  Q.  to  pay  to  the  defendant  or 

Older  if  J  wMks    I  after  the  (j^l  thereof,  and 

I,  monthsj  *•  •* 

then  and  there  delivered  the  same  to  the  defendant,  and  tbe  defendant  Acs 

and  there  indorsed  the  said  bill  to  the  plsinttlT  [er,  to  B<  Aw  and  the  mmi 

JR.  S,  then  and  there  indorted  the  tame  to  thepiamtiff]  and  tbe  same  wap 

then  and  there  presented  to  the  said  P.  Q,  fbr  acceptance,  and  the  and 

P.  Q,  then  and  there  refused  to  accept  the  same,  of  all  which  tbe  defend* 

ant  then  and  there  had  due  notice. 


IXrection  roe 
dedandonson 
bilb  where 
action  brought 
after  time  of 
payment  ex« 
pned* 

IstyOnbiUs 
payable  after 
date. 


If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or 
acceptor,  and  tlie  bill  be  payable  at  any  tiqie  after  date,  and  the  action  not 
brought  till  the  time  b  expired,  it  will  be  neceaaaty  to  insert^  aa  in  dcdar- 
anona  on  pramiaaory  notea,  immedialciy  after  the  worda  oeuolm|^  the  tmM 
appointed  for  payment,  the  following  worda,  tb.  which  period  has 
ebpeed  /  and  inatead  of  averring  tliat  tlie  biil  waa  preaented  to  the  diai 
for  acceptance,  and'that  be  reftiaed  to  accept  the  aame,  to  aflcge  that  the 
dmwee  [naming  him]  did  not  pa^4he  taid  hO,  ettkough  the  oamewaetkeft 
prttenled  to  him  an  the  day  when  it  beoawte  due. 


And 
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AaJ  if  Hm  dcdbration  be  againtt  any  party  except  tiie  drawee  or  ac-  1951; 

ce||tor,  an4  the  htl^  be  payable  at  any  time  after  light,  it  will  be  necessary  ^.mmmmtm 

to  insert,  tAer.  the  words  denoting  the  time  appointed  for  payment,  the 
foUowing  wards;  vis.,  and  the  taid  drawee  [naming  him]  then  and  there       ^i   "Ifvl  * 
eauo  and  accepted  the  tamet  and  the  taid  period  hat  now  eli^sed  ;  and  in*   s^it. 
stead  of  alleging  that  the  bill  was  presented  for  acceptance  and  refused, 
to  allege  that  the  drawee  [naming  him]  did  not  pay  the  said  bill,  althou^ 
the  tame  waapretented  to  him  on  the  day  u^ien  it  became  due. 

If  a  note  or  biU  he  payable  at  aisht,  the  form  of  the  declaration  must  be    Directions  fott 
▼aried  so  as  to  suit  the  case,  which  may  be  easily  done.  hm^'*    °* 


payable  at 
Declarations  on  foreign  bills  may  be  drawn  according  to  the  prindple   B<ght. 

of  these  forms  with  the  necessary  variations.  On  forrign 

'  biUs. 


Common  Counts. 

'"WlKscas  the  defendant  on  tX  London  [ort  in  the  eouniy 

xf  y,  was  indebted  to  the  plaintiff  in  £  for  the  price 

ttd  T«Ia«  of  good^  Aen  .od  thm  ■[  ""^j"^  }  wd  {j,,'^*^}  1-7 

the  plaintiff  to  the  defendant  at  his  request : 

«^  And  in  £  for  the  price  and  value  of  work  then  and  theiv 

done,  and  materials  for  the  same  provided  by  the  plaintiff  for  the  defendant 

at  Iris  request: 

And  in  £  for  money  then  and  there  lent  by  the  plaintiff  to 

a^  defendant  at  his  request : 

And  in  £  for  money  then  and  there  paid  by  the  plaintiff 

Ibr  the  use  of  the  defendant  at  his  request ; 

^  And  in  £  far  money  then  and  there  received  by  the  defend* 

^  for  the  tue  ^  the  Plaintiff : 

^,And  vk£  for  money  found  to  be  due  from  the  defendant 

l0:the  pUdntiff  on  an  account  then  and  there  stated  between  them. 

And  whereas  the  Defendant  afterwards,  on,  &c.  in  consideration  of  the   General  eoo^ 

•  .    •  «   elusion* 

Insnuaes  respectively,  tiien  and  there  promised  to  pay  the  said  several 


mooies  respectively  to  the  plaintiff  on  request,  Yet,  he  hath 
Us  promise^  and  hath  not  paid  any  of  the  said  monies^  or  any  part 
thereof,  to  the  plaintiff  *»  damage  of  £  and  thereupon  be 

brings  ttti^  &c 

.    f  the  dedaration  contain^  one  or  more  counts  agpinst  the  milccr  of  «   Di^ecddn  tt* 
ly^  or  acQeptor.of  a  biU  of  exchange,  it  will  be  proper  to  plaee  them  fint  ^'  generit 
in  the  declaration,  and  then  in  the  general  concluaion  to  s^,  promised  tp 
^y  the  said  loMi^mentionMd  teverd  momet  retpedivdy* 

>  ^  8  £  4  tlEGUL^ 
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». 


REGUL-S;  GENfeRALES. 

It  is  oaDKBKD,  That  a  defendant  may  justify  bail  at  tiia  same  time  at 
ivhich  they  are  put  in,  upon  giving  four  days*  notice  for  that  purpose, 
before  eleven  o^ctock  in  tiie  morning,  and  exclusive  of  Sunday*  That  if 
the  plaintiff  is  desirous  of  time  to  enquire  after  the  bail,  and  shall  give 
Otie  day's  notice  thereof  as  aforesaid  to  the  defendant,  his  attorney  or 
agent,  as  the  case  may  be,  before  the  time  appointed  /or  justification, 
stating  therein  v^hat  further  time  is  required,  such  time  not  to  exceed 
three  days  in  the  case  ot  town  bail,  and  six  days  in  the  case  ot  country 
bail,  then  (unless  the  Court  or  a  Judge  shall  otherwise  order)  the  time  for 
putting  in  and  justifying  bail  shall  be  postponed  accordingly,  and  all  pro- 
ceedings shall  be  stayed  in  the  mean  time. 

And  it  is  furthxb  ordkrxd.  That  every  notice  of  bail  shall,  in  additioa 
to  the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if 
any),  where  each  of  the  bail  resides,  and  all  the  streets  or  places*  aD4 
numbers  (if  any),  in  which  each  of  them  has  been  resident  at  any  time 
iHthid  the  last  six  months,  and  whether  he  is  a  housekeeper  or  freeholder. 

And  it  is  fubthxr  oanxaxD,  That  if  the  notice  of  bail  shall  be  udcobo* 
panied  by  an  affidavit  of  each  of  the  bail  according  to  the  form  hereto 
subjoined,  and  if  the  plaintiff  afterwards  except  to  such  bail,  be  shall,  if 
such  bail  are  allowed,  pay  the  costs  of  justification,  and  if  such  bail  artf 
rejected^  the  defendants  shall  pay  the  costs  of  opposition,  unless  the  Coort 
or  a  Judge  thereof  shall  otherwise  order. 

And  If  is  ruatflxa  oantaED,  That  if  the  plaintiff  shall  not  give  one 
day's  notice  of  exception  to  the  bail,  by  whom  such  atfidavit  shall  have 
been  made,  the  recognisance  of  such  bail  may  be  taken  out  of  Court 
without  other  justification  than  such  affidavit. 

And  it  is  furthkr  oanxaXD,  That  the  bail,  of  whom  notice  shall  be 
given,  shall  not  be  (Changed  without  leave  of  the  Court  or  a  Judge. 

And  it  is  ruRTHxa  oaoxaxD,  That  with  every  declaration,  if  deli* 
Vered,  or  with  the  notice  of  declaration,  if  filed,  containing  counts  in 
inddntattu  assumpsit,  or  debt  on  simple  contract,  the  plaintiff  shall  delivei' 
ftill  particulars  of  his  demand  under  those  counts,  where  such  partlculais 
tan  be  comprised  within  three  folios  ^  and  inhere  the  safaie  dannot  be  cdoa- 
jlris^  within  three  folios,  he  shall  deliver  stich  a  statement  of  the  nature 
of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to  be 
due,  as  may  be  comprised  within  that  number  of  folios.  And  to  secure 
the  delivery  of  particulars  in  all  such  cases.  It  is  ruaTHxa  oanKaxs,  that 
tf  any  declaration  or  notice  shall  be  delivered  without  such  particulars,  of 
such  statement  as  aforesaid,  and  a  Judge  shall  afterwards  order  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  aUy  costs  la  rfc^[tect  of 

any 
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•By  sammoiis  for  the  purpose  of  obtaining  such  order,  or  of  the  particulate  1 8  3  L 

he  may  afterwards  deliver.     And  that  a  copy  of  the  particulars  of  the  - 

deinandi  and  also  particulan  (If  any)  of  the  defendant's  set  off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  erery  record  at  the  time  it  is  entered 
with  the  Judge's  marshal. 

AxD  It  IS  rnaTBxa  oaDxaxD,  That  upon  etery  declaration,  delivered 
or  filed  on  or  before  the  last  day  of  any  term,  the  defendant,  whether  in 
or  out  of  any  prison,  shall  be  compellable  to  plead  as  of  such  term  without 
being  entitled  to  any  imparlance. 

AvD  IT  IS  ruRTuxa  oaoxaxD,  lliat  no  judgment  of  turn  proi  shall  be 
agned  for  want  of  a  declaration,  replication,  or  other  subsequent  pleading, 
until  four  days  next  after  a  demand  thereof  shall  have  been  made,  in 
writing,  upoki  the  plaintiff,  his  attorney  or  ageiit,  as  the  case  may  be« 

AvD  IT  IS  FuatHia  oanxaco.  That  hereafter  it  shall  not  be  necessaiy 
to  issue  mor^  than  two  summonses  for  attendaUce  before  a  Judge  upon 
the  same  matter;  and  the  party  taking  out  such  summonses  shall  be 
entitled  to  an  order  on  the  return  of  the  second  summons,  unless  cause  is 
shown  to  the  contrary. 

AxD  n  IS  TURTHia  oaoxRXo,  That  no  declaration  de  bene  toe  shall 
be  delivered  until  the  expiration  of  six  days  from  the  service  of  the 
process  in  the  case  of  process  which  is  not  bailable,  or  until  the  expiration 
cf  six  days  from  the  time  of  the  arrest  in  case  of  bailable  process ;  and 
such  sik  days  shall  be  reckoned  inclusive  of  the  day  of  such  service  or 
arrest 

And  r  is  ruRTttia  ordsrxd.  Hut  declarations  in  ejectment  may  be 
served  before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  sliall 
be  entitled  to  judgment  against  the  casual  ejector  in  like  manner  as  upon 
declarations  served  before  the  essoin  or  first  general  return-day. 

Akd  IT  IS  rvRTHXR  oRnxRKD,  That  before  taxation  of  costs,  one  day's 
notice  shall  be  given  to  the  opposite  party. 

ANt>  n  IS  ruRTHXR  OROxaxD,  That  no  rule  to  shew  cause,  or  motion 
shall  be  required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to 
make  several  avowries  or  cognisances ;  but  that  such  rules  shall  be  drawn 
up  upon  a  Judge's  order,  to  be  made  upon  a  summons,  accompanied  by  a 
short  abstract  or  statement  of  the  intended  pleas,  avowries,  or  cognizances. 
Provided,  that  no  summons  or  order  shall  be  necessary  in  the  following 
cases,  that  is  to  say,  where  the  plea  of  mm.  auumpril,  or  nil  debet,  or  non 
detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of  the  statute  of 
limitations,  setoff,  bankruptcy  of  the  defendant,  discharge  under  an  in- 
solvent act,  plen^  adminuirauUf  pienh  administravU  praters  infancy,  and 
coverture,  or  any  two  or  more  of  such  pleas  shall  be  pleaded  together; 
but  in  all  such  cases,  a  rule  shall  be  drawn  up  by  the  proper  officer, 
upon  the  production  of  the  engrossment  of  the  pleas,  or  a  draft  or  copy 
thereof. 

Am  IT  IS  ruftTHXR  ordxrxo,  Hiat  these  rules  shaU  take  effect  on  the 
first  day  of  next  Michadma*  term,  except  the  rule  as  to  the  service  of 

declarations 
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10S1,         dcclamtioni  in  4g«ctment,  which  ihall  take  «ff«ct  from  the  85lh  d^ef 
OdoberunU 


Form  of  Affidavit, 

Ix  THK 

BXVWZVW,  &C. 

A.  B. ,  one  of  the  beil  for  the  aboTe-named  defendant,  maketb  oath  and 
saitfa  that  be  is  a  houiekeeper  [or,  freeholder,  at  ike  oeue  may  be],  residing 
at  [detcribin^  pmrticuUtriif  the  atreti  or  plate,  and  number,  ffany],  that  lie  is 
possessed  of  property  to  the  amount  of  jS  [the  amount  tequired 

by  the  practice  «f  the  CowW^  over  and  ahore  all  his  just  debts ;  \if  bail  m 
any  other  action,  add  "  and  erery  other  sum  for  which  he  is  now  bail; "J 
that  he  is  not  bail  for  any  defendant  except  in  this  aetaon  [er,  ifbaSl  in  amf 
other  action  or  actions,  add  **  except  for  C  2>.  at  the  suit  of  £,  F*  in  Che 
Court  of  in  the  sum  of  jf  ;  for  G.  JET.,  at  the 

suit  of  /,  i^  in  the  Court  of  in  the  tnm  of  ^  ;^ 

tpec^ying  the  several  aetiona  wOk  the  OmrU  m  wltcA  they  are  bromgfUj  and 
the  turns  in  which  the  deponent  is  6atf ;]  that  the  deponent's  property,  to  Che 
amount  of  the  said  sum  of  £  Ip^^jf  ^^  *^  ^^  ^^^^  aetim 

or  actions  **  of  all  other  sums  for  which  he  is  now  bail  as  aforesaid,*'] 
consists  of  [here  ipeci/y  the  nature  and  valve  rf  the  property,  m  rr^pecf  «f 
which  the  bail  proposes  to  justify,  as/oUows :  ^  Stock  in  trade,  in  his  businea 
of  carried  on  by  him  at  of  the  mine  of  £ 

of  good  book  debts  owing  to  him  to  the  amount  ot  £  of 

furniture  in  his  bouse  at  '       of  the  talue  of  £ 

of  a  freehold  or  leasehold  farm,  of  the  value  of  £  sitnal9 

at  occupied  by  or  of  a  dwelling  house  of 

the  value  of  £  rituote  at  occupied  by 

or  of  other  fnperiyt  pmiiatlariting  each  descr^jtion  ^  proper^ 
with  the  value  thereof f]  and  that  the  deponent  hath  for  the  last  six  mpntfai 
resided  at  [describing  the  place  or  places  ^  such  rendenee\* 

nworn,  ^c* 


END   OF  TRINITV  TfiRM. 
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CASES 


ARGUED  AND  DETERMINED  18S1. 


IH  THK 


Court  of  KING'S  BENCH, 


UK 


Michaelmas  Term, 

la  the  Second  Year  of  the  Reign  of  William  IV.  (a) 


MEMORANDUM. 

In  the  courae  of  this  vacation  Charle$  BuUer^  and 
Henry  William  Tancred^  and  Philip  Williams  of  Z«ffi- 
coMs  Inrif  Esquires,  and  Francis  Ludlow  HdU^  of  the 
Inner  Temple,  Esquire,  were  appointed  his  Majesty's 
counsel,  learned  in  the  law. 

(a)  LUUedale  J»  fat  in  Uie  Bail  Court  dttring  tbb  tank 


Brftin* 
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18SK  the  other  side,  but  is  not  applicable;  there  the  order 
•"■""  of  Court  was  for  payment  of  a  pre-existing  debt,  which 
agauui  would  have  been  proveable  under  the  commission  inde- 
pendently of  the  order. 

Kelly  contri.  This  was  a  proveable  debt  before  the 
rule  of  Court,  and  the  rule  does  not  alter  its  nature. 
An  award  is  not  the  less  proveable  under  a  commission 
because  it  may  be  enforced  by  rule  of  Court  and  attach- 
ment.  In  Rex  v.  Edwards  (a),  an  attorney,  who  was  in 
custody  for  contempt  in  not  paying  over  a  balance  of 
money  found  due  from  him  upon  taxation,  pursuant  to 
a  rule  of  court  ordering  such  payment,  became  bankrupt 
and  obtained  his  certificate,  and  it  was  held  that  die 
attachment  did  not  prevent  his  being  discharged  from 
the  demand,  as  from  a  debt  proveable  under  the  oooh 
mission.  Here,  as  soon  as  the  plaintiff  had  acted  upon 
the  agreement  by  ceasing  to  prosecute  his  action,  there 
was  a  debt  in  contemplation  of  law;  the  amount  only 
was  to  be  ascertained  by  reference  to  the  Master.  His 
allocatur,  when  made^  operated  as  an  award,  and  the 
defendant  was  from  thenceforth  precluded  from  dis- 
puting that  a  specific  sum  (namely,  that  fixed  by  the 
Master,}  had  become  due  by  virtue  of  the  agreement* 
The  debt  not  only  accrued  but  was  liquidated  before 
the  bankruptcy. 

Per  Curiam  (b).  The  question  is,  whether  the  un* 
dertaking  entered  into  by  this  defendant  was  audi  as  to 
constitute  a  debt  proveable  under  the  commission.  We 
diink  that  it  did  in  substance  constitute  a  debt,  and  that 

(a)  9B,fC.B52. 

(6)  Lord  Temerden  C  J.,  Liitledale,  Parke,  And  Taunion  J§. 

the 
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tfee  case  was  not  merely  that  of  an  attachment  for  disobe-        IM  li* 
dience  to  a  rule  of  Court.     The  defendant  agreed,  upon       "^     7 
good  consideration,  to  pay  what  should  be  found  due        dj^nin^, 
tor  the  plaintiff's  costs.     The  master's  allocatur  operated 
as  an  award ;  and  the  plaintiff  had  a  complete  right  of 
proof  for  liquidated   damages   before   the  bankruptcy. 
The  rule  must,  therefore,  be  absolute. 

Rale  absolute. 


Green  against  Miller. 


T>EPLEVIN  for  taking  goods  and  stunding  com.  After  error 

Cognizance,  that  by  deed  of  the  25th  of  September  ^cZn^la\j 
1806,  Tajfior  granted  to  HoSgsoii  an  annuity  charged  "nend^* 
on  the  premises,  with  power  to  enter  and  distrain  for  the  *Pfct  of  mU. 

prision 

arrears ;  and  that  Mitter,  as  Hodgson* s  bailiff,  entered  and  of  Uie  clerk ; 

and*  therefbrCf 

distrained  for  arrears  of  that  annuity.   Plea  in  bar,  that  by  the  Court  re- 

__-  fiMed  to  aIIow  a 

deed  of  the  7th  o(  May  1806,  Taylor  granted  to  Watton  piaintiffinre- 

an  annuity  charged  on  the  same  premises,  and  ibr  better  pi^M^i^ 

securing  the  payment,  granted,  bargained,  sold,  and  de-  ^ftjn^«nent 

mised  them  to  Fletcher  for  ninety-nine  years,*  with  power  ju^hw  favour  in 

to  levy  arrears  by  distress,  entry  on  the  premises,  &c,  cn«r  brought, 

^  J  »  /  r  -»         '   to  withdraw  the 

and  that  arrears  had  accrued  and  were  due.     Upon  de«  tame  and  plead 

,        de  novo. 

murrer,  judgment  was  given  in  this  Court  for  the  plain- 
tiff. The  defendant  having  sued  out  a  writ  of  error  to 
the  Exchequer  Chamber,  the  case  was  there  argued  in 
the  coarse  of  the  present  term  (a),  and  the  Court  inti-' 
mated  an  opinion  that  the  pleas  in  bar  were  bad  for  not' 
idleging  an  entry  by  Fletclier^  or  that  he  had  elected- 

(a)  8  Bing^  98. 

Vol.  IL  3  E  that 


MltLBIl. 


792  CASES  Iff  TRINITY  TEBM 

1831.       that  the  deed  should  enure  by  way  oF  bargain  and  sale^ 
";  but  they  deferred  giving  judgment  in  order  that  the  plam- 

^/g/m«  tiff  might  apply  to  this  Court  to  amend  the  record,  by 
inserting  in  the  pleas  an  averment  that  Fletcher  entered 
by  virtue  of  the  demise.  A  rule  nisr  haviiig  been  ob- 
tained for  liberty  to  withdraw  the  pleas^  and  plead  them 
de  novo,  together  with  two  additional  pleas  to  eadi 
cognizance,  Brskine  was  now  heard  agdnst  the  rale,  and 
Campbell  and  Manning  in  support  of  ic 

Per  Curiam.  The  power  to  amend,  given  by  1 4  JEi  S* 
stat.  1.  c.  6.,  is  confined  to  misprisions  of  a  clerk  in 
writing  one  syllable  or  letter  too  much  or  too  Kttle;  and 
the  9  H.  5.  stat  1.  er.  4.  (made  perpetual  by  4  H.  6.  c.  S.)> 
recites  the  first-mentioned  statute,  and  eaipoweis  the 
justices  to  amend  such  defects  as  well  after  judgmettt  as 
before.  Then,  the  question  is,  has  there  been  any  mis- 
prision of  the  clerk  in  this  case?  Clearly  not*  The 
word  clerk  imports  some  ofiicer  of  the  Court  coming 
within  that  description.  The  misprision  here  is  that  of 
the  party,  his  counsel  or  attorney  havii^  pleaded  two 
bad  pleas.     The  rule,  therefore  must  be  discharged. 

Rule  discharged* 


MEMORANDUM. 

In  the  course  of  this  term  William  Fidler  BGtekr  Md 
John  Augustus  Francis  Simpkinson,  Esquires,  of  lAncclfCs 
Inn^  were  appointed  his  Maj^esty's  counsel  learned  in  the 
law,  and  took  their  seats  within  the  bar  accordingly. 
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REGULA  GENERALIS. 

WsBfttAS  d^ftiitionf  in  Mtions  upon  bills  of  exehangei  pmmmarf 
noUs,  and  the  counts,  usually  called  the  common  counts,  occasion  un- 
necessary ex  pence  to  parties  by  reason  of  their  length,  and  the  same  may 
be  drawn  in  a  more  oondte  form ;  now  for  the  prevention  of  such  ez- 

r  9Pnce,  I«  is  joaoysKPt  Huit  if  any  decbiation  in  assumpsit  hereafter 
filed  or  delhmd»  and  to  which  the  plaintiff  shidl  not  be  entitled  to  a  plea 
as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule 
of  forms  and  directions  annexed  to  this  oider^  or  demands  of  a  like  natuiVt 
shall  exceed  in  length  such  of  tlie  said  forms  set  forth  or  directed  in  the 
said  schedule,  as  may  be  applicable  to  the  case ;  or,  if  any  declsration  in 

'  debt  to  be  so  Bled  or  delivered  for  similar  causes  of  action,  and  for  which 

I  the  action  of  assumpsie  would  lie,  shall  exceed  such  length,  no  costs  of 
the  excess  shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ; 
and  such  costs  of  tlie  excess  as  have  been  incurred  by  the  defendant,  shall 
bn  taxed  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs 

.  allowed  to  the  plaintiff.  Akd  it  is  Fuaraza  oanxazn.  That  on  the 
taxation  of  costs,  as  between  attorney  and  client,  no  costs  shall  be  allowed 
ID  the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case  any 
€om  jrinll  be  payable  by  the  plaintiff  to  the  defendant  on  account  of  such 
excess,  the  amount  thereof  shall  be  deducted  from  the  amount  of  tlie 
F*s  biU. 

{Sigtud  by  tkeJffUen  Judget.) 


Schedule  (^  Forms  and  Directions. 

For  that  whereas  the  defendant  on  the  day  of  in  the   Count  on  a 

year  of  our  Lord  at  London  [or,  in  the  county  of  ],   promissory 

made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  Plain-  m^A^wLn..^. 

r         days      1    or  indorsee,  as 
iHF,  and  thereby  promised  tb  pay  to  the  plaintiff  £  <         weeks    j-   thecasemay  be* 

(_         months  J 

after  the  date  thereof  [or  at  the  fid  m^  he],  which  period  has  now 

elapsed,  \pr^  if  the  note  he  payable  lo  A.  B«]  and  then  and  there  delivered 

the  same  to  A,  B,,  and  thereby  promised  to  pay  to  the  said  A.  B.  or 

order  £  -j  weeks    \  after  the  date  thereof  \or  at  the  fad 

(,  months  J 

may  be"],  which  period  has  now  elapsed,  and  the  said  A.  B,  then  and 

there  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  and 

there  had  noticci  and  then  and  there,  in  consideration  of  the  premises, 

3  E  2  promised 


78« 
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1 82 1  •         promiied  to  pay  the  amount  of  the  lud  note  to  the  plttntiff,  aceording  to 
the  tenor  and  effect  thereof. 


Count  on  a  Whereas  one  C.  2).,  on  the  day  of  in  the  year  of  our 

proniisaory  note  j    l> 

acaintt  payee       Loi^  *t  Louden  [otj  in  the  county  of  ]»  made  his  pro- 

fay  an  indonee.  miaiory  note  in  vrriting,  and  thereby  promised  to  pay  the  defendant,  or 

f       ^y»  1 

order,  £  <  weeks    V  after  the  date  thereof  [or  at  the  fact 

(^  months  J 

may  he]  which  period  has  now  elapsed,  and  the  defendant  then  and  there 

indorsed  the  same  to  the  plaintiff  [prt  and  the  defendant  then  and  there 

indorted  the  tame  to  X>  F.,  and  the  taid  X.  T.  then  and  there  indorted 

the  tame  to  the  plaintiff'] ;  and  the  sdd  C  D.  did  not  pay  the  amount 

thereof,  although  the  same  was  there  presented  to  him  on  the  day  when  it 

became  due,  of  all  which  the  defendant  then  and  there  had  due  ootioeb 


Count  on  a  Whereasone  C»  27.,  on         at  London  [oTf  m  the  county  of         ]«  made 

promissoi^note  y,  promissory  note  in  writing,  and  thereby  promised  to  pay  to  X.  F.,  or 
against  mdorser 

by  indorsee.  f  ^7*      | 

order,  £  <  weeks    I  after  the  date  thereof  [or  at  the  fad 

[^  months  J 

may  be"],  which  period  has  now  elapsed,  and  then  and  there  deliTered  the 
said  note  to  the  said  X,  F.,  and  the  said  X>  F.  then  and  there  indorsed 
the  same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff  [or,  and  the  dtfendani  then  and  there  indorted  the 
tame  to  Q.  R.,  and  the  taid  Q.  JZ.  then  and  there  indorted  the  tamte  to  the 
plaintiff] ;  and  the  said  C.  2>.  did  not  pay  the  amount  thereof,  although 
the  same  was  there  presented  to  him  on  the  day  when  it  became  due,  of 
all  which  the  defendant  then  and  there  had  due  notice. 


Count  on  an 
inland  bill  of 
exchange 
against  the  ac« 
oeptor  by  the 
drawer,  being 
also  payee. 


Whereas  the  plaintiff  on  at  London  [or,  m  the  county  ^ 

],  made  his  bill  of  exchange  in  writing  and  directed  liie  same 

to  the  defendant  and  thereby  required  the  defendant  to  pay  to  the 

plaintiff  £  \  weeks    I  after  the  |  ^*^  \  thereof,  which 

(_  monthsj  ^    P"J 

lieriod  has  now  elapsed ;  and  the  defendant  then  and  there  accepted  the 

said  bill,  and  promised  the  plaintiff  to  pay  the  same  according  to  the 

tenor  and  effect  thereof  and  of  his  said  acceptance  thereof,  but  did  not  pay 

the  same  when  due. 


Count  on  an  Whereas  the  plaintiff  on  at  London  [er,  m  the  cemtdy  tf 

inland  bill  of  j,  inade  his  bill  of  exchange  in  writing,  and  directed  the  same 

aflainst  the  ^  ^  defendant,  and  thereby  required  the  defendant  to  pay  to  0.  P.,  or 

acceptor  by  the  f  days      "j  f  date  1 

drawer,  not  order  £  \  weeks    I  after  the  -J    .^.  \  thereof, which 


being  the  payee. 


monthsj 


period 
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period  lus  now  dapied,  and  then  and  there  delivered  tlie  tatot  to  the  said  |g3 1. 

0»  P. :  and  the  said  defendant  then  and  there  accepted  the  tame,  and  pro-  __ 
raised  tlie  plaintiff  to  pay  the  saifie  according  to  the  tenor  and  effect 
thereof  and  of  his  acceptance  thereof,  jet  he  did  not  pay  the  amount 
thereof,  although  the  said  bill  was  there  presented  to  him  on  the  day  when 
it  became  due,  and  thereupon  the  same  was  then  and  there  returned  to  the 
plaintifi^,  of  all  which  the  defendant  then  and  there  had  notice. 

Whereas  one  £.  F.,  on  at  London  [or,  in  the  county  ^  Count  on  an 

],  made  his  biU  of  exchange  in  writing  and  directed  the  same  ^^chli**^,"  ^ 

to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  said  against  the 

{r  days     1  acceptor  by 

JE»  jF*.  [pt,  to  B,  a.],  or  ordelr  £  i  Weeks    L  after  the  indorMe« 

1  months! 

.  1^^  I  thereof,  which  period  is  now  elapsed,  and  the  defendant  then 

and  there  accepted  the  said  bill,  and  the  said  E.  F.  [or,  the  taid  H.  Cr.]» 
than  and  there  indorsed  the  same  to  the  plaintiff  [ar^  and  <Ae  tidd  JT.  F, 
or,  the  Mod  H»  G.  then  and  there  mdormt  the  eame  to  IT.  J.  and  the  wUL 
JT.  J.  then  and  there  mdorted  the  mme  to  the  ptamiiff],  of  all  which  the 
defendant  then  and  there  had  due  notice,  and  then  and  there  promised  the 
plaintiff  to  pay  the  amount  thereof,  according  to  the  tenor  and  effect 
thereof  and  of  hu  acceptance  thereof. 

Whereas  one  E.  F»  on  at  London  {or,  in  the  county  of  Count  on  iA 

],  made  bis  bill  of  exchange  in  writing,  and  directed  the  inland  bill  of 
same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the  ^'^-q!!^^ 

•    •  r  '^y^     1  TmoIi*')  aMepiorbytha 

t»laintiff£  -J  weeks    }►  after  the  4  ■JJJ^U  thereof,  which  payee. 

period  has  now  elapsed ;  and  the  defendant  then  and  there  ateepied  the 
tame,  attd  promised  the  plaintiff  to  pay  the  same  according  to  the  tenor 
asid  effect  thereof  and  of  his  acceptance  thereof. 


£  i  weeks    I  after  the  {  ^*  \  thereof,  ahd  then  and 

^  monthsj  ^         ■' 


Whereas  the  defendant  on  at  London  [or,  m  the  county  tf  Count  on  an 

],  made  his  bill  of  exchange  in  writing,  and  directed  the  inland  bill  of 
same  to  J.  £,,  and  thereby  required  the  said  /.  JT.  to  pay  to  the  pteiotiff  ^|^*°^ 

drawer  by 
payee  on  non* 
acoeptanoe.- 

there  deliTCred  the  same  to  the  said  plaintiff,  and  the  aame  was  then  end 
there  presented  to  the  said  /.  JT.  for  acceptance,  and  the  said  J.  K,  then 
and  there  refused  to  accept  the  same;  of  all  which  the  deftndant  then  and 
there  bad  due  notice. 

Whereas  the  defendant  on  at  Lmdak  [or,  m  ike  county  of  Count  oA  dii 

]  made  his  bill  of  exchange  in  writing,  and  dunected  the  same  inland  bitt  of 

3E   3  to/.jr..  ^^^V 
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1831.  berweUf  built  pursuant  to  the  58  G.  S.  c.  45.  It  ap- 
^   '  peared  by  the  libel  which  was  set  out  in  the  declaration. 

ogana  that  the  rate  in  question  was  made  by  a  select  vestry 
appointed  for  the  district  by  commissioners  pursuant 
to  the  statute  59  G.  3.  c.  134.  s.  30.  On  demurrer  to 
the  declaration,  the  question  was,  whether  the  select 
vestry  so  appointed  for  the  district  had  power  to  impose 
a  church  rate.  The  case  was  argued  in  the  course  of 
last  term  by  Hutchinson  in  support  of  the  demurrer, 
and  by  Joshua  Evans  contrk.  For  the  defendants,  it  was 
contended  that  the  59  G.  3.  c,  134.  s.  30.,  which  autho- 
rized the  appointment  of  the  select  vestry  '^  for  the  care 
and  management  of  the  concerns  of  the  church  and  all 
matters  and  things  relating  thereto,"  gave  that  vestry,  by 
implication,  a  power  of  making  church  rates.  On  the 
other  hand,  it  was  said  that  the  right  of  imposing 
church  rates,  which,  by  the  common  law,  was  in  the 
churchwardens  and  parishioners  in  vestry  assembled, 
was,  by  the  58  G.  3.  c.  45.  s.  70.,  vested  in  the  church- 
wardens and  inhabitants  of  the  district,  (which,  for  all 
ecclesiastical  purposes,  was  thereby  made  a  separate 
parish,)  and  could  not  be  taken  away  from  them  and 
given  to  a  select  body  by  the  subsequent  statute  59  G.  3. 
c.  134.  s.  30.,  by  mere  implication,  and  without  express 
words ;  it  being  a  general  rule  that  acts  of  parliament 
varying  or  taking  away  the  rights  of  parties  should  be 
construed  strictly ;  in  support  of  which  position,  Fludyer 
V.  Sir  Thomas  Lombe  (a),  Denn  v.  Diamond  {b).  Rex  v. 
Croke  (c),  HtM  Dock  Company  v.  La  Marche  {d\  Buck" 
eridge  v.  Flight  {e)  were  cited ;  and,  applying  that  rule 

(a)  Cat.  temp.  Mardw.  307.  (p)  4  B,  i  C.  345* 

(c)  Cawper,  26.  (if)  8  A  j-  C,  49. 

It)  SS.4;C*49», 
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of  construction  to  the  clause  in  question,  it  did  not  give       1831* 

the  select  vestry  a  power  to  make  a  church  rate.  •  " 

CocrsuKir 

Cur.  adv.  VUU.         agabnt 


Haetst. 


Lord  Tenterden  C.  J,  now  delivered  the  judgment 
of  the  Court. 

This  case  depends  upon  the  construction  oF  the  thir« 
tietli  section  of  the  59  G.  3.  c.  134>.  The  church  was 
built  imdtt  thia  powers  of  the  act  of  the  58  G.  3.  c.  45. ) 
by  the  70th  section  of  ivhich  it  is  enacted,  ^  that  the 
repairs  of  all  such  district  churches  or  chapels  shall  be 
made  by  the  districts  to  which  they  respectively  belongs 
by  rates  to  be  raised  within  the  district,  in  like  manner 
as  in  case  of  repairs  of  churches  by  parishes ;  and  every 
such  district  shall  be  deemed  in  law  a  separate  and  did* 
tinct  parish  for  that  purpose." 

Rates  for  the  repairs  of  churches  in  parishes,  by  the 
common  law,  are  to  be  made  by  the  churchwardens  and 
the  vestry,  that  is,  by  the  churchwardens  and  in- 
habitants in  vestry  assembled,  if  there  be  not  a  select 
vestry  established  by  usage  or  act  of  parliament.  So 
that,  if  this  statute  had  remained  unaltered,  the  rate  in 
question,  being  made  by  the  churchwardens  and  persons 
acting  as  a  select  vestry,  would  undoubtedly  be  bad.  A 
select  vestry,  for  purposes  Connected  with  the  churchy 
is  established  by  the  thirtieth  section  of  the  59  G.  3. 
c.  134.,  which  enacts,  ^Uhat  in  every  district,  parish,  &c. 
in  which  any  church  ahall  be  built,  acquired,  or  appro-* 
priated  under  the  provisions  of  the  said  recited  act 
(58  G.  3.  c.  45.)  or  this  act,  in  which  there  shall  not  be 
a  distinct  vestry  belonging  to  fiuch  district  or  division, 
a  select  vestry,  consisting  of  so  many  persons  as  shall 
be  directed  by  the  commissioners  in  that  behalf,  shall 

SF  2  b« 
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1831*       be  appointed  by  the  commissioners,  with  the  advice  of 
^  the  bishop  of  the  diocese,  out  of  the  substantial  in- 

COCKSURK 

agnitui  habitants  of  the  district,  Sic^for  the  care  and  managemeni 
of  the  concerns  of  the  church  or  chapel^  and  all  matters  and 
things  relating  thereto  i  and  such  select  vestry  shall  an- 
nually elect  or  appoint  the'  churchwarden  or  chapel* 
warden  to  be  named  on  the  part  of  the  parish  or  cha-* 
pelryi  and  shall  elect  new  members  of  such  vestry  as 
vacancies  may  arise  by  death,  resignation,  or  ceasing  to 
inhabit  the  parish ;  and  proper  pews  shall  be  assigned 
and  provided  in  every  such  church  for. the  use  of  the 
chnrchward^s  thereof/' 

It  was  contended,  for  the  plaintiff,  that  the  powers 
given  to  the  select  vestry  by  that  section  did  not  extend 
to  the  making  a  rate  for  the  repairs  of  the  church ;  and 
it  was  VLTgtdf  that  acts  of  parliament,  by  which  any 
diarge  may  be  brought  upon  the  subject,  or  the  subject 
be  deprived  of  bis  rights  in  derogation  of  the  common 
law,  are  to  be  construed  strictly ;  and  several  cases  were 
quoted  in  support  of  that  proposition ;  I  shall  notice 
only  two  of  them,  as  we  consider  the  principle  to  be 
dean  In  JFIudyer  v*  Sir  71  Lombe  (a).  Lord  Hardancke 
(then  Chief  Justice  of  this  Court)  says,  *'  It  has  been 
rightly  said,  that  this  being  a  law'to  take  away  people's 
franchises,  should  be  strictly  construed."  So  in  the 
case  of  Buckeridge  v.  Flight  (b\  Mr.  Justice  Hdroyd 
says,  **  Where  acts  of  parliament  vary,  or  take  away  the 
rights  of  parties,  they  ought  to  be  strictly  construed." 
Many  cases  on  the  construction  of*  the  stamp  acts  have 
been  determined  upon  this  ground.  And  this  principle 
must  be  kept  in  view  in  putting  a  construction  upon 

(a)  Cof.  temp.  Hardw,  307.  (6)  « JB.  4[>  a  49. 

this 
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this  thirtieth  section.     Under  the  authority  of  this  seo«        I8SI. 
tion  the  select  vestry  was  established^  and  such  Testry^        ■■ 

GocsBinuc 

therefore,  must  have  the  care  and  management  of  the  t^gwui 
concerns  of  the  church,  and  all  matters;  relating  thereto; 
and  the  question  is,  whether  the  power  of  making  church 
rates  be  included  in  those  words  and  given  thereby? 
Now  there  are  many  concerns  of  the  church,  and  many 
matters  relating  thereto,  independent  of  the  making  rates 
for  its  repairs;  and  the  power  of  making  such,  not  being 
expressly  given,  can  only  be  deemed  to  be  given  by 
inference  and  implication;  if  it  be  given  at  all*  And, 
accordingly,  the  argument  for  the  defendants  put  their 
case  on  that  ground,  and  it  was  urged,  that  the  incon- 
venience  of  allowing  the  power  to  make  a  rate  to  exist 
in  a  body  distinct  from  the  persons  who  have  the  care 
and  management  of  the  concerns  of  the  church  would 
be  so  great,  that  the  legblature  must  be  understood  to 
have  intended  to  give  that  power  by  the  general  words 
used  on  this  occasion.  The  Court,  however,  can  know 
the  intention  of  the  legislature  only  from  the  language 
of  a  statute,  and  is  to  interpret  that  language  according 
to  the  rules  and  principles  of  law.  The  inconvenience 
in  this  case  does  not  appear  to  be  greater  than  that 
which  must  take  place  under  the  statute  59  G*  8.  e.  12., 
whereby  a  select  vestry  may  be  appointed  for  the  con* 
cerns  of  the  poor,  leaving  the  power  of  making  rates  to 
the  persons  who  before  possessed  it,  that  is,  to  the 
churchwardens  and  overseers. 

The  tenth  section  of  the  3  G.  4.  c.  72.  does  certainly 
afford  an  argument  in  favour  of  the  defendants;  for  it 
is  thereby  enacted,  that  in  every  case  in  which  a  parish 
shall  be  divided  into  separate  parishes  for  ecclesiastical 
purposes,  or  separate  districts,  in  which  select  vestries 

8  F  3  shall 
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1831.  shall  be  appointed  by  the  commissioners,  all  the  mem-» 
■^"•"^  bers  of  the  select  vestry  of  the  original  parish^  residing  in 
againu  the  district  of  the  original  church,  &c.  shall  continue  to 
act  as  the  vestry  of  such  district  and  church,  in  all 
matters  relating  to  such  church  and  the  repairs  th^reoff 
or  to  any  other  ecclesiastical  matters,  or  in  distributing 
any  proportion  of  any  charities,  &c.  which  may,  under 
this  act,  be  assigned  to  such  district:  provided  that  no 
member  of  any  select  vestry  of  such  parish  shall,  afler 
such  division,  act  in  any  matters  relating  to  any  church, 
&;c*  or  any  repairs  thereof,  or  any  matters  relating 
thereto,  except  such  as  are  within,  or  relate  to  the 
division  in  which  he  shall  reside ;  and  that  all  members 
of  the  select  vestry  of  such  parish,  resident  in  any  other 
divbions  of  such  parish,  shall  be  members  of  the  vestries 
to  be  appointed  for  the  divisions  where  they  reside.  But 
it  is  obvious  that  this  section  is  confined  in  terms  to  the 
previous  existence  of  a  select  vestry  in  the  original  parish; 
and  it  is  by  no  means  a  necessary  consequence^  that  because 
the  legislature  thought  fit  to  give  the  power  of  making 
rates  (assuming  such  power  to  be  thereby  given)  to  the 
select  vestry  of  a  new  parish  taken  out  of  aa  old  parish 
wherein  a  select  vestry  had  that  power  before,  therefore 
the  select  vestry  of  such  a  new  parish  shall  have  that 
po)¥er  where  it  was  not  previously  vested  in  a  body  of 
the  same  description  in  the  old  parish;  so  that  the  giving 
of  that  power,  in  a  case  like  the  present,  can  at  most  be 
considered  only  as  a  matter  of  doubtful,  and  by  no 
means  of  necessary  or  even  clear,  implication.  For 
these  reasons,  we  are  of  opinion  the  judgment  of  the 
Court  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
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Kent  against  Shuckabd.  ^^!^^* 

'T'HIS  was  an  action  against  an  inn-keeper  at  Bright  ^^  innkeeper 
/on,  to  recover  the  value  of  a  bag,  containing  bank-  J^'^^""*'^ 
notes,  lost  by  the  plaintiflF  during  the  time  he  resided  belonging  to 
as  a  guest  in  the  defendant's  inn.  Plea,  not  guilty. 
At  the  trial  before  Gaselee  J.  at  the  last  assizes  for 
the  county  of  Sussex^  the  following  appeared  to  be 
the  facts  of  the  case :  —  The  plaintiff  and  his  wife, 
with  a  young  lady  (Miss  Stratford)^  arrived  at  the 
defendant's  inn  in  the  evening  o(  Wednesday  the' 1st  of 
December  1830,  and  took  a  sitting  room  and  two  bed 
rooms  so  situated,  that  the  door  of  the  sitting  room 
being  open,  a  person  there  could  see  the  entrances 
into  both  bed  rooms.  On  the  following  day,  Mrs.  Kent 
went  into  the  bed  room,  and  laid  a  reticule,  which  con- 
tained the  money,  on  her  bed,  and  afterwards  returned 
into  the  sitting  room,  leaving  the  door  between  that  and 
the  bed  room  open.  After  she  had  remained  in  the 
sitting  room  about  five  minutes,  she  sent  Miss  Strai' 
ford  for  the  reticule,  and  it  was  not  to  be  found.  On 
behalf  of  the  defendant,  it  was  urged,  among  other  ob- 
jections, that  an  innkeeper  was  responsible  for  goods 
and  chattels  only,  and  not  for  money.  The  learned 
Judge  reserved  this  point,  and  directed  the  jury  to  find 
for  the  plaintiff,  if  they  thought  the  money  was  lost  or 
stolen  out  of  the  inn.  The  jury  having  found  a  verdict 
for  the  plaintiff, 

« 
Andreios  Serjt.  now  moved  for  liberty  to  enter  a  non- 
suit.    By  the  common  law,  innkeepers  are  responsible 
for  goods  and  chattels  belonging  to  their  guests.    There 

8F  4  is 
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1831.  is  no  authority  to  shew  that  they  are  so  for  moQfiy.  IT 
they  be,  there  will  be  no  limit  to  their  responsibility. 

againu  An  innkeeper  cannot  know  or  form  any  judgment  of  the 
amount  of  money  a  guest  may  have. 

Lord  Tenterden  C.  J.  There  are  many  cases  where 
money  has  been  recovered  in  an  action  against  carriers^ 
who,  like  innkeepers,  are  liable  by  the  custom  of  the 
realm ;  and  I  cannot  see  any  distinction  in  this  respect 
between  an  innkeeper  and  a  carrier.  The  principle  on 
which  the  liability  of  an  innkeeper  for  the  loss  of  the 
goods  of  his  guest  is  founded,  is,  both  by  the  civil  and 
common  law,  to  compel  the  innkeeper  to  take  care  that 
no  improper  person  be  admitted  into  his  house^  and  to 
prevent  collusion  between  him  and  such  person.  In  the 
Digest  J  lib.  4.  tit.  9.  s.  1.,  after  stating  the  law,  that  an 
innkeeper  is  liable  for  the  goods  of  his  guest,  it  is  said^ 
*^  Nisi  hoc  esset  statutum,  materia  daretur  cum  furibus 
adversus  e6s  quos  recipiunt  coeundi."  If  we  were  to 
grant  the  present  rule  we  should  break  in  upon  that 
principle.  If  a  lady  were  to  leave  a  valuable  shawl  in 
her.  room,  the  innkeeper  (though  unacquainted  with  its 
value)  would  clearly  be  responsible  for  it  if  lost ;  and, 
upon  the  same  principle,  he  must  be  so  in  this  case. 

Pabke  J.  This  case  falls  within  the  general  prin- 
ciple upon  which  the  liability  of  innkeepers  is  founded, 
and  there  is  no  distinction  in  this  respect  between  money 
and  goods. 

Taunton  J.  In  Cahf^s  ease  (a),  the  words  of  the 
writ  which  lies  against  the  innkeeper  are  stated,  and 
there  it  is  observed  that  the  words  **  hospitibas  damnum 

(a)  8  J?cp.  33.  a. 

no 
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non  eveniaV  are  restrained  by  the  first  >  words,  ^  eomm        1§91. 
bona  et  catalla  infra  hospitia  ilia  existentia  absque  sub-       — — - 
stractione  custodlre,"  &&  **  which  words  (bona  et  catisdla)        against 
by  the  said  words  ita  quod>  &c.  bospitibos  damnum 
non  eveniat,  although  they  do  not  of  their  proper  nature 
extend  to  charters  and  evidences  concerning  freehold 
or  inheritance,  or  obligations,  or  other  deeds  or  spe* 
cialties,  being  things  in  action,  yet  in  this  case  it  is 
expounded  by  the  latter  words  to  extend  to  them ;  Jin- 
ly  them  great  damages  happen  to  the  guest :  and,  there- 
fore, if  one  brings  a  bag  or  chest,  &c.  of  evidences  into 
the  inn,  or  obligations,  deeds,  or  other  specialties,  and 
by  default  of  the  innkeeper  they  are  taken  away,  the 
innkeeper  shall  answer  for  them."     On  the  same  prin- 
ciple he  must  be  responsible  for  money. 

Patteson  J.    There  is  no  distinction  between  money 
and  goods,  as  to  the  liability  of  innkeepers. 

Rule- refused. 


Owen  against  Owen.  Tkyrmtay, 

A  N  action  was  brought  by  the  plaintiff  against  the  a  dcfencbnt 
defendant,  which  was  tried  at  the  last  Summer  tody^onbT" 
assizes  for  Anglesea,  before  BoUand  B.,  who  upon  a  ^^5^^ 
•verdict  being  given  for  the  plaintiff,  certified  that  exe-  """•^  ■  **^ 
cution  ouffht  to  issue  immediately.  On  the  25th  of  ^bich  was  d^ 
October^  the  defendant  being  then  in  custody  of  the  aheriir,andon 

the  foHowiifff 

sheriff  of  Camaroon  under  a  quo  warranto  finom  tiie  daj  sued  out 
exchequer,  the  plaintiff  issued  a  test.  ca.  sa.  to  chai^  ad  MuV^n* 

dnm,  to  remoT« 
the  defendant  to  tbe  cuetodj  of  the  marabid:  SC  was  held,  that  the  execution  was  completed 
by  tbe  delWery  of  the  testatiim  ca.  sa.  to  the  iberiff,  and  tbe  prisoner  was  remanded  to  tbe 
custody  of  tbe  sheriff. 

him 
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18S1.  him  in  execution  at  his  suit,  which  was  delivered  to  the 
^~'**  sheriff*  On  the  following  day  the  plaintiff  sent  down  a 
ttf/ntut  habeas  corpus  ad  satisfaciendum  to  Camaroon,  with  a 
view  to  remove  the  defendant  into  the  custody  of  the 
marshal^  to  which  a  return  was  made,  stating  the  de- 
fendant's detention  under  the  exchequer  process,  and 
also  under  the  ca*  sa.  ai  the  plaintiff* $  suit. 

Platty  upon  these  facts,  moved  to  remand  the  defend- 
ant into  the  custody  of  the  sheriff  of  Carnarvon. 

Thesiger  now  shewed  cause.  If  the  execution  was 
perfected  by  the  mere  delivery  to  the  sheriff  of  the  tes- 
tatum ca.  sa.,  it  must  be  conceded  that  the  subsequent 
proceeding  cannot  be  supported.  But  the  execution 
was  incomplete  at  the  time  the  habeas  corpus  was 
served.  If  the  defendant  had  not  been  in  custody,  and 
a  ca.  sa.  had  issued,  under  which  he  had  been  arrested 
by  the  sherifi^  he  might  have  been  removed  to  the  cus- 
tody of  the  marshal  before  he  was  lodged  in  gaol,  and 
yet  the  execution  would  have  been  so  far  complete,  that 
the  sheriff  would  have  been  liable  for  an  escape,  and  if 
the  plaintiff  had  discharged  the  defendant,  he  could  not 
have  retaken  him  in  execution.  Where  the  defendant 
is  in  custody  at  the  time  a  ca.  sa.  is  issued,  there  cannot 
be  an  actual  caption ;  but  in  order  to  perfect  the  execu- 
tion, there  ought  to  be  that  which  is  equivalent,  an 
acknowledgment  by  the  sheriff  that  the  party  is  in  his 
custody  at  the  suit  of  the  plaintiff.  This  is  required  from 
the  marshal  in  the  case  of  a  prisoner  detained  in  the 
King^s  Bench  prison  at  the  suit  of  the  same  plaintiff 
(TVde/,  863.  9th  edit.),  and  appears  to  be  necessary  to 

make 
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mfike  tbe  analogy  complete  between  an  actual  taking        18S1. 
and  a  mere  detention  upon  a  ca.  sa. 


Per  Curiam*  There  is  no  necessity  for  any  acknow- 
ledgment or  admission  on  the  part  of  the  sheriff  to 
complete  the  execution  against  a  prisoner;  the  mere 
delivery  of  the  ca.  sa.  is  su£Bcient  for  that  purpose.  The 
prisoner  must  be  remanded. 

Rule  absolute. 


Omar 
Owu. 


Halse  against  Peters*  tjiw*!^, 

r^  OVEN  ANT  on  a  mortgage  deed.    At  the  trial  be-  By  theitainp 

V-X  set  *if%  r*  fL. 

fore  Patteson  J.»  at  the  London  sittings  in  last  Trinity  c.  i84.,Khe- 
term,  it  was  objected  that  the  deed  was  insufficiently  nwrtJww  «• 
stamped.    The  premises  mortgaged  were  held  by  the  ^^^^^]f 
defendant,  the  mortgagor,  for  certain  terms  determin-  *««niountof 

tM  money 

able  on  lives;  and  one  parcel  in  particular  was  demised  Mcurad  therd»y 

be  UDcertain 

to  him  for  ninety-nine  years,  (to  commence  from  the  and  without 

.       .  c        .  -1  *  J    .      L-  J   ""**»  but  If  It 

expiration  of  a  term  previously  granted  to  hun  and  be  limited,  tbeD 
not  yet  elapsed),  determinable  on  the  death  of  Martha  Taioremdutj: 
Peter,  who,  at  the  time  of  the  last  demise  {September  j|^  ^{^  ^^ 
1826),  was  about  four  years  old.    The  mortgage  deed  ^^^'Smo?^ 
contained  a  covenant,  that  the  mortgagee  should  and  ^^^^ 

And,  there- 
might,  forthwith,  in  his  own  name,  but  at  the  mort-  fera, diets 

mortgage  for 

gagor's  expense,  insure  the  life  of  the  said  Martha  i5O0i,with 

1       4v*  I  ooTcnenti  for 

Peter  for  seven  years,  at  such  office  as  the  mortgagee  peymeotoftho 
should  choose,  for  1000/.,  to  be  applied  (if  payable  JlSdlihlTSSlIto 
during  the  continuance  of  the  mortgage)i  towards  the  "^iMulSSce^f 
discharge  of   the   mortgage  money  (1500/.)  and  in-  l^rtkuUuTf* 
terest,  and  of  the   yearly  premium,    and  costs   and  foraevenyeen^ 

required  a  9SL 

charges  itamp. 


808  CASES  IN  MICHAELMAS  TERM 

18dl*        charges  ofinsurancei  or  so  much  thereof  as  should  be  in 
jj  arrear;  which  premium,  and  other  costs  and  charges  of 

insurance,  the  mortgagor,  by  another  covenant,  bound 
himself  to  pay.  The  deed  bore  a  6L  stamp.  For  the 
defendant  it  was  contended,  that  by  the  act  55  G.  3. 
c.  184.,  schedule,  part  I.,  the  deed  ought  to  have  had  a 
25/.  stamp,  being  given  as  a  security  for  money  thereafter 
to  become  due,  and  the  total  amount  of  which  was  un- 
certain {a).  The  learned  Judge  directed  a  nonsuit,  but 
gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Richardsj  in  Trinity  term,  moved  accordingly,  and 
put  in  an  affidavit,  stating  that  the  premium,  and  charges 
of  keeping  up  the  policy,  on  the  life  in  question,  for 
seven  years,  would  amount  to  about  7^L  ISs. 

Coleridge  now  shewed  cause.  The  total  amount 
secured  in  this  case  was  not  limited  by  the  deed,  and 

(a)  5S  G.  3.  c.  184.  acfaedale,  part  I.  title  Mortg^e,  &c.  *•  Where  the 
same  thall  be  made  as  a  security  for  the  payment  of  any  definite  and  cer- 
tain sum  of  money,  advanced  or  lent  at  the  time,  or  previously  due  and 
owing,  or  forborne  to  be  paid,  being  payable,  —  Eiceeding  lOOOL,  and 
not  exceeding  SOOOf.,  6/. 

**  And  where  the  same  shall  be  made  as  a  security  for  the  repay- 
ment of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  vrithout,  as  the  case  may  be ;  other  than  and  except 
any  sum  or  sums  of  money  to  be  advanced  for  the  insurance  of  any  pro- 
perty comprised  in  such  mortgage  or  security  against  damage  by  fire,  or 
to  be  advanced  for  the  insurance  of  any  life  or  lives,  pursuant  to  any 
agreement  in  any  deed,  whereby  any  annuity  shaU  be  g^ranted  or  secured 
for  such  life  or  lives ;— If  the  total  amount  of  the  money  secured,  or  to  be 
ultimately  recoverable  thereupon  shall  be  uncertain  and  without  any 
limit,  25L 

^  But  if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  limited  not  to  exceed  a  given  sum ;  —  Ihc 
same  duty  as  on  a  mortgage  for  such  limited  sum." 

therefore 


i 
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therefore  the  instrument  falls  within  the  clause  requiring        1831* 
a  251.  stamp.     It  is  true,  that  a  reasonable  calculation  ,       -        - 
may  be  made  of  the  expenses  attending  the  insurance,        t^gnnu 
and  that  they,  with  the  principal  and  interest,  will  fall 
much  within  20002.     But  if  there  be  any  uncertainty, 
however  small,  the  letter  of  the  statute  applies.     The 
Court  will  not  look  beyond  the  face  of  the  deed  to  ascer- 
tain what  duty  is  requisite:  this  was  the  rule  acted  upon 
in  Duck  v.  Braddyl  (a)  and  Doe  v.  Lewis  (i).    It  is  usual 
with  conveyancers,  to  insert  a  clause  in  deeds  of  this  kind, 
limiting  the  uncertain  charges,  for  the  very  purpose  of 
avoiding  the  inconvenience  which  this  plaintiff  has  in- 
curred.    The  exception  in  the  schedule,  of  sums  to  be 
advanced  for  insurance  against  fire,  or  of  lives  for  which 
annuities  are  granted,  strengthens  the  defendant's  argu-  , 
ment ;  for  the  present  case  might  have  been  included  in 
that  clause,  but  is  not 

Richards  contr^.  It  is  true,  the  costs  of  insurance 
are  not  expressly  limited  by  the  deed;  but  the  insurance 
is  for  a  definite  term,  viz.,  seven  years,  and  the  charges 
for  that  period  are  ascertained  with  sufficient  precision. 
The  sum  of  25/.  is  wholly  disproportioned  to  any 
amount  at  which  they  may  be  calculated.  There  is 
no  case  establishing  that  the  limit  referred  to  in  the  act 
must  appear  on  the  face  of  the  deed.  Where  the 
security  is  given  for  the  transfer  of  stock,  the  duty  is, 
by  this  very  act,  to  be  ascertained  by  enquiring  the 
average  value  of  such  stock  at  the  date  of  the  instrument. 
The  clause  of  limitation  adopted  by  the  conveyancers 
affords  no  argument;  for  they  use  it  as  well  with  re- 

(•)  Mndd,  Rep.  217.  (ft)  10  B,  f  C.  67& 

ference 
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18S1.  fetence  to  insurances  against  fire,  though  within  the 
'^'^^  exception  of  the  schedule,  as  to  the  class  of  insurances 
agflifui  now  in  question ;  which  shews,  that,  in  both  instances, 
it  is  only  done  ex  majori  cautellL.  Any  extraordinary 
charge  of  insurance  in  a  case  like  the  present,  would 
arise  only  from  the  neglect  of  the  mortgagee,  whose 
business  it  is  to  keep  the  insurance  regularly  on  foot : 
and  his  possible  default  ought  not  to  operate  to  the  dis- 
advantage of  the  mortgagor. 

Lord  Tekterden  C,  J.  In  that  clause  of  the  schedule 
which  enacts  that,  where  the  total  amount  of  money 
secured  AaU  be  limited  not  to  exceed  a  given  sum,  the 
aattie  duty  shall  be  paid  as  on  a  mortgage  for  such 
limited  sum,  it  must  have  been  contemplated  that  the 
sum  should  be  limited  by  the  deed  itself,  foi^  it  could  not 
otherwise  be  known  what  duty  was  to  be  imposed  pur- 
suant to  the  clause.  It  seems  to  me,  therefore,  that  the 
preceding  branch  of  the  schedule,  which  provides  for 
cases  where  the  total  amount  is  without  any  limit,  must, 
upon  a  sound  construction,  be  understood  in  the  same 
manner  as  referring  to  a  limitation  on  the  face  of  the 
deed.  If  none  appears  there,  there  is  no  limitation  at 
all,  within  the  meaning  of  the  schedule. 

Parke  J.  I  am  of  the  same  opinion,  though  I  come 
to  the  conclusion  with  reluctance :  and  as  no  limit  can 
be  assigned  to  the  sum  secured  in  this  case  without 
looking  further  than  the  deed  itself,  the  security  must  be 
considered  as  falling  within  the  clause  which  imposes 
the  larger  duty. 

Tauntov  J.  and  Patteson  J.  concurred. 

Rule  disdiarged* 
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18S1. 


LiTTLEFi£LD,  Executrix  of  John  Littlefield,  p^da^, 

agaifut  Elizabeth  Shee.  '^**'  ^^ 

A  SSUMPSIT  for  goods  sold  and  delivered.    The  Declaration 

^^    n        t  T     I  r.         -     •  •    1.*.      ataled  that  the 

fourth  count  stated  that  John  LdttlefiM^  in  his  life-  plaintiff  had 
time,  at  the  special  instance  and  request  of  the  defend-  to  siixateik  s. 
ant,  had  supplied  and  delivered  to  her  divers  goods  and  i^^  M,ndTn 
chattels  for  the  sum  of  16/.;  and,  thereupon,  in  con-  ^f'^e  pT^**** 
sideration  of  the  premises,  and  of  the  said  sum  of  money  ?^^  !^^  ^^ 
being  due  and  unpaid,  the  defendant,  after  the  death  of  b«>°8  unpaid, 

£»  S*  aT ter~ 

the  said  John  Lattlefield^  undertook,  and  promised  the  wards  promised 

.to  pay  as  soon 

plaintiff  as  executrix  of  J,  Z.,  to  pay  her  the  said  sum  «» it  was  in  her 
of  money  as  soon  as  it  was  in  her  (the  defendant's)  power  |^nt]^uiat 


so  to  do;  and,  although  afterwards,  to  wit,  on,  &c.  at,  l^rwardsln 
&C.  it  was  in  her  power  to  pay  the  said  sum,  yet  she  did  ^  JST^'xhe 
not  do  so.     Plea,  the  ireneral  issue.     At  the  trial  before  p"»f  ^"»  *^»' 

,  the  goods  were 

Gaselee  J.,  at  the  last  assizes  for  iSusser,  it  appeared  that  supplied  to  her 

iT      ,        .      .     while  she  waa 

the  action  was  brought  to  recover  15/.  for  butchers  a  feme  covert, 

llvinff  aoart 

meat  supplied  by  tlie  testator  to  the  defendant,  for  her  from  her  hus- 
own  use,  between  September  1825  and  March  1826«  ^t  she,  after 
During  that  time  the  defendant  was  a  married  woman,  ^^jj*^  *pS^ 
but  her  husband  was  abroad.     After  his  death  she   .  ^*l*^»  ***?*" 

the  pncc  of  the 

promised  to  pay  the  debt  when  it  should  be  in  her  goods  originally 

■^  .  .  constituted  a 

power,  and  her  ability  to  pay  was  proved  at  the  trial,  debt  from  the 

husband*  and 

The  learned  Judge  held,  that  the  defendant  having  not  from  the 
been  a  feme  covert  at  the  time  when<  the  goods  were  grotmd  of  the 
supplied,  her  husband  was  originally  liable,  and,  con-  JSJlSrion'mi** 
sequently,  there  was  no  consideration  for  the  promise  '^hichUieas. 

^  •"  r  iumpsit  pro- 

ceeded was  not 
properly  set  out  in  the  declaration,  and  therefore  the  plaintiff  could  not  recoTcr. 

Semble,   that  a  moral  obligation  b  not  in  ercry  case  a  sufficient  coosideration  for  a 
promise. 

Vol.  IL  8  G  declared 


Shbb. 
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18S1.  declared  upon.  The  plaintiiF  was  therefore  noosuited. 
Hutchinson  on  a  former  day  in  this  term  moved  to 

LiTTLIFIELD 

agamti  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the 
plaintiiF  on  the  fourth  count;  on  the  ground  that,  the 
goods  having  been  supplied  to  the  defendant  while  she 
was  living  separate  from  her  husband,  she  was  under  a 
moral  obligation  to  pay  for  them,  and  such  obligation 
was  a  sufficient  consideration  for  a  subsequent  promise. 
It  was  not  necessary  that  there  should  have  been  an 
antecedent  legal  obligation.  Barnes  v.  Hedley{a)^  Lee 
V.  Mugget'idge  (i). 

Cur.  adv.  vtdi. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  fourth  count  of  the  declaration  states, 
that  the  testator  had,  at  the  request  of  the  defendant, 
supplied  Iter  with  goods,  and  that  in  consideration  of  the 
premises,  and  of  the  price  of  the  goods  being  due  and 
unpaid,  the  defendant  promised.  Now,  that  is  in  sub- 
stance an  allegation  that  those  sums  were  due  from  her, 
and  the  plaintiff  failed  in  proof  of  that  allegation,  be- 
cause it  appeared  that  the  goods  were  supplied  to  her 
whilst  her  husband  was  living,  so  that  the  price  con- 
stituted a  debt  due  from  him.  We  are,  therefore^  of 
opinion  that  the  declaration  was  not  supported  by  the 
proof,  and  that  the  nonsuit  was  right.  In  Lee  v.  Jtft^- 
geridge  (&),  all  the  circumstances  which  shewed  that  the 
money  was,  in  conscience,  due  from  the  defendant,  were 
correctly  set  forth  in  the  declaration.  It  there  appeared 
upon  the  record,  that  the  money  was  lent  to  her,  though 
paid  to  her  son-in-law,  while  she  was  a  married  womaii, 
and  that  after  her  husband's  death,  she,  knowing  all  the 

(a)  2  Taunt.  184.  (6)  S  TinuU.36. 

circum- 
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circumstances,  promised  that  her  executor  should  pay        1831. 

the  sum  due  on  the  bond.    I  must  also  observe,  that  the    _  """""^ 

doctrine  that  a  moral  oblii^ation  is  a  sufficient  consider-        against 

.  .      •  8hee.     . 

ation  for  a  subsequent  promise,  is  one  which  should  be 

received  with  some  limitation  (a). 

.  Rule  refused. 

(a)  See  Uie  note  on   WennaU  ▼.  Adnoft  8S,4^  P,  849^ ,  and  8  ffnu, 
Saund,  1374,  note  (6). 


The  King  against  The  Inhabitants  of        fr^^'u 

^  Nov.  4  th. 

Lancashire. 

INDICTMENT  for  not  repairing  Leigh  Bridge^  situ-  By  thesutute 
ate  m  the  highway  froiti  Manchester  to  fVtlmslow.  s.  5.  no  bridge 
Plea,  not  guilty.  At  the  trial  before  Parke  J.  at  the  erected  or  built, 
Lancaster  summer  assizes,  1881,  it  appeared  tiiat  the  aWe  at  tS***'" 
bridge,  which  was  a  carriage  bridge,  had  been  widened  eount"unlwa 
subsequently  to  the  passing  of  the  statute  43  G.  3.  c.  59.,  ^^^  "?**"  - 
by  the  trustees  of  the  turnpike  road  between  Manchester  the  county  «ur- 

.  ...  ▼eyor,&c.  This 

and   Wilmslaw.     The   bridge   was   originally   built   by  applies  only  to 

bridges  newly 

them ;  but  had  not  before  been  chargeable  to  the  county,  built,  not  to  a 
The  statutes  under  which  they  acted  gave  them  a  dis-  widened  or  re- 
cretionary  power  to  erect  bridges;  and  the  funds  of  the  51^108*^/ uie** 
trust  were  made  applicable  to  the  repairs.     The  public  "^j^^t 
had  used  the  bridire  ia  its  present  state  for  a  number  of  «ndera  turn- 

^  ©      ^  r  pike  act  baring 

years.     It  was  urged,  on  behalf  of  the  defendants,  that  i>uiit  a  bridge 

across  a  streaniy 

the  alteration  in  the  width  of  the  bridge  rendered  it  a  where  a  culTert 
new  bridge,  and  consequently  brought  it  within  the  been  sufficient, 
fifth  section  of  48  G.  3.  c,  59.,  which  exempts  counties  better  for  Se** 
from  repairing  bridges  erected  after  the  passing  of  the  flinty  cannot 
act,  unless  built  under  the  direction  of  tlie  county  sur-  "^f"*®  to  repair 

'  J  such  bridge  on 

veyor,  or  a  person  appointed  by  the  justices  at  Ses-  the  ground  that 

3  G  3  sions:  lutely  necessary • 
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1851.      ib^M  («} :  Mid  that  this  stnMifre,  iMit  li«ttag^4ieai'  oMfe 

aoder  soch  diiMtioh,  tms  tiot  repateabk  by  4ie  inluMl^ 

agahuf       ants.    Hie  learned  judge  Tesemadtlte  point;  ititi  tMi 

The  lobabiu 

/iai»  of      jury,  ill  answer  to  questions  pro|>oi6d  by  biai  iti  m 
hAMCAMMimn.  gumnjjng.up^  found,  that  ft  was  aeMiiiBry  td  have  »a 

bridge  or  cul¥ert  for  the  passage  of  a  atreaai'  kt  ihe 
place  in  question;  that  a  bridge  was  better  far  the 
public ;  but  that  a  culvert  would  suffice,  and  wonkl  be 
beneficial.     A  verdict  of  guilty  having  been  taioen. 


"Siarkie  now  moved  for  a  rule  to  shew  cause  why  a 
veirdict  of  acquittal  should  not  be  entered.  This  is, 
substantially,  a  bridge  erected  since  the  passing  of  the 
act  43  6.  S.  c.  59.  It  cannot  be  said  that  /Ats  bridge^ 
which  the  county' is  called  upon  to  repair,  eitisted  at 
that  thne.  The  inhabitants  of  a  county  are  not  obliged 
to  widen  a  bridg?;  Rex  v.  The  JnhabHants  of  Devon,  (a) 
In  that  case  the  widening  is,  by  'two  of  the  judges,  put 
upon  the  same  footing  as  the  making  of  a  new  bridge. 
BayleyJ.  says  there,  '^  I^am  of  opinion,  that  as  a  county 
is  not  bound  to  make  a  bridge,  it  is  not  bound  to  widen 


•  •?  V 


(a)  The  words  of  the  statute  (t,  5) ,  are,  **  And  for  the  more  clear!  j  as- 
certaining the  description  of  bridges  hereafter  to  be  erected,  which  inhabit- 
ants of  counties  shall  and  may  be  bound  or  liable  to  repair  and  iiiaifi«i^» 
be  it  further  epacted,  that  no  bridge  hereaAer  to  be  erected  or  buUt  in  aoj 
county,  by  or  at  the  expense  of  any  individual  or  private  person  or  per- 
sons, body  politic  or  corporate,  shall  bo  deemed  or  taken  to  be  a  ^pmtty 
btidge,  or  a  bridge  which  the  Suhabitsnts  of  any  coun^  shall  be  com- 
I^Uable  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  b|«rectcd 
in  a  substantial  and  commodious  manner,  under  the  directionwr  to  the 
satisfatftion  of  the  county  surveyor,  or  person  appointed  by  Iho^MUtM  of 
the  peace  at  their  general  quarter  sessions  assumbladi  or  by  th^  justicet  of 
the  peace  of  the  county  of  Lancaster,  at  their  annual  gen^l  scestoos : 
and  which  surveyor,  or  person  so  appointed,  is  hereby  rcqjMed  to  super- 
intend and  inspect  the  erection  of  such  bridge,  when  Uu^nto  reqmrted 
by  the  party  or  parties  dosiroua  of  erecting  the  same.     / 

^*;  4Af  C.670. 

one 
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oi^«;  qnQfid  the  addition,  that  would  be  a  making;  be-        183L 
cini$e  the  addition  beyond  the  existing  width,  would  be  ~ 

•^  ^  The  Kino 

p(Q  tanto  a  new  bridge."  But  further,  it  has  be^  found  ttgmnm 
by  the  jury  that  a  culvert  in  this  place  wouhl  have  been  mmifi 
aufficlent  Evidence  was  given  at  the  trial  that  it  would 
have  been  equally  beneficial  with  a  bridge ;  and,  at  all 
events  the  county  ought  not  to  be  put  to  the  expense 
of  doing  more  than  is  necessary  for  the  public  use.  No 
argument  can  be  drawn  from  the  acquiescence  of  the 
inhabitants  in  the  construction  of  a  bridge;  for  that 
was  d(Mie  under  the  powers  granted  by  the  local  act ; 
they  could  not  therefore  interfere.  [Lord  Tenterdcn 
C.  J;  Nor  could  they,  if  an  individual  had  built  it.3 
If  an  indivi4ual  erects  an  unnecessary  bridge,  it  may  be 
indicted  as  a  nuisance.  Rex  v.  Tlie  West  Biding  qf 
Yorliihire*  (a)  [Lord  Tenterden  C.  J.  The  words  of 
Lord  EUeniorough  there  are,  *'  If  it  be  built  in  a  slight 
qr  incomiBodioua  manner,  no  person  can,  at  his  choice, 
impose  such  a  burden  on  the  county;  and  it  may  be 
treated  altogether  bm  a  nuisance^  and  indicted  as  such."] 

Lord  Tenterden  C.  J.  On  the  point  reserved  in 
this  case,  I  am  of  opinion  that  the  defendants  are  not 
entitled  to  a  verdict.  Before  the  statute  43  G.  S.  r.  59., 
the  county  was  obliged  to  repair  bridges  by  whomsoever 
built,  if  they  were  beneficial  to  the  public.  The  fifth 
section  of  the  act  was  firamed  for  the  more  clearly  as- 
certaining the  description  of  bridges  thereafter  to  be 
erected,  which  inhabitants  of  counties  should  be  bound 
to  repair  and  maintain:  and  it  provides,  ^tliat  no 
bridge  hereafter  to  be  erected  or  built  in  any  county,*' 


(a)  2Stu%,542. 

3  G  S  shall 
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1S3 1.        shall  be  repairable  at  the  expense  of  the  inhabitants, 
"    ~        unless  erected  under  such  superintendence  as  is  tliere 

The  King  ^  ... 

against        pointed  out.     But  the  case  of  a  bridire  widened,  as  in 

The  Inhabit-  .  o  » 

sou  of  the  present  instance,  appears  not  to  have  occurred  to  the 
legislature ;  at  all  events,  it  is  not  within  the  words  of 
the  section.  As  to  the  special  finding  of  the  jury,  it 
may  be,  that  some  persons  thought  a  culvert  as  beneficial 
to  the  public  as  a  bridge,  but  the  jury  thought  a  bridge 
was  better,  and  that  being  their  opinion,  I  think  the 
verdict  was  right. 

LiTTLEDALE  J.  I  think  the  act  43G.S.  c.59.  5.5. 
does  not  apply  to  this  case.  The  bridge  existed  and 
was  used  by  the  public  before  the  passing  of  the  act, 
and  the  county  were  at  that  time  liable  to  repair  it 
The  trustees  widened  it  after  the  act  came  in  force,  but 
it  continued  the  same  bridge.  The  statute  only  applies 
to  bridges  newly  erected  after  its  passing.  As  to  the 
other  point,  if  the  jury  were  of  opinion  that  a  bridge 
was  better  than  a  culvert,  I  think  the  verdict  was 
proper. 

Parke  J.  I  am  also  of  opinion,  that  the  statute 
applies  only  to  new  bridges,  and  not  to  those  repaired 
or  widened.  As  to  the  comparative  advantages  of  a 
bridge  or  a  culvert,  I  think  the  jury  came  to  a  right 
conclusion  on  the  evidence,  and  that  the  verdict  ought 
not  now  to  be  disturbed. 

Taunton  J.  I  am  of  the  same  opinion*  The  en** 
largement  of  the  bridge  did  not  destroy  its  identity*  It 
Was  the  same  bridge^  though  wider. 

Rule  refused. 
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IS 


Moore  against  Robinson.  *!'"'■'??• 

^  Nov.  5th. 

npRESPASS  for  cutting  a  rope  of  the  plaintiff,  fast-  a  muter  of  a 

1  1      r    1  1    •      'ir*    r        \  fly- boat,  who  L 

ened  to  a  vessel  ox  the  plarntifi,  tor  the  purpose  hired  by  a  canal 
of  hauling  and  towing  the  same,  and  by  which  the  said  wfeekfy  wages, 
vessel  was  hauled   and    towed    along  the  river  Aire.  JJIS^fo!*cut- 
Plea,  not  guilty,  and  a  justification.     At  the  trial  before  Jf"«  * J^P^  ^^ 
Parke  J.,  at  the  last  Summer  assizes  for  Yorkshire^  it  ycswl.  whereby 

It  was  being 

appeared  that  the   rope  in  question  was  part  of  the  towed  along  an 
tackle  belonging  to  a  fly-boat  which  plied  on  the  Aire  tion,  although 

the  vessel  and 

and  Caider  navigation,  and  was  the  property  of  that  the  rope  were 
navigation  company ;  and  that  the  plaintiff  was  em-  ^j,*  Sm^ny.^ 
ployed  by  the  company  to  navigate  the  boat  at  weekly 
wages,  and  had  a  mate  under  him  in  the  management 
of  the  boat,  whom  he  hired  and  paicf.  It  was  objected 
that  the  plaintiff  had  not  such  an  interest  in  the  boat 
and  its  tackle  as  would  enable  him  to  maintain  tres- 
pass. But  the  case  of  Piits  v.  Gaince{a)  was  cited} 
where  Lord  Holt  said,  that  the  master  of  a  ship  might 
maintain  trespass,  as  the  bailiff  of  goods  might.  The 
learned  Judge  allowed  the  trial  to  proceed,  giving  the 
defendant  liberty  to  move  to  enter  a  nonsuit,  and  the  jury 
found  a  verdict  for  the  plaintiff. 

Blackbume  moved  accordingly  to  enter  a  nonsuit. 
Pitts  V.  Gaince  is  distinguishable  from  the  present  case^ 
because  there  Lord  HoU  was  speaking  of  the  master 
of  a  ship,  laden,  and  ready  to  sail  for  Dantzick,  It 
may  be  necessary  that  the  master  of  a  vessel  navigating 
to  foreign  parts   should   have   such  full  powers  and 

(a)  1  SaUh  la 

3  G  4  authority 


SIS'    H 
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«"     >. 


1891^ 

Mmnii 

ogdSttst 


X  '    * 


authority  as  may  confiu-  tqpon  hin  a-  poaenory  interast^  I 
thereiii*  Btfttbaitisnotboiiitfaecatfeofainerebaattilyij^-'. 
on  a  canai»  where  there  ddes  not  exist  such  a  n^cearity*' 
lUtiledaleJ^  Could  the  master  of  a  Tessel  eAplpg^ed  in  ^ 
the  coasting  ti^dtt  maintain  trespass  7  j  It  may  befifficelt-  . 
to  dtaw  the  exaet  IIne«  Here^  however^  the  pikiatifl 
but  la  mere  semmt^  like  the  carier  who  drives  a  cart 


Per  Curimu    The  plaintiff  was  intrusted  with  .dte 

management  of  the  vessel,  and  had  a  person  andcc  Ups^ 

The  oases  are  not  distingaififaable. 

Rule  i^fosedL, 


■J. 


1'. .« 


Nov,  16tb. 


Where  two 
■cto  of  parlia- 
mmit,  which 
puMd  during 
thenmeBefltton 
and  were  to 
ocNne  into  oper- 
ation the 
wane  daj, 
are  repugnant 
to  each  other, 
that  which  last 
reccired  the 
h>yal  anent 
mu&t  prevail, 
and  be  con- 
lidered  pro- 
tanto  a  repeal 
W  the  other. 


The  KiiM  agtotinst  The  Jmtaces  of  MiDDLESEXi 

1^£F0E£  the  statute  10  G.  4.  c.  ci.  tlie  highways  of 
&•  Japf^iSf  CWrkenweUf  were  by  certain  local  ac^of 
parliament  placed  under  the  management  of  trustees  or 
commissioners.      That  statute,   which   was  passed  to 
amend  tlie  former  acts,  by  section  il.  enacted,  that  from 
and  after  the  commencement  of  that  act,  the  trustees  or 
commissioners  of  the  turnpike  roads  within  St^  Jameis, 
ClerkervweUj  should  be  discharged  from  the  repair  of 
the  roads  lying  wholly  within  5/.  Jame^Sy  and  the  said 
roads  should  from  thenceforth  cease  to  belong  to.thesAid 
turnpike  roads,  or  to  be  under  the  control  or  man^- 
ment  of  the  said  trustees,  and  should  from,  time  to  time 
thereafter  be  repaired^  maintained,  supported,  kept  in  re-  , 
pair^  and  watered  by  the  commissioners  for  executing  tbd 
said  recited  acts  and  that  acL    The  act  10  6. 4^•  c,  ci« 
was  to  commence  and  take  effect  on  the  1st  of  Jhfuuuy 

lS3(h 
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ISSO^iwL  JTBCBtwA  therroyal  aasenbon  tbelstcf  Jtfne        18S1. 
18^' '  !Byi  j^>t«  &  8.  of  another  ad  of.tbe  la  (Sr.  4^  c.  lix^ 
(for/eoBscMatingthe  tnista  of  the  tompike  roads  near 


llieKiiid 


the  inirtR9doti8»  nevth  .of  die  i7%«Me5^)  which  received     MuwLim. 


th0  pojrid  assent  oil  the  19tb  of  Jime  i829,  it  was  en- 
acted^ ihait.ilom  and  after!  tlie  i^  oiJamutry  1880  the 
roads  Uiireisi  portkulftvly  mentioned  (including  the  roads 
in  question),  should  cease  to  be  maintained  and  repaired^ 
waldia^  watboed^  or  lighted  by  the  conimissimwrs  tfaea 
actiagV'  and.  should  frotn  thenceforth  be  deemed  and 
considered  to  be  common  Ugbways,  and  ssbould  from 
thehceibrth  be  ;maintained,  repaired,  watched,  watered^ 
and  lighted  by  the  parishes  in  which  the  same  were  re* 
spectively  situate,  by  the  respective  surveyors  or  persons 
appointed  under  and  by  virtue  of  the  general  act  of  the 
13  O^'S^-iCuIBi  \  A  Tule  nhi  having  been  obtahied  for 
a  mandamus  directed  to  the  justices  of  Middlesex^  com- 
manding them  to  appoint  a  surveyor  of  the  highways  of 
&.  Jdmes'Sy  ClerkenweUi  pursuant  to  the  provisions  of 
the  15  G.  8.  c.  78-, 

'■  '  •  •  • 

r 

Ftetichj  on  a  former  day  in  this  term,  shewed  cause. 
The  questbn  is,  if  two  contradictory  acts  are  passed  in 
the  same  session  of  parliament,  to  come  into  operation 
on  the  same  day,  which  is  to  take  tSkci  ?  The  time  at 
whkh  the  royal  assent  is  givien  is  a  mere  accident.  In 
the  absence  of  any  other  criterion,  the  intention  of  the 
legislature  must  decide ;  and  that  b  to  be  collected  from 
a  comparison  of  the  statutes  themselves,  and  a  consider^ 
atioh  of  the  objects  proposed  by  th^m,  and  of  the  man- 
ner"in  which  they  may  best  be  m^de  available  for  the 
public  good.  '  (He  then  contended,  that  on  this  view  of 
the  acts,  that  of  1 0  G.  4.  c.  ci.  ought  to  prevaiL) 

F.PoUock 
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1831.        '    ^-  PcUock  and  Bodkin  contra.     The  two  acts  contain- 
^  ing  opposite  provisions,  that  which  last  received  the 

ii|oiiMf  royal  assent  must  be  considered  as  virtually  repealing 
MiDDLirai.  ^^  other.  In  JTie  Attomey^Genercd  v.  The  Chelsea  Water 
Works  Company  (a),  (cited  2  Dwarris  on  StattUesj  675.) 
it  was  held  by  all  the  Barons  of  the  Exchequer,  that 
where  the  proviso  of  an  act  of  parliament  is  directly 
repugnant  to  the  purview,  the  proviso  shall  stand,  and 
be  a  repeal  of  the  purview,  as  it  speaks  the  last  in- 
tention of  the  makers;  and  it  was  compared  at  the 
bar  to  a  will,  in  which  the  latter  part,  if  inconsistent 
with  the  former,  shall  supersede  and  revoke  it.  The 
decision  there  was,  that  one  part  of  the  same  act  may 
virtually  repeal  the  other :  a  fortiori  a  subsequent  act, 
passed  in  the  same  session,  may  repeal  a  former.  {French, 
It  is  observed  in  2  Dwarris^  672.,  that  *^  an  act  cannot 
be  altered  or  repealed  in  the  same  session  in  which  it  is 
passed,  unless  there  be  a  clause  inserted,  expressly  re- 
serving a  power  to  do  so/'  Parke  J.  No  authority  is 
cited ;  though  the  practice  in  parliament  certainly  is  as 
there  stated.  Lord  Tenterden  C.  J.  And  such  clauses 
•re  not  uncommon.] 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  this  rule  must  be  made  abso- 
lute. It  was  objected,  that  by  the  local  act  of  the 
10  G.  4.  c.  ci.  5.  41.  the  roads  were,  "  to  be  repaired, 
maintained,  supported,  kept  in  repair,  and  watered,''  by 
certain  commissioners,  and  that  that  act  ought  to  prevail, 
although  another  act  (the  10  G.  4.  c.  lix.)  passed  sub* 

(a)  FUssibbon,  195. 

sequently, 
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Bequently,  but  in  the  same  session,  called  the  '^  Metro^-        I89L 

politan  Road  Act,"  directs  that  the  maintaining,  repair- 

ing,  watching,  watering,  and  lighting  of  the  roads  in        agnma 

.  The  Jtttdces  •i 

question  shall  be  by  the  parishes  in  which  the  same  are    Middluxx. 
respectively  situate,  by  surveyors  appointed  pursuant  to 
the  provisions  of  the  statute  IS  G.  3.  c.  78.     The  effect 
of  that  enactment,  therefore  is,  to  place  the  repairing  of 
the  same  roads  under  the  management  of  the  surveyors 
of  the  highways.     And  in  that  respect,  those  acts  are 
undoubtedly  repugnant  to  each  other.     As  to  repairing 
the  roads,  we  are  therefore  of  opinion  that  the  act  which 
last  received  the  royal  assent  must  prevail.   Our  decision 
is  conformable  with  the  doctrine  laid  down  in  the  Attomejf* 
General  v.  The  Chelsea  Water  Works  Company ;  there  it 
was  resolved,  that  where  the  proviso  of  an  act  of  parli- 
ament is  directly  repugnant  to  the  purview  of  it,  the  pro- 
viso shall  stand,  and  be  held  a  repeal  of  the  purview,  as 
it  speaks  the  last  intention  of  the  makers*    At  the  tim^ 
when  that  resolution  was  come  to,  if  two  acts  of  parli« 
ament,  passed  in  the  same  session,  were  repugnant,  it 
was  not  possible  to  know  which  of  them  received  the 
royal  assent  first,  for  there  was  then  no  indorsement  on 
the  roll,  of  the  day  on  which  bills  received  the  royal 
assent,  and  all  acts  passed  in  tlie  same  session  were  coil- 
sidered  as  having  received  the  royal  assent  on  the  same 
day,  and  were  referred  to  the  first  day  of  the  session* 
Kow,  however,  it  is  known  on  what  day  each  bill  re- 
ceives the  royal  assent,  it  being  provided  by  the  S3  G.  3« 
c.  IS.  that  a  certain  parliamentary  o£ficer  shall  indorse 
on  every  act  of  parliament  ^^  the  day,  month,  and  yeai^ 
Vrhen  the  same  shall  have  passed  and  shall  have  received 
the  royal  assent ;  and  such  indorsement  shall  be  taken 
to  be  a  part  of  such  act|  tind  to  be  the  date  of  its  com^* 

knencementi 
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1331*       mencement^  where  no  other  commeBi^roent  shall  h» 

.^^^^^      tlierein  provided."    It  appears  tbat»  in  this  ease.  ^ 

agninit        metropolitan  act  received  t|)e.  voval^  assent  a  few  dafi 

Tht  Juitlcct  of  ^  •'    .        #^ 

MitbLUMx,  after  ^he  locaL  act»  and,  coDseqveotlys  we  apre  9f  opmia^ 
that  so  fiiras  the  twp  acts  are  contradictory  to  each  other» 
the  metropolitan  act^  which,  last  received  the  royal  as- 
sent»  must  have  the  lefiiBCt  of  repealing  the  other.  Tlia 
rule,  therefore,  for  a  mandamus  most  be  nade  absolute. 

Rula  abaolutet 


FHda^,  William  Rose  and  Edward  Shbat£  Whits 

against  Cornelius  Poulton  and  Others,  Ex- 
ecutors of  Joseph  Poulton. 

Br  an  inden-  'T'HE  plaintififl  declared  in  co^eoaot  upon  an  indenture 
^.»  and  B.  and  made  between  Ciarla  SteoefiSp  of  the  first  jMurl; 
«/oii«  part,  a^  ^oseph  PovUon^  the  testator,  Charles  PtiuUofif  since  dp- 
^mfc.^  ceased,  and  James  Gun^ff^  since  deceased,  of  the  second 


lad.''  '*  P*^  >  ^^^  ^i^^^  Am^,  one  of  the  plain  tidsy  Frances  Rose 
diat i^.,^M>      (late  iSrapvfu),  his  wife,  since  deceased,  Edward  Skeaie 

party  to  the  ^  "     ,  ' 

deed,  h«l  rt*      #F%iV^^  the  Other  plaintiff,  and  the  said  James  Gumeg^  of 

tfuettcd  to  bate 

a  certain  farm  the  third  part ;  which  indenture  sealed  with  the  aeals  of 
SimTio  which     Chorks  Slevensp  and  of  Joseph  and  Charles  Poidtan  and 

j9.*i  wife  was 

iatemtedi  be  F.  gtvlAg  aiiretieft»  lunelyv  the  «ud  D^t  S*  *»d  C ,  for  pi^m^at  of  aa  ammilf 
to  jB.'b  wife ;  and  it  was  thereupon  witnessed  that,  in  consideration  of  the  coTenanta  tfacicia- 
after  entered  into  by  ^*,  B.  and  his  wife,  and  C*.  lind  of  lOi.,  the  said  />.,  E,  and  C  and  adb 
and  every  of  then,  covenanted  wHh  ^.,  B.  and  his  wife  and  C.  to  pay  the  annuity.  There 
IbUowed  covenants  by  Ji*,  B.  ft>r  hims^atid  his  wife,  and  C,  severally,  for  quiet  enjoy- 
nent,  and  lor  esecutiqg  an  asiigiiaMDt  to  F.  when  required.  The  deed  was  signad  and 
aealed  by  i7.  J?,  and  C.»  and  by  P;  but  not  by  A,  or  B.  In  an  acdon  brought  by  A,  and 
B>  after  the  death  of  C  tbr  biaach  of  the  oovenant  to  pay  tha  anonity :  Held. 

Fkst,  that  the  omission  of  A.  and  B.  to  execute  the  deed  did  not  disable  them  from 
auingupop  it;  that  such  amission  did  aatamoaat  to  a  total  failure  of  oomtdcratioo  isr 
tlw  covenant  anad  upon  (supposing  such  total  failure  to  be  an  answer  to  the  action),  and 
that  tfaf  covenant  t9  nay  the  aan«ityi  and  those  tor  quiet  enjoyment  and  for  aat|gnif> 
were  not  mutual  and  dependent. 

Saaoodly»  that  at  least  after  C*s  deMb,  ji*  add  B,  might  sue  JO. "a  esecnlon  {H.  and 
S.  being  also  dead)  lor  non*paymeot  of  the  annuity,  though  tiie  covenant  for  such  pay- 
eaaDt  wea  entered  into  boat  by  ^nd  to  C* 

James 
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Gumq/f  the  plaintifis  brought  into  conrt:  and  1831. 

the  ded&ration  stated  that  by  the  said  indenture  the  — -« 

said  Joseph  and  Charles  Potdton^  and^  it  was  therein  *^gomtf 
^oS^acf,  the  said  James  Gurnej/y  all  since  deceased,  at 
•the  request  of  the  said  Charles  Stevens  (testified  by  his 
becoming  a  party  to  the  instrument),  did,  and  each  and 

* 

every  of  them  did  covenant  to  and  with  the  plaintiffs 
and  the  said  Frances  Sose^  and,  it  was  in  the  said  tn^ 
dekiure  alleged^  the  said  James  Gumey^  that  Stevens 
should  pay  an  annuity  to  Wiltiam  and  Frances  Rose 
half-yearly,  during  the  life  of  Frances^  and  should  make 
a  oerfain  proportioDal  payment,  in  respect  of  such 
aiuiui^y  to  WiUi^mt  JRose,  if  he  survived  Frances,  and 
•be  died  during  the  half  year.  Breach^  nonpayment  of 
the  annuity  and  of  the  proportional  sum  after  the  death 
of  Frances.  The  defendants,  after  praying  oyer  of  the 
deed,  ivhich  was  accordingly  set  out,  pleaded  8e*veral 
pleas,  averring  that  the  plaintiffs  Sose  and  fVhite-  never 
executed,  nor  did  eidier  of  them  ever  execute  the  sup- 
posed indenture  or  any  counterpart  thereof;  and  as  a 
fbrther  plea,  that  James  Gumey  in  the  indenture  de- 
scribed as  of  the  second  part,  and  James  Gumey  therein 
described  as  of  the  third  part,  were  one  and  the  same 
person ;  and  that  the  said  James  Gumey  did,  in  the  life* 
time  of  all  the  parUes,  execute,  seal,  and  deliver  the  said 
indenture,  and  become  a  party  thereto.  To  these  pleas 
these  was  a  general  demurrer.    Joinder  in  demurrer. 

The  indenture  set  out  on  oyer  recited  the  will  of 
Thomas  Stevens j  the  first  husband  of  the  said  Frances 
jRose,  whereby  he  bequeathed  the  stock,  crops,  &c.  of  a 
certain  fiirm  holden  by  him,  to  the  said  Fraiices,  the 
said  Edward  Sheate  WkUe,  and  the  said  James  Gumey, 
(whom  he  appointed  his  executrix  and  executors,)  in 
trust  that  White  and  Oumey  should  permit  Fran^  to 

hold 
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Ross 

POVLTOIC 


1881*        hold  and  enjoy  the  same  as  in  the  will  was  directed; 
and  there  was  a  codicil,  also  set  out,  directing  that  if 
Frances  should  marry  again,   she  should  immediately 
give  up  the  farm  to  the  testator's  son,  the  said  Charley 
SteoenSf  on  the  terms,  and  provided,  that  he  should 
secure  to  her  an  annuity  of  20/.  during  her  life,  and 
give  security  to  the   trustees  for  payment  of  certain 
legacies  left  in  the  will.     It  was  then   further  recited 
that  the  said  Frances  had  since  the  testator's  death* 
intermarried   with   the   said    William  Rose,    and    that 
Charles  Stevens,  the  son,  had  thereupon  requested  Rose 
and  his  wife,  and  the  said  JS.  S,  WAite&nd  James  Gumeyg 
to  surrender  the  farm  to  him,  upon  Joseph  and  Charley 
Poulion  and  James  Gumey  becoming  sureties  to  them 
for  the  payment  of  the  annuity  and  fulfilment  of  the 
other  terms  of  the  will;    to  which   request  they  the 
said   fV.  Rose  and  Frances  his  wife,  £•  S.  White  and 
James  Gurney,  **  had  mutually  consented  and  agreed/' 
And  it  was  therefore  witnessed  by  the  said  indenture 
that   '^  in  consideration  of  the  covenants   thereinafter 
entered   into   by   the   said   William  Rose  and  Frances 
his  wife,  E,  S*  WJiite  and  James  Gtimcy,  and  in  further 
consideration  of  the  sum  of  ten  shillings  "  by  them  or 
one   of  them  paid   to   each  of  them  the  ^aid  Joseph 
Poitlton,  Charles  Poulfon,  and  James  Gurnet/,  the  receipt 
of  which  they  respectively  acknowledged,  they  the  said 
J.  and  C.  Potdton  and  James  Gumey,  at  the   request 
of  the  said  Charles  Stevens,  testified  by  his   executing 
the  indenture,  did,  and  each  and  every  of  them  did 
covenant  to  and  with  Rose  and  his  wife,   White,  and 
James  Guniey,  and  each  of  them,  that  Stevens  shoul4 
pay  the  said   annuity  of  20/.   to  Rose  and   his  wifV» 
and  a  propordonal  sum  to  Rose  in  case  of  his  wife!s 
dying  in  the  course  of  the  half  year,  and  his  surviving 

her, 
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her,  and  should  also  fulfil  the  other  directions  of  the  will.        1 831. 
It   was   further  witnessed   that  Bjosb  for  himself  and 

Rone 

his  wife,  and  also  £•  &  White  and  James  Gumey^  each  againu 
and  every  of  them  for  himself  only,  did  covenant  to 
and  with  Charles  Stevens^  and  to  and  with  J,  and  C. 
Poultofij  and  James  Gumeyj  that  Stevens  should  quietly 
enjoy  the  farm,  &c.  without  interruption  from  Rose  and 
his  wife.  White  and  James  Gumey^  or  any  or  either  of 
them,  or  any  claiming  under  them,  and  that  Bose  and 
his  wife,  White  and  James  Gumey^  would  execute  an 
assignment  of  the  lease  to  Stevens  when  required.  The 
deed  was  signed  and  sealed  by  Charles  Stevens^  i7.  and 
C.  Poultonf  and  James  Gurtuy,  but  by  no  other  person. 

jR.  Bayly  in  support  of  the  demurrer.  It  is  no  ob* 
jection  to  the  right  of  the  plaintiffs  to  recover,  that  they 
did  not  execute  the  deed.  ^^  If  one  party  executes  his 
part  of  an  indenture,  it  shall  be  his  deed,  though  the 
other  does  not  execute  his  part.''  Com.  Dig.  Fait,  (C)  2* 
Parties  named  with  others  in  a  covenant  as  covenantees^ 
although  they  did  not  seal,  may  join  in  an  action,  Ver" 
non  v.  Jefferys  (a) ;  and  those  who  may,  must  join,  Petrie 
V.  Bury  (&).     (Here  he  was  stopped  by  the  Court) 

Richards  contra.  The  covenants  by  Joseph  and 
Charles  Poulton  and  James  Gumey^  were  in  consider- 
ation of  the  covenants  after  mentioned,  which  were  to 
be  entered  into  by  William  and  Frances  Rose,  White^ 
and  Gumeyy  for  securing  possession  of  the  farm  to 
Stevens.  Those  covenants  never  having  been  entered 
into,  the  consideration  fails ;  and  it  is  laid  down  ii^ 
Com.  Dig.  Covenant^  (F).  that  "If  the  foundation  of  the 
covenant  fails,  the  covenant  also  fails :  as,  if  a  lease  be 

(a)  2  Sira.  1 146.  (6)  SB.fC.  Z5S. 

i  agreed 
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lll^l.       ^e^.on  an(^  tb^  lesatee  .^ae^utes  hiSf^i^rt,  ba^  the 

---       .  lessor  does  not  .execute  bispa;^,  wbei^by.  there  is  not 

agamsi       fo^j  le^;  tljie  Qovi^n^t;^  in  the.  indenturq  sealed  by  the 

lessee^  and  also  itbe  bond  for  performance  of  covenants, 

.  Ve  Ypid;"  to.w^ijph  p^int  jS^praw  v^  Skurro[£(^  js  cited» 

and  th^t  case,  was  i^pogniz^  in  Ccfpfnhtirs^.y,  Capen* 

„  hurst  lb) f     In  Glqzebr^k  y.  fVooijlraip  {c)^  the  plaintiff 

.  covi^nantefl  to,  convey  his  prpperty  in.  a  suchool-house  to 

the  defendant,  pn  or  before  the  1st  of  August  17974  and 

to  surrender  the  ^me  on  or  before  the  24th  of  June 

1796»  apd  ip  con^i(^er|at;i^Qn  there|of,  the  defendant  cove- 

.nfifltec}.  to  pjyr  Jfim.lgO/!.  qn  or, before  the  said  l,st  of 

.  August*  The  pl9ii>tjiff  sued  the  defendant  for  non-payment 

of  the  money^  bu^  it  appeaijing  that  the  plaintiff  himself 

bad  pot  ^ei;uted  a.conve|yaiQ<;e  of  the  property,  (though 

.he  h^d  ^^iver^  ppssessioqj  it  was  held  that  he  could 

.  nptx^over.,,  ,Sq  hepe,  the , parties  v^hom  the  defendant 

representS|..^n^fed  into  ^  covenant  for  payment  of  an 

apnuityi  but, nothing  has  been  executed  by  \he  other 

parties  ti>>  give  him  a  crofs-remedy  for  any  failure  in 

^  what  was  io  be  p^foroied ,  by  them.     It  is  nqt  even 

<  averred  in  the  declaration  that  Stevens  had  possession  of 

.  the  property,,  or  derived  any  bene^t  whatever  from  the 

deed*     U  roay  be  that  Rose  and  fVhite  refused  to  execute 

the  deed :  and,  in  such  a  cas^  the  Court  would  surely 

ffjQt  ^fofrce  it  .in  tbeir  f^ivour  against  the  other  parties. 

..  Ttie. other  objection  i/s,  that  James  Gurnet/^  who  is 

on^  of  the  covenantors  in  thb  deed,  is  .also  a  cove- 

.  JDfintee:  find  it  is  well  established  that  a  man  cannot 

,  s^e  hiipsplf,   M^SSatt  v.  Van  Millingen  {d),  Bosanquei 

▼.  Wrajfije).    It  is  true,  Gumey  is  dead,  but  that  can    . 

(a)   Ydv.  18.  {b)  Sir  T.  Ray.  27.  i 

(e)BT,R.866.      '•  (d)  i  B.f  P.l24.h^lc). 

(#)  6  Tnmi.  Sm. 

miJce 
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make  no  difference.     This  deed  was  to  secure  an  an-  ISSl. 

*■    *     '    ■  *  ■  • 

nuity  for  the  life  of  Frances  Bosej  its  validity^  or  ca-  ./  .r    ^ 

pability  of  being  enforced,   cannot  have  been  meant  .    o^aimif 


to  depend  on  the  life  of  any  of  the  other  parties. 
[Lord  Tenierden  C.J.  The  covenant  is  joint  and  se- 
veral.  Why  should  not  any  of  the  covenantees  sue 
alone  ?  Parke  J.  Or  all  the  covenantees  sue  a  single 
covenantor?]  De  Tasiet  v.  Shaw  {a)  is  an  authority 
against  such  an  action.'  {Parke  J.  There  the  cove- 
nantees were  jointly  interested.  If  in  that  case  a  surety 
had  been  introduced,  who  had  bound  himself  jointly 
and  severally  with  the  covenantor,  the  question  wbuld 
have  been  like  the  present.]  Even  in  such  a  case,  if 
one  covenantor  were  sued  and  compelled  to  pay  da- 
mages, he  would  be  entitled  to  contribution  from  the 
others:  so  that  a  covenantee,  situated  as  Gumey  was 
here,  would,  on  the  one  hand,  be  suing  a  party  who 
was  surety  together  with  himself,  and  on  the  other, 
would  be  liable  to  such  surety  for  contribution.  Ai)d 
this  was  a  reason  assigned,  in  Teague  v.  Hubbard  (6), 
for  the  judgment  of  the  Court,  that  an  indorsee,  mem- 
ber of  a  company,  could  not  recover  upon  bills  of 
exchange  against  the  drawer,  who  was  also  a  member. 
It  cannot  be  argued  that  the  plaintiffs,  by  rejecting 
Gumey  as  a  covenantor,  could  deprive  the  other  parties 
of  their  right  to  contribution  from  him.  It  is  true, 
Gurney  is  now  dead,  but  the  argument  on  the  other 
side,  if  maintainable,  must  go  the  whole  length  of  shew- 
ing that,  even  in  his  lifetime,  his  covenant  might  have 
been  left  out  of  consideration.     [Parke  J.     If  this  could 

(a)  \B,iA,  664.  (6)  8  27.  j^  C.  345. 
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1891.       not  be  donfe  in  hts  li^timey  it  does  not  folbwthtt  it 
m^hl  not  after  bis  death,  Richards  v.  Miehards  {a\ 

iA;  At^I^  in  refrfy.  It  is  trite,  as  laid  down  in  die  oases 
which  have  been  etled,  that  a  man  cannot  siie  hiiasdf. 
Bat  nehfaef  can  he  covenant  with  himself;  and,  therefofe^ 
the  stipposed  covenant  to  v^hich  Gttniey  is  a  party  might 
be  treiited  h&  a  nullity  as  &r  as  be  was  ooncerned.  The 
declaration  n^eeis  this  view  of  the  case*  As  to  the 
objection,  that  the  plaintiff  did  not  execute  the  indentare, 
the  consideration  for  the  present  covenant  is,  in  sab- 
8tarn<<e,'tbat  ibs^  and  his  wife^  Wkite,  and  Gvmey^  bad 
assented  to  Sievens'a  request  to  have  the  farm  surrendered 
np  to  Uftn.  It  ia  a  past  consideration ;  that  in  Glaze* 
brook  V.  Woddr(m[b)  was  future,  and  never  tookefiRact; 
and  there  is  the  same  distinction  between  the  present 
case  and  others  which  have  been  cited.  Any  objeoUoB, 
merely  founded  on  the  non-joinder  of  one  covenantee, 
should  have  been  taken  in  abatement. 

Lord  TektEhden  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  The  first  objection  to 
his  claim  is,  in  substance,  that  there  has  been  a  failure 
of  consideration  for  the  covenant  on  which  this  action  is 
brought.  Whether  an  entire  failure  of  consideratien 
will  in  alt  cases  relieve  a  party  from  the  obligation  of  his 
deed,  it  is  not  necessary  at  present  to  enquire.  In  the 
case  of  a  lease  not  executed  by  the  lessor,  it  certainly 
does,  because,  in  default  of  such  execution,  there  is  no 
lease.     But  here  the  whole  consideration  has  not  faikd. 

(a)  Ant^,  447.  (6)  8  T,  R,  566. 
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The  deed  set  out  on  oyer  recites,  diat  Stevens  had  ap-        lasi. 
plied  to  Att^  and  his  wife,  ffAite  and  G»m^  to  «u»- 

■Rots 

render  the  farm  to  him,  upon  security  given  for  payment  jigomst 
of  the  annuity,  and  that  they  had  consented  and  agreed. 
This  agreement  is,  in  fiurt,  part  of  the  consideratioo.  In 
the  deed  it  is  certainly  expressed^  (hat  the  ooyenants 
made  by  the  PoidUmsi  together  widi  Gumej^  are  in  con* 
rideralioa  qf  ike  covenants  entered  into  by  Base  and  his 
wlfcs  JfkUe  and  Girn^,  and-  of  10s.  It  would  have 
been  aiore  artificial  to  say^  ^  in  consideration  of  cbe 
pfemisee^  and  of  lOs. ;''  bnt  the  meaning  is  clear*  The 
cases  cited,  in  which  covenants  have  been  entered  into 
in  contemplation  of  a  lease  to  be  granted,  do  not  apply : 
here  the  covenantors  have  in  part  had  the  benefit  of  the 
consideratioo.  It  cannot  be  said  that  the  whole  has 
failed,  because  a  covenant  fw  quiet  enjoyment  was  not 
duly  eicecuted.  Then  as  to  the  second  poinu  The 
oov^aant  on  which  this  action  is  brought  was  made  to 
Hose  and  his  wife,  fVAite  and  Gficmfy,  jointly  and  severally* 
The  action  is  brought  by  JRose  and  White  jointly;  they, 
therefore,  treat  it  as  a  jmnt  covenant :  if  it  were  several 
they  couM  not  sue  together.  Bat,  considering  the  covf^- 
nani  as  joint,  no  objection  arises  from  Gutney  having 
been  a  party  to  it,  though  he  was  also  a  c6vena»t0r« 
His  death  removes  any  difficult  as  to  contribution*  and 
leaves  no  incongmi^  in  point  of  form.  The  case  is 
not  so  strong  as  that  of  Jtif  hards  ▼•  Richards  {a)  /  &r  it 
was  held  there,  that  a  married  woman,  to  whom  a  joint 
and  several  note  had  been  given  by  her  huebakid  and 
two  other  persons,  might,  on  his  death,  sue  the  other 
parties  upon  it;  and,  further,  that  the  statute  of  limit? 

(a)  Ante»447. 
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1831.       ations  did  not  begin  to  run  agmnst  the  claim  till  after 
the  husband  was  dead. 

Parke  J.  As  to  the  objection  tliat  ttie  covenantors 
(with  the  exception  of  Gumey)  never  executed  the  in- 
denture ;  in  Clement  v.  Henty  {a)  it  t^as  held  too  clear 
for  argument,  that  if  an  indenture  of  charter  part^  is 
made  between  A.  and  B.^  on  the  one  part,  and  C*  and 
2).,  on  the  other,  and  there  are  covenants  on  each  side, 
and  A.  alone  seals  on  the  one  part,  and  C.  and  D.  on 
the  other,  but  it  is  expressed  throughout  the  indenture 
that  A.  and  B.  covenant  and  are  covenanted  with,  In 
such  a  case  A»  and  B.  may  join  in  an  action  against  Ci 
and  D.  for  breach  of  one  of  the  covenants.  But  a '  dif- 
ficulty is  suggested  here,  becaiuse  the  covenant  sued 
upon  is  made  in  consideration  of  the  covenants  ttiere- 
after  entered  into  by  the  other  parties.  TTiTs,  however, 
is  giving  to  a  **  consideration  **  the  effect  of  a  condi- 
tion ;  an  operation  which  that  word  clearly  ought  not 
to  have.  In  actions  upon  instruments  under  seal,  the 
consideration  is  not  material;  and,  at  all  events,  in 
this  case,  it  has  not  totally  failed.  If  the  present  ob- 
jection prevailed,  there  is  hardly  any  case  in  which  a 
deed  is  set  out  on  oyer,  where  the  plaintiflT  could 
succeed  if  he  did  not  distinctly  aver  that  all  the  co- 
venants on  his  part  hacl  been  fiilfilled.  With  re- 
gard to  the  other  objection ;  this  is  a  covenant  made 
to  the  covenantees  jointly  and  severally.  The  present 
plaintiffs  and  Gumey  had,  in  fact,  no  joint  interest  of 
their  own :  if  they  sued  together,  they  could  do  so  only 
as  trustees  for  the  person  really  concerned ;  and  I  do 

(a)  2  RoO.  Jb.  FaitSt  (F.)  S. 

not 
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nt    see  why   such  an   action   might  not  have  been        183  T. 
brought  by  the  three  trustees  in  the  lifetime  of  Gvmet/.       ^— — 

Ross 

But,  he  being  dead,  the  case  falls  within  the  authority      jtgnntt 
oi  JRichards  v.  Sichards.  la) 

Taunton  J.  There  is  a  well-known  distinction  be- 
tween cases  where  the  consideration  for  doing  a  thing 
is  the  doing  of  some  other  thing,  and  where  it  is  merely 
the  covenanting  to  do  such  thing.  Glazebrook  v.  Woodr 
raw  (by  was  a  case  of  the  former  kind ;  and  the  cove- 
nants there  were  considered  as  mutually  dependent. 
But  in  this  indenture  the  covenantors  bind  themselves 
in  consideration  of  the  covenants  thereinafter  entered 
into  by  the  other  parties,  and  of  ten  shillings.  The 
*'  covenants  thereinafter  entered  into"  were  not  a  con- 
dition precedent,  but  were  independent  covenants ;  and 
there  was  not  a  total  failure  of  consideration ;  at  least 
the  ten  shillings  were  received.  As  to  the  second  point, 
1l  think  no  objection  arises  from  Gurnei/  being  one  of 
the  covenantees.  Taking  the  covenant  as  one  made  to 
them  jointly,  upon  his  death  the  remedy  survives  to  the 
other  two;  and  there  is  then  no  incongruity  in  their 
availing  themselves  of  the  joint  remedy,  though  against 
parties  with  whom  Gurnet/  joined  as  a  covenantor. 

Patteson  J.  I  am  of  opinion  that  there  was  not  a 
total  failure  of  consideration  between  these  parties;  and 
if  there  had  been,  the  cases  cited  on  that  head  do  not 
apply:  for  they  are  all  cases  in  which  a  lease  was  in 
contemplation,  and  where,  in  consequence  of  the  non- 
execution,  the  relation  of  landlord  and  tenant  never  was 

(a)  Ant^  447.  (6}  8  7.  R.  366. 
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created.  In  Glazebrook  v.  Woodrorv  (a)  the  coteHants  were 
mataal  and  dependent :  here  the  very  expression)  '^  in 
consideration  of  the  covenants  hereinafter  entered  into^^ 
excludes  the  supposition  that  any  thfbg  fottiM  was  in 
contemplation,  on  which  ^e  perfonnauce  by  the  Paid' 
tons  and  Gumey  of  their  covenants  was  to  depend/  I 
do  not  see,  therefore,  how  it  is  possible  to  say  that  the 
covenants  in  this  deed  were  nhutual  and  dependent.  Oil 
the  other  point,  I  think  no  objection  arises  to  this  ac- 
tion from  Gumey  having  been  a  covenantor  as  well  as 
covenantee,  for  the  reasons  already  given* 

Judgment  for  the  Plaintiflk 
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JxFFERYs,  Geiitienaao,  ooe,  &c«.  agiiimt  Gumu  fr^^*.  ^ 
Treasurer  of  the  Guardiam  lOf  GiiATiUM 
Poor. 

A  SSUMPSIT  for  money  lent  to  the  guardians  of  By  an  set, 

-/*•  .      42  G.  3.  c.  56.1 

Chatham  poor  by  the  plaintiff;  and  for  money  paid  for  enlarging 
for  their  use,  and  had  and  received  by  them  for  the  plain*  orthTparish  of 
tiff's  use.     Plea,  the  general  issue.     At  the  trial  before  ^^^^^ 
Alexander  C.  B.,  at  the  Spring  assizes  for  the  county  of  fnj'thei"^^' 
Kent  1829,  a  verdict  was  entered  for  the  plaintiff  for  cessors,  were 

appointed 

1115/.  125.  ifd.f  subject  to  the  opinion  of  this  Court  on  guardians  of 

.  the  poor  in  C, 

the  ioilowing  case  :  —  and  trustees  for 

IL  WattSj  by  his  will,  dated  1579,  left  certain  monies  in  execution; 
to  be  placed  out  at  interest  by  the  mayor  and  citizens  of  |hat  there  might 
Rochester^  and  the  interest  and  profits  to  be  employed  for  ^^^^^ 
the  support  and  aus^mentation  of  an  alms-house  then  guardians, 

'^^  ®  and  to  keep  up 

erecting  in  that  city,  and  for  the  reception  and  relief  of  the  specified 

number,  it  was 
provided,  that  eight  should  go  out  of  office  yearly,  and  that  the  parishioners  should  re- 
elect the  same  persons,  or  other  inhabitants  of  the  parish  in  their  stead.  By  other  sections 
the  guardians  were  empowered  to  raise  money  by  mortgage  or  grant  of  annuity,  to  pur- 
chase land,  and  to  take  a  oonTeyance  to  themaeWes  and  their  tuccenon :  and  they  were  to 
sue  and  be  sued  in  the  name  of  their  treasurer  for  the  time  being,  who  was  to  be  reimbursed 
by  the  guardians  all  costs  and  damages  to  which  be  should  be  put  as  plaintiff  or  defendant 
in  such  action. 

A»  was  treasurer  to  the  said  guardians  under  the  provisions  of  the  act  from  1805  tUl 
1811,  and  from  1811  to  1828. 

By  a  decree  of  the  Court  of  Chancery  in  1808,  the  parish  of  C  was  adjudged  to  be 
entitled,  in  respect  of  such  part  of  it  as  was  within  the  city  of  BockeaUr,  to  two  thirty- 
second  parts  of  certain  revenues  bequeathed  for  the  use  of  the  poor  of  thst  city,  and  a  sum 
of  1115/.  was  paid  over  to  j4.  as  such  treasurer,  on  that  account.  Tliat  sum  he,  by 
order  of  the  then  guardians,  paid  over  to  them  in  1832,  and  they  applied  it  to  the  use  of 
the  poor  of  the  whole  psrish.  On  the  petition  of  the  inhabitants  of  that  part  of  the  parish 
which  was  within  the  city  of  Rochester,  the  plaintiff,  after  he  ceased  to  be  treasurer,  was 
ordered  by  the  Court  of  Chancery  to  pay  the  above-mentioned  sum  which  be  had  received 
as  treasurer,  into  Court,  in  order  that  it  might  be  applied  to  the  exclusive  use  of  Chatham 
intra.  He  accordingly  paid  the  amount,  and  brought  an  action  against  the  guardians  to 
recover  it : 

Held,  that  the  guardians  were,  for  the  purposes  of  suing  or  being  sued,  in  the  nature 
of  a  corporation,  and  tiiat  ji.  was  entitled  to  reoower  in  an  action  against -the  now  treasurer 
the  sum  paid  by  him  into  the  Court  of  Chancery,  as  money  paid  to  the  use  of  the 
guardians. 

3  H  4  poor 
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1831.       poor  travtlkffB  in  the  said  boose.     And  furtliery  td  sup- 
,  port  the  said  house,  and  to  purchase  stufiT  to  set  the  poor 

i^oinu  of  the  city  to  work^  he  gave  the  mayor  and  eitiicens^ 
all  other  his  lands,  tenements,  and  estates  for  ever.  The 
revenues  of  the  charity  having  increased,  the  parishes  of 
St%  Margaret  and  Siroody  which  were  partly  wiUiia  the 
liberties  and  precincts  of  Rochester,  in  the  year  1672 
complained  in  Chancery  that  they  had  no  share  of  Mr. 
Wattes  charity,  and  upon  that  compIainC,  were  ad>- 
jodged  by  the  Court  to  be  entitled  to  a  certain  share  of 
the  rents  and  profits  arising,  and  to  aris%  from  the  said 
estates.  In  180£,  an  act  of  parliament  was  passed 
(42  G,  3.  c.  56.,  public  local  act,)  for  the  better  relief  of 
the  poor  of  the  parish  of  Chatham^  which  act  nominated 
and  appointed  certain  persons  and  their  successors  (to 
be  elected  as  therein  mentioned),  guardians  of  the  poor 
of  the  said  parish,  and  trustees  for  putting  that  act  in 
execution  (a).     In   May  1805,   the  plaintifT  was   duly 

elected 

(a)  By  section  I.  the  perpetual  curate  of, the  parish  of  Chatham,  such 
justices  of  the  peace  for  the  county  of  JKent  as  should  be  resident  in  the 
said  parish,  the  lord  or  lady  of  the  manor  and  hundred  of  Cheuhamy  the 
resident  commissioner  of  his  Msjesty's  dock-yard  in  the  said  parish,  the 
resident  storekeeper  of  his  Msjesty^s  ordnance,  the  high  constable  of  and 
for  the  manor  and  hundred  of  Chatham%  and  th^  churchwardens  and 
overseers  of  the  poor  of  the  said  parish,  and  every  and  each  of  tliem 
respectively  for  the  lime  being,  and  twenty-four  other  persons  therein 
named,  and  their  successors  (to  be  elected  jo  manner  thereinafter  men- 
tioned), were  nominated  and  appointed  guardians  of  the  poor  of  the  parish 
of  Chatham^  and  trustees  for  putting  the  act  in  execution. 

By  sect.  2.,  that  there  might  be  an  impartial  succession  of  guardians 
chosen  out  of  the  inhabitants  of  the  said  parish,  and  in  ofdcr  to  keep 
up  the  number  of  twenty-four  (exclusive  of  the  persona  who  were  to  be 
guardians  in  right  of  their  office  or  station),  it  was  further  eiuu:ted.  that 
eight  should  go  put  yearly,  and  the  parishioners  should  either  re-elect 
the  same  persons  or  other  persons,  inhabitants  of  the  parish,  in  their  stead, 
who  should  be  joined  with  the  remaining  guardians^  and  have  the  same 

power  and  authority.' 
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elcpttttl  Jtreaabret  b»  Abe  guardaois  of  (he  poor  poisuMit'  t      1 83 1  • 
to  >thie  8iet|  ^aofli  tx>Biiiiufed  to  bokl:  that  office  tiH'tlhef    ^ 
Ist  of  ;iJr<9eil&ih  .flu  iSf«y  182tf  he  was  again  elected'       a/pufut 

Sect.  ^  provided,  for  suppl^in^  fac^ocies,  ^y  4ea4i  of  /i^y.guardiw^c 
his  leaying  the  parish,  &c.,  and  for  regulating  the  elections. 

By  9ttt,  '^.  all  ti^e^Uages,  latids^  &c.  goods^  cbatteh,  and  effbeti  Whidi  ' 
the  npph^f  cbuipf  warffena  and  oaaf^r^.or  oiber  ptepaqpna  wtire;^ffitiikd  ' 
to  or  possessed  of  in  trust  for  .the  parishioners  for  the  us^  of.  the  poor,  were 
after  the  passing  of  tliat  act,  in  like  manner  to  be  possessed  by  and  belong 
to  tb€  guMtdiinis  ApAii  f^  irtets  in  that  'set  oontafMd. 

By  seejt^i  9.  .iaqda  aD4  moneur  CQixup|[|  to  the  cbmchwtt^ena^or  ovarseafSi; 
or  to  trustees,  for  the  use  of  the  poor,  by.  any  will  or  deed,  were  to  be 
coiiTeyed,'  asidgned,  and  paid'u)  ^6  gaardlans  ot  their  treasurer,  to  be 
applied  to  the. appofoted uses>  provfiiled.that  the  gomdUns .might .peonh  > 
th^  then  trustees,  treasurers,  &f .  to  continue  in  the  manageiQeni  of  ai»y. 
trust  estate  or  fund,  for  such  time  as  the  guardians  and  their  successors 

should  ttlak  lit;         .    '  -  .    r       . 

3y  Bfct  .18.  thti  guaidiffM  wece  C90^p9wered  hg  >fitiiig  i^n^v  Ui^  haiM^ : 
to  direct  tlie.  treasurer  fram  time  to  time  to  pay  all  sums  of  money  by  him  , 
received  on  account  of  the  pooi^s  rate,  or  on  account  of  the  poor  of  the 
said  parish,  end  a]ip6c«ble  tn  the  jrelief  theteo^  to  mich  peitooa  ited  in 
auch  inanner  as  tbey  sliould  think  necessfiy  andexpedrent  foi-  th^  |  orposea 
of  the  act;  and  the  treasurer  was  authorized  and  required  to  pay  the  same 
accerdihgly;  which  sums  so  paid  should  be  allowed  him  in  his  accounts. 

By  sect.  S7.  the  guardians  were  authorized  to  purchase  lands,  not  ex- 
ceeding two  acres,  and  to  take  a  conveyance  thereof  to  them  and  their  suc- 
cessors, and  to  erect  a  workhouse  theieon. 

Sect.  ^.  enabled  them  to  take  grants  of  waste  lands  for  the  benefit  of 
tbe  poor,  to  the  guardians  and  their  successors  for  ever. 

And  by  sect.  S2.  they  might  contract  (In  writing)  for  the  adding  to, 
altering,  reparring,  or  fbrnlshlng  any  poor.house  or  workhouse  for  the 
parish  r 

By  sett.  56.  they  were  authorized  to  borrow  money  by  mortgage  of 
the. before  mentioned  estates  and  the  poor's  rates.  And  by  sect.  37.,  to 
grant  annuities  fbr  tbe  purposes  mentioned  !n  the  act,  such  annuities  to 
be  paid  out  of  the  rates  thereinbefore  mentioned. 

By  sect.  39.  it  was  enacted,  that  the  guardians  might  sue  and  be  sued 
in  the  name  of  their  treamrer  for  the  time  being,  provided  that  every 
auch  treasurer,  in  whose  name  the  acdon  or  ^it  should  be  commenced, 
prosecuted,  or  defended,  should  always  be  reimbursed  and  paid  out  of 
the  monies  to  be  received  by  the  guardians  by  virtue  of  that  act,  all  such 
costs,  charges,  damages,  and  eipenses  as  he  should  be  put  to  or  become 
chargeable  with  by  reason  of  hia  being  so  made  plaintlflT  or  defendant. 

treasurer. 
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19^4  t      tre^BSurfiTt  jiihI  he  pontinued  ia  that  qflioe  tiU  the  Mlh  of 
' 4Pn^  1888f  when  he  jesigpedi  and  wsus  succeeded  by 

'mmi        the  defeadoat,  who,  al;  the  txoie  when  tbi^  wtioii  w»» 
brought,  £OJitiaued  to  be  treasurjer^ 

In  Jme  1808,  the  fMjiiifiT,  pus^aftnl  to  the  r^so« 
lutipn  and  order  in  writing  of  the  then  guardians  of 
tha  popr,  and  as  their  treasurer  (be  aUo  acting  «a 
their  solicitor  in  the  matter),  filed  an  information  in 
Chancery  in  the  name  of  the  then  Attorney-General 
on  his,  the  plaintiff's,  relation  as  such  treasurer,,  against 
the  mayor  and  citizens  of  Rochester^  and  the  church- 
wardens and  overseers  of  the  poor  of  the  parishes  of 
St*  NicMaSf  St.  Margaret^  and  Stroodt  praying  to  par- 
ticipate in  the  rents  alod  profits  of  Watts^s  charity  in 
respect  of  so  much  of  the  said  parish  of  Chutbam  as 
was  within  the  liberties^  &c.  of  Rochester  i  and  by  a 
decree  thereupon  made,  the  parish  were  adjudged. to  be 
entitled  to  two  thirty-second  parts  of  the  aforesaid  rents 
and  profits ;  and  by  two  orde^rs  of  the  Vice-ChanceUor 
in  the  suit,,  made  llth  oi March  and  27th  pf  Jvfy  1822, 
the  sums  of  620J.  I85.  and  4>94/.  145.  4i.,  being  r&* 
spectively  two  thirty-second  parts  pf  sums  acpumulated 
from  the  annual  revenues  of  the  charity,  were  ordered 
to  be  paid  to  the  treasurer  of  the  guardians  of  the  poor 
of  the  parish  of  Chatham^  the  former  sum  out  of  the 
funds  then  in  court,  and  the  latter  out  of  the  funds  then 
in  the  hands  of  the  mayor  and  citizens.  The  plaintiff, 
as  treasurer  of  the  guardians,  received  the  sums  out  of 
court,  and  from  the  mayor  and  citizens  of  Rochesta',  iu 
Jtih/  and  September  1822. 

In  October  1822  the  inhabitants  of  that  part  of  the 
parish  of  Chatham  which  lies  within  the  limits  of  the  city 
of  Rochester,  and  is  called  Chatliam  intra,  gave  a  notice 

to 
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«t»di^gu«hiifin6  oftfaepoor^of  the  parish  ofCbzMizmibf  iSSlti^ 
tbfr  thne  being,  and  the  pldkitiff  as  their  treastorer,  to  j^^gKt^*  ■ 
vppiy  the  lirbele  dF  the  monies  received  and  to  be  t*e- 
oeived  by  ithem  in  respect  6F  Watf/s  charity  to  tlie 
estdniive  benefit  x>f  that  p^t  of  the  pafififh  of  Chatham 
\fmf^  wtth^  Rochester^  tfnd  nbt  for  the  benefit  of  the 
(mricii  lit  lafg^.  The  guardians,  at  a  meeting  held  in 
DecettAhr  \%2%  required  the  plaintiff  to  pay  over  to 
them  the  stims  so  by  him  received ;  and  the  plaintiff 
thereupon  apprized  them  of  the  notice  he  had  received, 
but  the  guardians  insisted  on  his  paying  over  the  monies 
as  required  by  them.  The  plaintiff  then  requested  the 
guardians^  in  case  of  his  paying  over  the  monies,  to  set 
them  apart,  or  invest  them  as  th^  should  think  proper, 
-vntil'tfae  qtrestion  of  their  application  should  be  settled ; 
but  the  guarcKtms  refused  to  do  either,  and  made  an 
-order  upon  him  to  pay  the  monies,  and  gave  htm  a  difr- 
charge  for  so  doing.  The  money  being  accordingly 
•paid  over 'by  the  plaintiff  to  the  guardians,  >va6  mixed 
-with  their  general  funds,  end  expended  in  the  general 
tnalntenaibce  of  the  poor  of  the  whole  parish  of  Chatham^ 
ibere  being  Only  one  workhouse,  and  one  fund  for  the 
•nMitttenance  of  the  poor.  Tiie  whole  sutn  was  so  ex* 
^nded  within  a  few  months  after  payment  of  it  by  the 
plaintiff,  the  trustees  judging  that  they  could  not  legally 
make  a  rate  upon  the  inhabitants  with  such  a  balance  in 
•their  hands.  On  the  i4>th  o^  May  1623  certain' in- 
balritttnts  of  Chathdm  intra  petitioned  the  Chancellor 
to  d^tare  thtit  the  two  thirty-second  parts  of  the  yearly 
produce  of  Watt$*s  charity  ought  to  be  applied  to  the 
benefit  of  the  poor  of  that  district,  and  to  appoint 
trustees  and  receivers  of  the  same,  and  to  order  the 
•^said  sums  received  by  the  plaintiff  as  treasurer  of  the 
guardians  of  tlie  poor  of  the  parish  of  Chatham  to  be 
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]&Sh  paid  to  such  trustees;  and  bemg  oponreucb  petition 
declared  entitled  to  the  exclusive  benefit. of  th&  said 

againM  two  tbirty-sccond  parti^  tbey.obtaiued  from  tberMaste 
of  the  JElolU  (in  J^nelS28)  an  order  upon  the  plaintiff 
to  pay  into  court  the  said  two  sums  ,of  Q20L  lSs»  and 
4&4L  14^.  4(2,,  which  he  accordingly  did,  and  the  saiqe 
were  afterwards,  under  the  .direction  of  the  Court  of 
Chancery,  applied  for  tlie  benefit  of  the  inhabitants  pf 
Ctatfum  irUrun  This  action  was  brought  to  xecover  the 
amount* 

QimpbeUy  for  the  defendant,  being  asked  by  the 
'  Court  what  were  the  objections  to  the  action,  stated 
them  as  follows :  —  First,  as  the  guardians  9xe  not 
a  corporate  body,  and  as  tb^  action  .must  be  consi- 
dered  to  be  brought  against  jtbc  persons  who  were 
guardians  when  it  was  commenced,  the  present  guard* 
ians  are  not  liable  for  the  sum  now  claimed,  as  money 
had  and  received  by  them*  For  It  does  not  appear  that 
any  person  who  was  guardian  when  the  money  was  re- 
ceived was  also  guardian  when  the  action  was  com- 
nienced.  Secondly, .  this  was  not  monc^  paid  at  the  re- 
quest of  the  present  guardians.  Thirdly,  neither  was  it 
even  the  plaintiff's  money  which  he  paid  over,  it  was 
what  he  had  received  from  the  Court  of  Ch^cery,  and 
the  mayor,  &c,  of  Rochester*  Fourthly,  it  was  a  pay- 
ment made  by  the  plaintiff  in  his  own  wrong,  under  a 
mistake  of  law*  Fifthly,  this  money  has  been  expended, 
and  cannot  be  recovered,  so  that  the  judgment  would 
be  a  nullity,  for  the  treasurer  is  not  personally  liable^ 
since  by  5. 2$9.  he  is  to  be  reimbursed  all  damages,  and 
expenses  he  shall  be  put  to^  out  of  the  monies  received 
by  virtue  of  the  act :  and  it  is  clear  the  guardians  cannot 
make  a  rate  for  the  costs  and  damages  of  this  action. 
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Pfa//  for  the  plaintiff.  The  plaintiff  is  entitled  to  18S1. 
tnaintein  this  action.  In  thcf  first  [^oe, '  the  guardians  -— 
of  the  poor,  if  not  a  corporation^  are,  at  least,  a  con*  ognmst 
tinamg  body  fbr  all  the  purposes  of  Uie  local  acc  It  is 
not  even  necessary  that  the  indrvidnal  members  should 
be  changed  from  year  to  jrear.  They  have  powers  given 
them  by  the  statute  fbr  certain  purposes,  which  cannot 
be  accomplished  unless  the  guardians  are  to  be  a  con- 
tinuing body,  'niose  purposes,  among  others,  are  the 
erecting  and  providing  a  workhouse,  by  section  ^7-; 
making  contracts  for  the  altering  and  repairing  of  the 
poor-house,  and  fbr  other  matters,  by  5.'S2. ;  borrowing 
money  on  mortgage,  by  s.  86.,  and  the  granting  of 
annuities,  by  s.  87-  Even  if,  according  to  Tawnei^s 
case  (a),  the  guardians  have  not  authority  to  make  a 
rate  to  reimburse  themselves  for  this  money  specific- 
ally, yet  they  are  not  bound  to  des^nate  the  purpose  m 
the  rate.  But  this  judgment  will  be  a  charge  upon  the 
defendant,  brought  tpon  him  by  reason  of  his  being 
made  defendant. '  He  will,  therefbre,  clearly,  within 
section  89.,  be  entitled  to  be  reimbursed  by  the  guard- 
ians. Then  it  is  said  that  the  first  payment  to  the 
guardians  was  made  by  the  plaintiff  in  his  own  wrong. 
But  by  the  eighteenth  section,  the  treasurer  is  to  pay 
the  monies  received  by  him,  on  account  of  die  poor, 
as  the  guardians  shall  order  and  direct  Accordingly, 
the  plaintiff  having  received  a  sum  of  money  on  ac- 
count of  the  poor,  the  guardians  order  and  direct  him 
to  pay  it  over  to  them.  He  was  bound  to  obey  them, 
and  did  so.  Afterwards  he  was  compelled  to  pay  back 
that  same  sum.      As  their  treasurer,  he  might  have 

(a)  2  Sn».  531.     9  Ld.  Hain^  1009^ 

been 
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IMl.  been  suied>for  dus  liumey^  and  hfttherabre  paid  Ufor 
tfaem  and' for  dwr  life.  If  he  had  cooljiitied  treasurer^ 
am)  been  saed,  and  had  paid  it  after  the  aotien^  be 
could  havebetti  retmbumed ;  so  be  may  abounds  the 
preselit  circumstances. 

Campbell  contra.  The  guatdians  mie%  not  a  corpor* 
ation.  It  is  said,  that  it  Biaj  be  assumed  that  there,  is 
ao  change  of  persons,  but  the  gnardians  are  to  be  chosen 
yearly*  ITatmion  J.  They  may  be  re«elected]  Eight 
musligo  out  of  office. every. year.  Then  the  money  had 
andreoeited  l^  the  guardians  in  IMS  cannot  be  money 
bad  and  received  by  those  who  are  guardiai^s  in  18S0* 
There  is  nothing  in  the  adt  to  constitute  them  a  corpor* 
ation ;  they  am  only  stdistSluted  for  the  ehurohwardens 
and  overseers  of  the  poor  who  perform  the  same  func- 
tions/ in-  other  paciahes.  [Lord  Tenierden  C.  J.  They 
may  borrow  money  and  grant  annuities.]  Only  for 
the  purposes  of  the .  act ;  and  soch  powers  are  given 
Co  all  churchwardens  and  overseers  by  the  59G«S. 
€«  l^.  No  doubt  a  corporation  may  be  created  by 
implication  without  charter  or  seal.  Conservators  rf 
ike  Biver  Tone  Y»Ask(a),  where  the  purposes  df  the 
appointment  cannot  be  carried  into  effect,  unlestf  they 
are  made  a  corporation.  But  that  is  not  the  case 
here  t  and  it  would  be  hard  if  the  guardians  could  hdd 
the  present  inhabitants  liable  for  charges  incurred  by 
ibrmer  guardians  at  a  distant  period.  IPaUesonJ,  There 
is  a  clause  which  empowers  them  to  take  land  to  them 
and  their  successors.]  The  powers  granted  to  them  can 
only  apply  to  such  acts  as  they  are  authorized  to  do 
under  the  statute.     Then  this  is  not  money  paid  to  the 

(o)  10  B.fC  549. 
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tiie  of  the  giuirdiaiis;  they  did  not  direct  the  plsintiff  to  ISSI. 
refand.  Neither  was  it  his  money  which  the  guardians 
reoBived  from  him  in  the  first  instance.  It  was  recetved 
by  him  from  the  Court  of  Clianoer  j,  and  he  was  wrong 
in  paying  it  over  to  the  guardians*  Thisfalls  within  the 
principle  of  the  cases  of  Bilbte  r.  Lumley  (a),  Brisbane 
V.  Dacres{b\  and  Storing  v.  Greenwood{c),  and  being 
mohej  paid  under  a  mistake  of  law  is  not  recoverable. 
Then  as  to  the  reimbursement,  the  rate  cannot  be  laid 
fer  a  purpose  which  may  not  be  expressed.  And  the 
gnardiana  could  not  make  a  rate  expressly  to  reimburse 
themsdves  for  money  laid  out  eight  years  ago.  R&t  v. 
Qoodduap  {d). 

Phot  in  reply  was  stopped  by  the  Court. 

Lord  Tektbrden  C.  J.  No  one  can  doubt  that  in 
moral  justice  the  plainti£P  ought  to  recover ;  and  I  am 
glad  that  there  is  not  any  legal  objection  to  prevent 
bim.  The  firat  point  is,  that  tbe  guardians  of  the  poor 
are  not  a  corporation.  It  is  unnecessary  to  say  whe- 
ther, strictly  speaking,  and  for  all  purposes,  they  con- 
stitute a  corporation,  because  I  am  of  opinion  that  they 
are  so  in  substance  and  effisct  for  all  the  purposes  of 
this  act  They  have  perpetual  succession ;  they  are  to 
-continue  for  all  time;  they  may  take  land,  and  make 
contracts  which  shall  be  binding,  not  upon  theinselves 
personally,  but  upon  the  persons  filling  the  oflBlce.  In- 
deed if  this  were  not  so,  no  one  would  accept  it.  They 
are,  then,  in  the  nature  of  a  cor{>oration  for  the  pur- 
poses of  the  act.    Then  as  to  the  plaintiff's  title  to 

(a)  2  East,  469.  (6)  5  Taunt.  143. 

(c)  AB.tC.  281.  {d)  6  T.  R.  159. 
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1831.       reimbursement.     Mr.  Jefferys  was  the  treasurer  of  the 
""""^       guardians.     He  preferred  an  information  in  the  Court 

JxrrtiiTS       ° 

nffonat  of  Chancery  for  the  benefit  of  that  part  of  the  parish 
which  was  within  the  liberties  of  Bochester^  praying 
that  a  certain  portion  of  the  charily  fund  should  be 
paid  to  them :  a  general  order  was  made  by  the  Court 
of  Chancery  to  pay  the  money  to  the  treasurer  of  the 
guardians  of  the  poor ;  but  no  direction  was  given  how 
it  was  to  be  applied.  The  guardians  ordered  him  to 
pay  it  to  them,  and  he  paid  it  to  them.  If  they  did 
not  apply  it  as  they  should,  I  do  not  see  how  he  could 
help  it.  Then  a  petition  was  presented  to  the  Lord 
Chancellor  on  f  he  part  of  the  specific  district  of  Chatham 
intra ;  and  the  Court,  thinking  the  money  ought  not  to 
have  been  applied  as  it  had  been,  ordered  the  plaintiff 
to  repay  it,  which  he  did.  Under  these  circumstances, 
I  think  he  must  be  considered  as  having  paid  that 
money  for  the  use  of  the  guardians  of  the  poor,  for 
it  was  money  which  they  ought  to  have  paid,  ami  con- 
sequently tliat  he  is  entitled  to  recover  it.  Then,  it 
was  urged  that  the  defendants  had  no  means  of  re- 
imbursing the  plaintiff.  But  there  is  a  special  provision 
in  the  act  which  authorizes  the  guardians  to  reimburse 
the  treasurer,  out  of  the  monies  to  be  received  by  them 
under  the  act,  all  costs,  charges,  damages,  and  expenses 
which  he  shall  be  put  to  by  reason  of  his  being  made 
a  defendant.  Damages  and  costs  will  be  recovered  by 
this  judgment  against  the  defendant  who  is  treasurer, 
and  for  these  he  may,  by  the  terms  of  the  action,  be 
reimbursed.  I  do  not  know  that  the  guardians  may 
not  make  a  rate  specifically  entitled  for  this  purpose. 
It  is  said  that  this  will  fall  hard  upon  the  present  in- 
habitants.    That  may  be  so.     But  the  inhabitants  of 
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m  ipaidsh  .sreiiiir  ndaiqr  purposen  considered  as  a  con^       IftS^li 
tfandbg  bodjr*  o It  ism  in  caaes  of:  actiobs  agaiQit  ihe 
Inndiied;'  lUtal  nrhere*  tbeooltestetrs  of  land  or  aea^ed       ^pwut 
taxea  ane  ^undd^creBV  there  must  be  a  nhaaaeasncet^ 
md'll»e>iiibidDitaiit9::iilost  aiake  good  the  defi^ienciesi 
thoogb  thejvmajpbe  di£ferait  petaons.  r 

p   '  '     '  .■■!•;•         ■ I  , .  ,  ,         ■       "  J 

I 

/  Fabks  J.  It  :i9  okar^  on  the  diu^ty^nidth  9eotiw» 
dnt'the  botidn  is.to  beifaroughl  against  tbe|]eraoQ.wJio 
b  (reasdrelt  at  tbetime  when  it  ia  ao  baroaght  The 
defendaflN;  wal  ao  hara  Then  what  is  the  case  i  Th/a 
^lakilifl^  by  compttlaicBi  of icw»  paid  noney  vbich  ought 
Id  -have  bden  paid  by  thifd  persona.  .  The  money  being 
in  hia  hoods'  ^»  treaaureri  ^an  application  was  made  by 
the  soltdtots  of  the  district^  dairaing  It;  but  he  was 
compeUed-  to  paf  1A  over 'to  the  trustees  bis  masters. 
Prdceedtqga  wcve^  afterwadk  taken  against  bimt  and, 
aa  between  bim  and  bis  masters,  they  ought  to.  have 
vapaid  it,  bdt  they  did  not  He  was  compelled  to  pay  it| 
and  he' can  now  recover  it  from  the  guardiansi  who  will 
have  no  tiifficolty  in  reimbwrsing  tfiemsebres. 

Taunton  X  Without  considering  for  what  purposes 
the  gnardiana  of  the  poor  under  this  act  oonstitute  a  cor* 
poratioB^  I  am  of  opiiiion  that,  for  the  purpose  ci  suing 
and  being  sued  in  the  name  of  their  treasurer,  they  ai^ 
in  the  nature  of  a  corporation,  and  that  the  action  is 
properly  brought  against  the  present  treasurer.  It  is 
said  that  the  payment  by  the  plaintiff  to  the  guardians 
was  in  his  own  wrong.  I  think  the  converse  of  tliat  is 
undoubtedly  true;  that  the  receipt  of  the  money  by  them 
was  a  receipt  in  their  own  wrong.  I  do  not  see  how  the 
plaintiff  could  have  refiised  to  pay  it  over,  when  they 

Vol*.  II.  3  I  insisted 
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1831.  insisted  on  his  doing  so.  Afterwards  there  was  an  order 
J   F«RTs      ®^  Court  by  which  he  was  directed  to  pay  the  same  money 

f^oif*^  over  for  the  benefit  of  certain  persons  appointed  as 
trustees  of  the  poor  of  Chatham.  Under  that  order, 
made  by  a  competent  jurisdiction,  he  was  bound  to  pay 
the  money  into  court.  He  did  so,  and  paid  so  much 
to  the  trustees  out  of  his  own  pocket*  It  is  said  there 
never  was  any  money  had  and  received  by  the  guardians 
to  the  plaintiff's  use ;  but^  if  not,  still  this  was  money 
paid  to  the  use  of  the  guardians.  The  plaintiff  having 
paid  over  to  them  as  their  servant  a  certain  sum  of 
money  which  he  was  afterwards  compelled  to  repay  into 
court  for  them  and  on  their  account,  it  is  money  paid 
to  their  use.  Then  it  is  said,  the  guardians  cannot 
make  a  rate  to  meet  this  demand ;  but  the  treasurer  for 
the  time  being  is  the  defendant  on  the  record.  If  be  is 
bound  to  pay,  he  is  entitled  to  be  reimbursed  by  them. 

Patteson  J.  The  act  of  parliament  says,  that  the 
guardians  shall  sue  and  be  sued  in  the  name  of  their 
treasurer.  It  does  not  make  the  treasurer  liable.  That 
being  so,  I  think  that  this  action  is  maintainable  on  the 
count  for  money  paid,  for  the  plaintiff  has  advanced  a 
sum  of  money  which  the  guardians  ought  to  have  ptfid. 
The  defendant,  as  their  present  treasurer,  is  liable  at  the 
plaintiff's  suit,  and  there  will  be  no  difficulty  in  making 
a  rate  to  reimburse  him. 

Judgment  for  the  plaintiff 
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Tayloe  against  Willans.  FHday, 

Nop.  lUh. 

(In  Error.) 
TERROR  an  a  judirineDt  in  tbe  Common  Pleas.    The  in  m  action 

£Li  -^      ^  for  malictoutl jT 

action  was  brought  for  falsely  and  maliciously,  and  indicting  m^ 
without  probable  cause,  indicting  Willans^  the  plaintiff  ■ppesred  that 
below,  Tor  perjury  alleged  to  have  been  committed  by  j^,^  in  i8S4, 
him  on  the  trial  of  an  action  against  Taylor  for  pen-  hidiMient,and 
allies  under  the  gamuig  act,  9  Ann.  c.  l^.;  and  the  evi-  g^^^t^r*^ 
dence  on  which  perjury  was  assigned,  was  to  the  effect,  JJ^v^'V?/. 


that  Willans  had  lost  to  Taylor,  at  a  gaming-house  kept  found.  remoTed 

into  K.  B.t  and 

by  him,  at  rottge  et  noir,  various  sums  of  money  at  dif-  tried  in  1827; 

and  that  B.t 

ferent  times;  and  that  certain  entries  made  by  him,  who wm then 
Willans,  on  a  paper  which  he  produced,  were  made  by  brought  into 
him  as  the  transactions  occurred.     On  the  trial  of  the  habeM^co^u* 
indictment,   in  February  IS^l,   Willans  was  acquitted,  ^^^^onlhe 
Taylor  pleaded  to  the  present  declaration,  not  guilty,  ground  that  he 

tritness ;  but  he  did  not  give  evidence,  and  A,  was  acquitted.  Tbe  Judge  in  hie  direction 
told  the  jury,  that  if  the  defendant  did  not  appear  at  the  trial  as  a  witness  from  a  conscious- 
ness that  he  had  no  evidence  to  give  which  would  support  the  indictment,  then  there  waa  a 
want  of  probable  cause,  and  they  should  find  for  tbe  plaintiff;  but  if  his  non-appearance 
did  not  proceed  on  that  ground,  then  there  was  no  proof  of  want  of  probable  cause,  and 
they  should  find  for  tbe  defendant.  Tbe  defendant  offered  no  evidence,  and  the  yirj 
found  for  the  plaintiff: 

JHek),  upon  error,  and  a  bill  of  exceptions,  whereby  the  olgectioo  stated  to  the  summing 
up  was,  tliat  the  Judge  himielf  ought  to  have  deteimined,  upon  the  facts,  whether  there 
was  probable  cause,  without  leaving  any  question  to  the  jury :  That  under  the  circumstances, 
the  motive  which  induced  the  de^ndant  not  to  appear  as  a  witness,  was  a  question  of 
fact  for  the  jury,  and  they  might  be  directed  to  conclude  that  there  was  or  was  not  pro- 
bable cause,  and  to  find  for  or  against  the  defendant,  according  to  their  opinion  of  the 
motive. 

A,  being  taken  before  a  justice  of  peace  to  be  bailed,  the  defendant's  attorney  objected, 
that  the  justice  had  no  power  to  bail  him.  A  letter,  proved  to  have  been  written  by  a 
Judge's  clerk,  purporting  to  be  by  authority  of  the  Judge,  but  without  proof  of  such 
authority,  was  given  in  evidence  for  the  purpose  of  shewing  that  the  justice  was  induced,  by 
such  letter,  to  bail  A.  :  Held,  that  the  letter  was  admissible  for  that  purpose. 

An  afiidavit  made  by  the  attorney's  clerk  was  put  in,  as  shewing  that  those  who  con- 
ducted tlie  prosecution  had  taken  means  to  prevent  a  person  becoming  bail  for  A,  This 
was  held  to  be  admissible,  without  calling  the  clerk  to  prove  an  authority  from  his  master 
to  make  the  afiidavit. 

S  I  2  and 
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Tatlor 
against 

WlLLANS. 


and  the  cause  came  on  for  trial  before  Best  C.  J.  who 
nonsuited  the  plaintiff.  That  nonsuit  was  set  aside  by  the 
Court  of  Common  Pleas,  and  a  new  trial  granted  {a\ 
and  the  case  was  again  tried  before  Tindal  C.  J.,  at  West- 
minster^  in  December  1829,  when  a  verdict  was  found  for 
the  plaintiff.  A  bill  of  exceptions  was  tendered  to  the 
Chief  Justice  on  his  reception  of  evidence,  and  on  his 
charge  to  the  jury.  Judgment  having  been  signed,  a 
writ  of  error  was  brought  thereon,  and  the  record  te 
moved  into  this  Court;  and  the  bill  of  exceptions  was 
attached  to  it  after  the  removal  (i). 

The  bill  of  exceptions  stated  the  following  facts :  Evi- 
dence was  produced  on  the  trial  of  the  cause  to  prove 
that  a  bill  of  indictment  for  perjury  had  been  preferred 
against  Willans  at  the  Middlesex  sessions  in  Febmaiy 
1824,  and  ignored :  that  it  had  the  names  of  several  wit- 
nesses on  the  back,  but  not  that  of  Taylor :  that  a  similar 
bill  was  preferred  at  the  following  sessions,  and  found,  and 
removed  into  the  King's  Bench,  on  the  back  of  which  bill 
were  the  names  of  (among  others)  Taylor  and  SlanUand : 
that  a  Judge's  warrant  was  obtained  by  Staniland^  the 
clerk  to  Taylor's  attorney,  for  the  apprehension  of  H^- 
lanSi  who  was  thereupon  taken  into  custody,  and  was 
afterwards,  on  the  16th  o( September  1824,  brought  before 

(a)  Sm  6  Bmgh.  183. 
The  defendant        (^)  See  6  Bittg^.  518.    The  bill  of  exceptions  not  haTing  been  ntdj 

below  tendered  when  the  record  was  removed,  a  rule  nisi  was  obUioed  aftefwards  fiv 

tibn    and  afterl  **^*"S  ^®  ^^^  ^^  excepUoos  to  the  record  nunc  pro  tunc.     Cross  Scrjjt. 

wards  brought  c*^^  Dillon  ▼.  Parker,  1  Bing/u  17.,  to  shew  that  it  could  not  be  done 

error.    The  bill  af^er  the  record  wto  removed.     Venman  Attorney.  General  add  WkSte 

not^harf  ff  been  *''S"^  '^^  ^^'^  present  case  was  distinguiahable,  because  the  biU  of  a- 

ready  when  the  ceptions  had  been  delayed  by  the  fault  of  the  plaintiff  below.     The  rale 

writ  of  error  ^^  made  absolute  on  condition  of  the  defendant  below  paying  all  the  costs, 

ths^Coun"  on  *"^  bringing  the  amount  of  the  judgment  into  court     UidL  7. 1 85a 

consideration  of  ^ 

the  circumstances,  allowed  it  to  be  tacked  to  the  record  afterwards. 

Sir 
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Sir-^Itieiard  Birnie  at  BiW  Street  to  be  bailed,  Staniland  I8S1, 
beiag;  there  at  the  time^  and  counsel  to  oppose  the  bail : 
that  an  objection  was  made  before  Sir  £.  Bimie  to  the  ^gnins$ 
bfdl.beiQg  taken  by  him,  becaase  the  arrest  was  in  Middle* 
9e^t  but  a  letter  was  produced  to  Sir  B%  Bimie  as  having 
come  from  liOrd  Tenterden^  which  letter  was  written  by 
Joku  WaterSf  clerk  to  Lord  Tenterden^  who  was  then  {Sep^ 
iember  1 824)  with  Lord  Tenierden  at  Bristol.  The  bill  of 
exceptions  then  stated,  that  upon  this  letter  being  put  in» 
at  the  trial  of  the  cause,  the  defendant's  counsel  objected 
that  it  was  not  admissible;  but  the  Chief  Justice  (Tin- 
dal)  over-ruled  th^  objection,  and  it  was  read,  and  was 
as  follows :  —  «  To  Mr.  W.  WiUans.  Sir,— The  Lord 
Chief  Justice  has  directed  me  to  inform  you,  that  he 
has  received  your  letter,  and  in  answer  thereto,  de- 
sires me  to  say,  that  if  Sir  Richard  Bimie  thinks  fit  to 
take  bail,  he,  the  Chief  Justice,  sees  no  objection  to  his 
doing  so  in  the  absence  of  the  Judges  from  Lcmdon :  ** 
that  the  plaintiff's  counsel  afterwards  proposed  to  with-* 
draw  the  letter;  but  this  was  refused,  as  it  had  been 
read  to  the  jury.  It  was  also  in  evidence  on  the 
trial  of  the  cause,  that,  Tai/lor  being  in  custody,  his 
solicitor  made  an  affidavit  that  he,  TayloTy  was  a  material 
and  necessary  witness  in  support  of  the  prosecution  for 
perjury,  without  whose  testimony  it  would  not  be  safe 
to  go  to  trial,  and  thereupon  a  writ  of  habeas  corpus 
was  issued,  upon  which  Taylor  was  brought  up  to  the 
CoDTt  of  King's  Bench,  in  Febrttary  1827,  to  attend  the 
trial  of  the  indictment,  and  went  into  Court :  but  he 
was  not  examined  as  a  witness :  that  one  Crawford  had 
been  applied  to  to  become  bail  for  WillanSf  in  September 
1824,  and  ihatStanilandf  who  was  then  clerk  to  Taylor^s 
attorney,  and  acting  with  him  in  the  prosecution  for 

3  I  3  perjury, 
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1831.  perjury,  came  to  the  said  Crcmford  once  or  twice:  that 
on  the  trial  of  this  cause,  an  affidavit  was  produced, 

^wi  made  by  Stanilandj  on  the  16th  of  September  18£4,  to 
the  reception  of  which  the  counsel  for  the  defendant 
objected;  but  the  Lord  Chief  Justice  admitted  it,  and 
it  was  read  :  it  stated  that  Staniland  had  informed  Craw* 
ford  of  the  offence  with  which  Willans  was  charged, 
whereupon  Crtmford  said  he  would  consult  his  solidtor 
before  he  became  bail ;  that  Crawford^s  wife  had  after- 
Wards  told  Staniland  her  husband  would  not  become 
bail ;  and  that  for  these  reasons  he,  Staniland^  bad  not 
made  any  enquiries  touching  the  sufficiency  of  Crcncfard 
to  be  bail.  The  bill  of  exceptions  then  continued  thus : 
*^  And  the  counsel  for  the  said  Josiah  Taylor  then  and 
there  declined  to  produce  any  evidence  on  his  behalf^ 
and  insisted  that  no  sufficient  evidence  had  been  given 
of  want  of  probable  cause  for  the  prosecution  of  the 
said  Wm.  Willans  for  perjury;  and  that,  admitting  the 
facts  proved  in  support  of  the  present  action  to  be  true, 
the  want  of  probable  cause  was  a  question  for  the  deter- 
mination of  the  said  Chief  Justice,  who  ought  to  deter- 
mine (the  facts  being  admitted),  whether  sufficient  evidence 
had  or  had  not  been  given  of  want  of  probable  cause ;  and 
the  said  Chief  Justice  did  then  and  there  declare  and  de- 
liver his  opinion ;  and  the  said  Chief  Justice,  in  summing 
up  the  facts  proved  in  the  cause  to  the  jury,  stated  to 
them  that  this  action  was  not  maintainable  merely  on  the 
ground  that  the  prosecution  for  perjury  was  malicious, 
but  that  the  prosecutor  must  be  shewn  to  have  had  no 
probable  or  reasonable  grounds  for  instituting  the  pro- 
secution ;  that  the  fact,  to  which  he  directed  the  attention 
of  the  jury,  was  the  non-appearance  of  the  prosecutor 
J.  Taylor  as  a  witness  on  the  second  indictment ;  that 

if 
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if  Taylor  did  not  appear  as  a  witness  from  a  con-  1881. 
sciousness  in  his  own  mind  that  he  had  no  evidence  tT^^ 
to  give  which  would  sU{>port  the  indictment,  then  the  ^ff*|^. 
Chief  Justice  thought  there  was  such  want  of  probable 
cause  for  the  prosecution  as  would  make  the  action 
maintainable;  but  if  the  jury  thought  that  the  prose* 
cutor*s  non-appearance  did  not  proceed  upon  that 
ground,  then  there  was  no  proof  of  the  want  of  pro- 
bable cause,  and  the  jury  should  find  for  the  defend- 
ant; and  the  said  Chief  Justice  did  thereupon  state  to 
the  jury  the  facts  of  the  case,  which  might  induce  them 
to  come  to  a  just  conclusion  on  that  point,  and  also 
stated  the  other  facts  of  the  case  which  bore  upon  the 
question,  whether  the  prosecution  was  malicious  or 
not.  Whereupon  the  counsel  for  the  defendant  did 
except  to  the  last-mentioned  opinion  and  direction  of 
the  said  Chief  Justice,  and  insisted  that  it  ought  not 
to  have  been  left  to  the  jury  to  infer  the  want  of  pro- 
bable cause  for  the  said  prosecution  against  the  said 
Wn  Wittans  from  the  documents  and  facts  proved  and 
undisputed,  or  to  draw  the  inference  of  an  admission  by 
the  defendant  of  the  want  of  probable  cause  from  those 
documents  and  facts ;  but  that  as  they  were  undisputed, 
the  want  of  such  probable  cause  was  a  question  for  the 
determination  of  the  said  Chief  Justice,  and  that  such 
question  was  evaded  by  leaving  the  inference  to  be 
drawn  by  the  jury  that  the  defendant  admitted  the  want 
of  such  probable  cause.  And  the  said  jury  found  that 
there  was  not  any  reasonable  or  probable  cause  for  the 
said  prosecution,  and  thereupon  gave  their  verdict  for 
the  said  W*  WillansJ*  Error  was  assigned  on  the  three 
points  excepted  to  at  the  trial,  and  on  others,  which 
it  will  not  be  necessary  to  notice. 

3  I  4  fVhiie 
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.  V 


IBSh  inUe  f»  the  pfanciff  in  erlror.    TheMf  Ace  tlHcr 

^^^       ^kgectimB .  raiiod  on  this  bQl  «f  exceptions;    Tlt»  fini 

^vn^       to  the  vecepdcNi  of  TF^Htflv's  letter;  the  Aecotidiw  4»t 

of  SUaiiawdfs  aAdaviii   axid  the  Ahtl  to  the  Su&gt*» 

difeolioB  to  the  jtiiy*    On  the  fliBt  poitit  it  wo*  not 

sofficient  to  prote  tlie  handwriting  to  tbot  ietttf;  ft* 

should  have  been  shewn  to  have  (Men  writteii  by  the 

luilhotity  of  Lord   Tenietden.     That  eaimOt:  bo  itr- 

fated  froQi  the  cimniDStaiioe  of  JVaieri  beiog  fan  hotA'i 

sbiprs  tderi^  and  bang  widi  him  at  BrtM^  boeonse  tkr 

ivfiting  of  sncfa  a  letter  was  no  port  of  his  oidlainy  and 

t>roper  dntieib     Waten  shoidd  hare  been  eallod  hiiosdf 

to  prove  tliat  he  had  had  such  aodiorfty.    As  it  had 

been  produced,  aiid  had  its  effect  witlk  she  jtiry,  the 

oflfar  to  witiuiraw  it  w«s  of  no  avoii.    Dien,  as  to  Ser* 

iidofiifs  aiBdavit)  tliat  was  no  proof  of  any  finst  oMed 

in  it ;  aady  upon  tiib  evidend^  it  was  not  adnmsiM^ 

ngpinst  Taylor.    Tliere  is  no  proof  of  ao  aufhoritf 

£pom  Tmflor  or  his  attorney  to  make  such  an  offidsrvit 

Sianilimd  WBS  employed  by  the  attorney,  but  bis  em* 

ployment  can  only  be  taken  to  have  extended  to  sueh 

proceedings  as  were  necessary  and  proper*    Whether 

this  a£Bdavit  was  proper  or  aathorhsed  by  Taylor  or 

Mb  attorney  could  only  tie  proved  by  SianUanif  and 

be  o^gbt  to  have  been  called.    Then,  as  to  the  mis» 

'  direction.    The  learned  Judge  ooght  not  to  have  left 

the  questioB  of  want  of  probable  cause  ip  the  juryt  bat 

should  have  decided  it  himself  in  favour  of  the  de« 

iendant*    In  Mmtone  v.  Sution  (o),  it  is  stated  that  '*  Uie 

4]oesdon  of  probable  cause  is  a  mixed  proposition  of 

law  and  fact.    Whether  the  circumstances  alleged  to 

(a)  IT.S^e^ 

shew 


tM  THIS  Stcom  Yea«  of  WILLIAM  IV.  SSI 


diew  it  pspbablei  or  pot  probably  an  tra^  imd  existodt       1681% 
U  «  matler  of  &ct;  but  wbelh«r»  snppoiuig  them  tr||e»       t~^ 
Urny  Miouot  to  a  probable  cause,  is  a  question  of  law/*     Js^^*^ 
Here  Jt  was  not  a  necessary  inference  txoni  tbe  non« 
appeananoe  of  Ttgfkr  as  a  witness  at  the  trial  in  F0^ 
bntarjf  1A27,    tbat  be  bad  no  sufficient  evidence  ia 
l^ebrway  16249  wben  be  preferred  tbe  bill  of  iodiot- 
ment.    In  PurcHl  ▼•  M*Namara  (a)  the  prosecutor  did 
not  appear  on  the  trial  of  the  indictmentt  but  that 
drcooistaoce  was  not  bolden  to  be  sufficient  evidence 
of  tbe  want  of  probable  cause.    That  was  also  the  cast 
of  an  indictottot  for  peijury  in  a  matter  peculiarly 
within  the  knowledge  of  the  prosecutor.    [IxHPd  Tenter^ 
dm  C  J.    Thercf  if  tbe  prosecutor  had  been  called,  it 
Would  b^ve  been  of  no  avail ;  bis  sole  testimony  would 
bavo  been  insufficient]   The  case  was  not  decided  upon 
|hat  ground.    In  ParrU  v«  FUkmkk  (b\  indeed,  it  is 
^d,  that  where  tbe  &cU  lie  in  the  knowledge  of  tbe 
defendant  himself,  he  must  shew  a  probable  isausc^ 
i^tboiigh  the  indictment  be  found  by  the  grand  juryt 
or  the  plaintiff  shall  recover  without  proving  expn^ss 
inalioe.   But  this  was  over^ruled  in  Pwvdl  v.  M^Nmmara. 
§jfkes  V.  Dunbar  {c)  is  similar  in  its  circumstances  to 
tbe  present  case,  for  there  there  were  two  indictments, 
tbe  firat  of  which  was  igncMred,  and  on  the  second^ 
which  was  found,  the  plaintiff  was  acquitted  for  want  of 
prosecution)  yet  Lord  Kengon  held  that  this  was  not 
sufficient  evidence  of  a  want  of  probable  eause^  for  it 
might  happen  that  the  lacts  to  be  proved  lay  only  in 
the  knowledge  of  the  defendant  himself.    So  here^  the 

(a)  1  Campb,  SOS.     9  EaU,  561. 

(6)  JMt.  JV.  P.  14. :  bat  IM  9  Aur^  569.  a.  (&}. 

(cj  1  Omfb*  80S.  n.  (a). 

plaintiff 
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ISdl.       pkintiff  in  error  might  have  known  that  be  had  not 
~  sufficient  evidence  to  carry  on  the  prosecution  aing^ 

agninsi  handed.  In  Incledon  v.  Berry  (a),  where  the  defend- 
ants had  abandoned  the  prosecution,  Le  Mane  J«  said, 
that  some  evidence  (though  slight  may  be  sufficient) 
must  be  given  by  the  plaintiff  of  the  want  of  probable 
cause.  WzHans  should  accordingly  have  given  some 
evidence  to  shew  that  his  statement  was  correct;  that 
he  was  at  the  place  he  mentioned ;  that  be  had  lost  die 
money,  and  was  in  the  course  of  playing  and  losing: 
but  he  did  not  do  so.  Bavenga  v.  Ataeiinlask  {b)  will 
be  relied  on  by  the  other  side.  But  there  a  legal  opi- 
nion which  the  defendant  had  procured  to  be  ^ven, 
was  relied  upon  by  him  as  the  specific  ground  for  his 
proceeding  to  arrest,  and  it  was  left  to  the  jury  to  say 
whether  he  did  bonft  fide  act  upon  that  ground;  whereas 
here  the  jury  were  directed  to  infer  generally  that  T^ 
for  had  no  probable  cause  for  instituting  the  prosecution 
in  1S24,  because  he  did  not  appear  at  the  subsequent  trial 
in  18127*  Again,  in  Nicholson  v.  Q^hUl  (c),  where  the  jury 
were  directed  to  consider  whether  the  plaintiff  had  pro- 
bable cause  or  not,  the  defendant  had  arrested  the  party  on 
the  7th  of  December^  and  had  discontinued  his  action  on 
the  31  St;  and  Abbott  C.J.  observes,  that  the  very  short 
interval. between  the  arrest  and  the  abandonment  of  the 
action  does  not  lead  one  to  suppose  that  during  that 
time  any  change  took  place  in  CoghilVs  means  of  proving 
his  cause  of  action ;  it  must  therefore  be  supposed  that 
he  had  no  such  right  at  first  But  here  was  an  in- 
terval of' three  years  between  the  times  when  the  indict- 
ment was  preferred  and  when  it  was  tried,  and  during 

(a)  1  Oim;)6.  20*>.  n.  (a).         (6)  2  J9.  $  C.  69S.         (c)  AB.^C.  21. 

that 
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that  period  much  may  have  happened  to  affect  the  prose-  ISSL 
eutor^s  evidence.  In  Blackford  v.  Dod  (a)  it  was  con-  t][^]^ 
tended  that  the  jury  ought  to  have  been  directed  to  ySf^^, 
consider  whether  the  party  believed  he  had  any  grounds 
for  instituting  the  prosecution;  but  Lord  Tenterden 
held  otherwise,  and  left  no  question  to  the  jury,  and  this 
Court  held. that  he' bad  done  rightly.  In  Coikmw. 
James  (d),  Lord  Tenterden  left  it  to  the  jury  whether 
the  defendant,  when  he  sued  out  a  commission  of  bank- 
rupt, had  grounds  for  believing  that  an  act  of  bank- 
ruptcy had  taken  place.  There,  however,  a  particular 
fact  had  occurred  which  tlie  defendant  appeared  to  have 
relied  upon  as  an  act  of  bankruptcy,  but  which  was 
not  so. 

Crbss  Serjt,  contrk,  was  desired  by  the  Court  to  con- 
fine himself  to  the  objection  to  the  Judge's  summing 
up.  Bavenga  v.  Mackintosh  (r),  and  Nicholson  v.  Ccg^- 
hill  {d)y  are  clear  authorities  in*  favour  of  the  Judge's 
charge.  The  defendant  undoubtedly  is  not  bound  to 
prove  probable  cause  in  the  first  instance,  but  it  lies 
upon  the  plaintiff  to  give  such  evidence  of  the  want  of 
it,  as  will  require  an  answer  from  the  defendant.  That 
is  a  mixed  question  of  law  and  fact,  partly  for  the  de- 
termination of  the  Judge,  and  partly  for  the  jury.  The 
jury  are  to  decide  upon  the  facts ;  but  an  inference  to  be 
drawn  from  facts,  is  itself  a  fact  which  should  be  sub- 
mitted to  their  consideration.  Thus,  in  crimes,  the 
guilty  intention  and  other  circumstances  which  legally 
constitute  the  offence,  are  to  be  collected  by  the  jury 
from  the  facts  proved  before  them ;  and  the  Judge  points 

(a)  Ante,  179.  (b)  I  n.^  Ad.  128. 
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1S8U  out  (o  xb^m  wM  tbek  GODqlitfum  ift  to  b^  if  4di«jF  ^ 
r~"  8n<d4  guilty  iptentio^  to  99U«t .  The  plwuiff  gjit^^  w- 
d^mnut  dence  becf^  thM  r^quiroid  w  aqsw^rf  and  iia  tha  ^ 
fen^ADt  d^clin^  prodiHJng  my^  tbe  judgQ  wp«  war<* 
ranted  in  leiivipg  to  the  jdrjr  to  find  tb«  moti^ve-of 
7'ay2or'i(  non-appearance  at  the  trial5  and  to  proiHHuic^ 
according  to  the  niotiye  so  found,  that  there  wait  or  waa 
not  probable  cau^e*  As  t9  th«  sqffidencjr  of  the  plasi- 
tiff's  evidepce^  it  wap  proted  that  an  affidavit  vaa  oifid% 
ill  which  the  attorney  for  T^ig^  swore  that  Jms  was  a 
material  witqess  for  tbe  proseqition;  it  also  sppaaved 
that  b^  va3  brought,  up  on  a  habeaa  corpnsi  and  was  ia 
Court  at  tbe  triaU  and  did  not  give  evidence.  But  it.  is 
said  that  probably  he  knew  that  his  evidence  coqld  aol 
be  supported,  and,  therf^fore,  he  refirained  from  coming 
ibrward*  There  ist  nothing  on  this  record,  to  shew  that 
such  an  inference  is  well  fiiunded.  WiUwus  w«a  stated 
in  tbe  indictment  to  have  sw^rn  tbat  he  was  id  2%fyfsr^a 
bouse,  played  at  rmsge  et  noir^  and  he  lost  his  money  In 
Taylor^  The  ftct  denied  in  the  indictment  waa  not* 
that  b«.  wa^  thercj  that  he  did  play»  or  that  he  lost  his 
money,  but  that  he  lost  it  to  Taj^*  This  did  not  lie 
k^  the  hnpwledgp  of  Taj^  ajone;  there  must  have  been 
other  i^ritn^sseB*  if  it  djd  not  t^he  place  as  fViUm*  has 
stated.  The,  non-appearance  of  the  proaecutiMr  was 
voluntery;  it  was  like  the  discontbuance  of  an  actionf 
aa  in  JSfuiiohQn  v.  Cqg^ill  (a),  wbi«h  requinsd  an  ex- 
plf^iation* 

fVhiie  in  r^Iy.    There  is  no  analogy  between  the 
dis4Hmtin«ance  of  an  action,  and  the  not  appearing  as  a 

(ft)  4B,iG  SI. 
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^  «  I 

withess  dn  the  tHal  of  thb  indictment;  it  is  clear  that       IS^L 
the  mere  abandonment  of  a  prosecution  would  not  be  a      _ 
saffdent  proof  of  the   want  of  probable  causes    In     ^jf|fi^ 
Nicholson  V.  CcghiU  {a)^  LitUedale  J.  points  out  a  dis- 
tinction between  a  discontinuance  of  an  action^  and  a 

« 

non  pro%  namely,  that  this  latter  might  be  by  mistake. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
judgment  ought  to  be  affirmed.  Hie  first  objection  is 
to  the  admission  of  Wateris  letter.  The  second,  of 
SianUand^s  affidavit.  Both  diese  stand  upon  the  same 
grounds.  In  deciding  the  question  whether  certain  evi- 
dence be  admi^ible  or  not,  we  mUst  look  at  the 
object  for  which  it  is  produced,  and  the  poitit  it  is 
iniended  to  estaUish;  for  it  majr  be  admissible  lor 
one  purpose,  and  not  another*  Taking  this  into  con- 
sideration, I  have  no  doubt  that  both  were  properly 
received.  First,  what  was  the  ol^ct  proposed  in  pro- 
ducing fVaiers^s  letter?  It  appeared  that  WilianSf  hsiving 
been  taken  into  custody,  proposed  to  give  bail.  Those 
who  conducted  the  prosecutioil,  objected  to  Sir  22. 
Bimie^  that  he  could  not  take  the  bail.  He  was,  how- 
ever, induced  to  take  bail,  by  the  production  of  a  letter 
said  to  have  come  from  me.  If  it  had  been  necessaiy 
to  establish  that  it  had  been  written  by  my  authority, 
the  evidence  would  have  been  instifficient;  but  the  only 
object  contemplated  was  to  shew  that  he  did  refuse  to 
take  the  bail  till  something  was  produced  to  him.  What 
that  was  was  immaterial.  Then,  as  to  SianHan^s  affidavit 
relative  to  the  enquiry  about  the  bail.  The  object  in 
producing  this,  was  to  shew  that  those  conducting  the 
prosecution  on  Tat^lor's  behalf  took  some  measures  for 

(a)  4B.tC.  84. 
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•  IBSl.       preventing  persons  from  becoming  bail.    This  affidaYit 
is  made  by  the  attorney's  clerk.     If  an  attorney  leaves 

«9«faM<  the  conduct  of  a  cau^  to  his  clerk,  what  the  latter  does 
therein  binds  the  party,  as  much  as  the  act  of  the  attorney 
himself.     The  affidavit  was,  therefore,  receivable. 

We  now  come  to  a  more  important  objection,  viz*  that 
to  the  Judge's  charge.   It  is  material  to  consider  the  form 
in  which  the  objection  was  taken  at  die  trial.    The  alle- 
gation in  the  bill  of  exceptions  on  this  point  b^ns 
thus:   "  And  the-  counsel  for  the  defendant  declined 
to  produce  evidence  on  his  behalf,  and  insisted  that  no 
sufficient  evidence  of  the  want  of  probable  cause  had 
been  given;  and  that,  admitting  the  facts  proved  to  be 
true,  the  want  of  probable  cause  was  a  question  for  the 
determination  of  the  Judge,  and  that  the  said  Chief 
Justice  ought  to  determine  whether  sufficient  evidence 
had  or  had  not  been  given  of  the  want  of  probable 
•cause.''     After  the  charge  is  given,  the  objection  is  put 
in  this  form :  *'  Whereupon  the  counsel  for  the  defend- 
ant did  except  to  the  said  direction  of  the  said  Chief 
Justice,  and  insisted  that  it  ought  not  to  have  been  left 
to  the  jury  to  infer  the  want  of  probable  cause  from  the 
documents  and  facts  proved  and  undisputed,  or  to  draw 
the  inference  of  an  admission  by  the  defendant  of  the  want 
of  probable  cause  from  those  documents  and  facts ;  but  as 
they  were  undisputed,  the  want  of  such  probable  cause 
was  a  question  for  the  determination  of  the  said  Chief 
Justice,  and  that  such  question  was  evaded  by  leaving  the 
inference  to  be  drawn  by  the  jury  that  the  defendant  ad- 
mitted the  want  of  such  probable  cause."     It  was  left  fi>r 
'  the  jury  to  determine  whether  Taylar^s  non-appearance 
arose  from  a  consciousness  that  he  had  no  evidence  to 
give  which  would  support  the  indictment^  or  from  any 
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other  cause.    Now,  the  exception  ultimately  taken  is  not       18S1. 
that  the  evidence  was  not  sufficient  for  the  jury  to  draw        "~"^ 
any  conclusioni  but  that  the  Judge  ought  to  have  drawn        offuut 
it  himself.    It  has  been  carried  further  in  the  argument 
to-day,  for  it  has  been  urged  that  the  non-appearance  of 
the  prosecutor  does  not  necessarily  induce  the  conclusion 
of  a  consciousness  at  that  time,  that  when  the  prosecution 
was  originally  instituted,  he  could  have  given  no  evidence 
to  support  it.  That  may  be  so.  But  the  conduct  of  a  party 
in  a  late  period  of  a  cause  is  a  nuiterial  circumstance,^ 
from  which  his  motives  at  an  earlier  period  may  be  in- 
ferred.   Why  might  not  the  forbearance  of  Taylor  to  ap- 
pear to.  give  evidence  at  the  trial,  under  the  very  peculiar 
circumstances  of  this  case,  raise  an  inference  that  his 
motive  was  a  consciousness,  that  he  had  no  probable 
cause  for  instituting  the  prosecution  ?    The  motives  of 
parties  can  only  be  ascertained  by  inference  drawn  from 
facts.    The  want  of  probable  cause  is,  in  some  degree, 
a  negative,  and  the  plaintiff  can  only  be  called  upon  to 
give  some,  as  Mr.  J.  Le  Blanc,  a  most  accurate  Judge, 
says,  slight  evidence  of  such  want.     As  then,  slight  evi- 
wdence  will  do,  why  might  not  the  circumstances  of  this 
case  be  left  to  the  jury  as  grounds  for  a  conclusion  of 
fact?    What  conclusion  they  would  draw  b  another 
thing.     The  question  of  probable  cause  is,  indeed,  a 
mixed  question  of  fact  and  of  law ;  and  the  rule»  as  ex- 
pressed in  Johnstone  v.  Sutton  (a),  is  correct    The  Judge 
is  to  give  his  opinion  on  the  law,  and  to  leave  the  jury 
to  determine  the  facts,  which  include  the  motives  of  the 
parties :  and  where  he  tells  them  that  if  they  think  the 
prosecutor  had  a  certain  motive  for  his  conduct,  then 
there  was  probable  cause ;  but  if  he  had  not  that  motive 

(a)  1  r.  R.  515. 

then 
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J8Si»  ihea  ihett  was  no  probable  cause;  I  think  such  a  sum- 

";     7  taing  up  does  properly  separate  the  law  from  the  fact, 

hgabui^  and  is  conformable  to  the  rule.  ' 
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PAE&e  J*  With  respect  to  the  letter  of  Lord  Tefi- 
ierden^B  clefk,  it  was  produced  to  shew  why  WSlans  was 
baili^,  and  that  it  was  not  through  any  indulgence  on 
the  part  of  Taylor :  it  was  therefore  admissiUe  as  a  patt 
of  th6  res  gestae.  A  similar  answer  may  bd  given  to 
the  secoHd  objection.  SianilamPs  aflSdavit  was  not  ad« 
missible  to  prove  the  fitcts  therein  stated,  but  it  shews 
a  step  taken  by  those  who  acted  in  the  prosecution. 
Then,  as  to  the  misdirection.  The  complaint  before 
this  Ooutt  is,  that  the  Chief  Justice  ought  to  have 
drawn  the  inference  from  the  facts,  and  not  have  left 
it  to  the  jury ;  but  the  rule  in  Johnstone  v.  SuHon  {a)  is 
correct,  that  the  jury  are  to  find  whether  the  facts  be 
true;  and  it  is  for  them  also  to  draw  the  inference 
trhich  the  facts  raise.  Here  the  facts  are,  that  an  in* 
dictment  was  preferred  on  which  Taytar  was  not  a  wit- 
ness, and  it  was  ignored ;  another  was  preferred  when 
he  was  a  witness,  and  it  was  found.  At  the  trial,  how«^ 
^er,  he  did  not  appear,  though  in  court  under  a  habeas 
corpus.  What  inference  was  to  be  drawn  from  that,  was 
a  question,  not  for  the  Judge^  but  for  the  jury ;  it  was, 
therefore,  correct  for  the  Chief  Justice  to  leave  It  to  the 
jtiry  to  find  whether  he  had  any  other  reason  or  cause 
t6t  not  appearing,  than  the  consciousness  that  he  had 
no  aridenoe  to  give,  and  that  his  former  information  Ur 
the  gtand  jury  had  been  false.  For  these  reasons,  look- 
ing al  the  fonn  in  whicb  the  objecdon  is  taken,  I  think 
it  cannot  pirevail. 

(a)  I  7.  R,  S4X 
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Taunton  J.    I  am  of  the  same  opinioo.    The. letter       ^SL 
was  admittedy  not  to  prove  the  facts  contained  in  it*  but       _ 
to  shew  why  Sir  B.  Bh-nie  consented  to  take  bail.    The      jjfsainA 
afiidavity  also,  was  properly  proved  as  a  step  in  the 
Qiuse.    If  it  had  been  stated  in  opeoiQjgf  the  case,  ox  in 
evidence,  that  such  an  afEdavit  had  been  made,  and  it 
had  not  been  produced,  the  non*production  of  it  might 
properly  have  been  objected  to.    The  third  exception 
is  the  most   important.     I  have   always  understood 
the  rule  laid  down  in  Johnstone  v.  Suiton  {a)  to  be  the 
correct  one.     The  evidence  given,  in  this,  as  in  all 
other  actions,  is  exclusively  fox  the  jury.    They  are  to 
say  whether  they  will  give  credit  to  a  particular  witness; 
and  where  the  facts  proved  lead  to  a  conclusion  of  some 
other  fact,  they  are  to  drew  that  condusion;  and  if 
they  believe  the  witnesses,  and  draw  certain  conclusiony 
of  fiict  from  the  testimony,  it  is  for  the  Judge  to  say 
whether  the  facts,  so  found,  shew  a  want  of  probable 
cause  or  not.    That  becomes,  then,  a  mere  conclusion 
of  law  resulting  from  a  consideration  of  all  the  evidence. 
Now  the  plaioUfF  in  error  in  this  cose  might  h$Ye  spedi*' 
fied  in  his  bill  of  exceptions  that  the  facts  proved  at  the 
trial,  and  found  by  the  jury,  did  not  shew  a  want  of 
probable  cause ;  but  no  such  exception  is  taken,  or  error 
assigned.     The  objection  is  not  that  the  Judge  drew  a 
wrong  conclusion  from  the  facts  found,  but  it  is  to  the 
form  of  his  direction  to  the  jury.     He  said  to  the  jury^ 
<^  If  you  think  that  Tajflcr  did  not  appear  as  a  witness 
at  the  trial,  from  a  consciousness  that  be  hod  no  evi« 
dence  to  give  which  could  support  the  indictment,  then 
I  am  of  opinion  that  there  was  want  of  probable  cause 

(fl)  1  7.  JL.  545. 
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18SL       for  instituting  the  prosecution."     Now  it  is  truef  that 
"  the  expression  there  used  by  the  learned  Judge  im- 

against       ported  a  consciousness  at  the  time  of  the  trial ;  and  a 
doubt  has  been  raised,  whether  that  necessarily  led  to 
an  inference  of  want  of  cause  at  the  time  of  instituting 
the  prosecution.    But  still,  there  was  nothing  incorrect 
in  his  leaving  the  question  to  the  jury,  and  stating  to 
them  that  if  they,   the  jury,  thought   Tio/lor^s  non- 
appearance at  the  trial  shewed  a  consciousness  at  that 
time^  that  he  could  give  no  evidence  which  would  sup- 
port the  prosecution,  then  he,  the  Judge,  was  of  opinion 
that  there  was  a  want  of  probable  cause  at  the  time  of 
instituting  the  proceedings.     There  are  many  cases,  as 
in  felony,  where  the  motives  of  parties  are  necessarily 
submitted  to  a  jury.     Here  the  motive  that  induced 
Taylor  to  forbear  giving  evidence  was  a  question  of  fact 
submitted  to  the  jury ;  and  if  that  was  properly  left  to 
them,  then  I  think  the  Chief  Justice  had  a  right  to  draw 
his  own  inference  in  law  as  to  the  want  of  probable 
cause,  from  the  fact  as  they  found  it 

Pattssom  J.  As  to  the  letter,  it  is  immaterial  whe- 
ther it  came  by  my  lord's  authority  or  not«  Sir  JS. 
Bimie  equally  acted  upon  \U  SlanilancPs  affidavit  was 
also  admissible,  for  the  reason  already  given.  Then,  as 
to  the  misdirection ;  the  objection  taken  at  the  trial  was, 
not  that  the  Chief  JusUce  left  the  question  to  the  jury  in 
an  improper  manner,  but  that  it  ought  not  to  have  been 
left  to  them  at  all.  For  it  is  stated  in  the  bill  of  ex- 
ceptions, that  the  question  was  eoaded  by  being  left  to  the 
jury.  But  if  the  consciousness  of  Tiylor  as  to  what  he 
was  doing  was  to  be  entered  into  at  all,  it  surely  was  a 
conclusion  of  fact  to  be  deduced  from  all  the  circum- 

stances 
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stances  of  the  case.    Then  there  was  something  that        I8S1. 
ought  to  have  been  left  to  them.     It  is  said,  however,        

Taylor 

that  the  consciousness  of  Tatflor  at  the  time  of  the  jtgaimt 
trial  of  his  not  being  able  to  give  evidence  ikeHj  cannot 
be  a  proof  of  the  want  of  probable  cause  at  the  original 
institution  of  the  proceedings.  But  if  any  doubt  could 
be  raised  on  this  point,  it  is  sufficient  Xo  say  that  the 
exception  should  have  been  taken  at  the  trial,  and 
pointed  out  then,  when  the  Judge  might  have  had  an 
opportunity  of  correcting  his  expressions,  if  ambiguous 
or  otherwise  wrong.  The  objection  actually  taken  is, 
that  nothing  ought  to  have  been  left  to  the  jury :  but  I 
think  there  was  a  question  for  their  consideration. 

Judgment  affirmed. 


The  Kino  agatnst  The  Inhabitants  of  Much  Saturday, 

^  ^  N09.  ISth. 

COWARNE. 

UPON  an  appeal  against  an  order  of  two  justices.  An  idiot, 
i»  1       though  se- 

whereby  John   Yamald  was  removed    from    the  pamted  from 
parish  of  Great  Witley^  in  the  county  of  Worcester^  to  ull'J^of  *  ^ 
the  parish  of  Much  Cawamtf  in  the  county  of  Hereford^  Moot  be** 
the  sessions  confirmed  the  order,  subject  to  the  opinion  ««»ncip»ted. 
of  this  Court  on  the  following  case :  — 

The  father  and  mother  of  the  pauper  were  married  in 
the  year  1792,  and  the  pauper  was  born  in  179S,  and  is 
and  always  has  been  an  idiot.  The  pauper  and  his 
fiither  and  mother  resided  together  in  the  parish  of 
.  Great  Wiiley^  the  then  legal  settlement  of  the  father, 
till  1822,  when  the  mother  died.     In  1824  the  fether 

3  K  2  left 
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1831.       left  the  pauper  (being  then  about  thirty-one  jears  old) 
in  the  parish  of  Great  JVitleVf  and  hired  himself  out 

The  KiM« 

agttina  as  a  servant  in  husbandry  to  different  masters  duriug 
ants  of  that  year,  and  also  during  the  year  1825,  and  until  he 
CowARNx.  married  a  second  wife  in  1826:  he  then  went  to  Much 
C<yaoaniej  the  appellant  parish,  and  resided  there  upon 
some  property  belonging  to  his  second  wife  until  her 
death  in  1830,  and  there  gained  a  settlement.  After  the 
father  left  Great  Jfitleyhe  never  returned  to  it;  but  the 
officers  of  that  parish  took  care  of  the  pauper,  and  never 
applied  to  the  father  for  any  assistance  or  remuneration 
for  what  they  paid.  The  court  of  quarter  sessions  found 
that  the  pauper  was  incapable  of  taking  care  of  him- 
self through  imbecility  of  mind,  at  the  time  of  the 
separation  from  his  father,  seven  years  since,  and  that 
previously  to  that  time  he  was  not  emancipated,  from 
the  same  cause.  The  question  for  the  consideration  of 
this  Court  was,  whether,  under  the  above  circumstances, 
the  pauper's  settlement  was  in  the  parish  of  Much  Caoh 
ame  or  not 

ShtUt  and  W,  J*  Alexander  in  support  of  the  order  of 
sessions.  The  pauper  being  an  idiot,  the  question  is, 
whether  be  could  be  emancipated  after  he  had  reached 
the  age  of  twenty-one.  The  doctrine  of  emancipation 
at  that  age  proceeds  upon  the  presumption  that  the 
child  ceases  then  to  require  the  protection  of  bis  parents, 
and  can  provide  for  himself.  But  an  idiot  cannot  pro- 
vide for  himseli^  since  he  can  make  no  contracts  that 
will  bind  him,  Beoerley\  case  (a).  Besides,  the  sessions 
have  expressly  found  that  he  was  incapable  of  taking 

(a)  4  Cb.  124.  h. 

care 
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cafe  of  himself  through  imbecility  of  mind.  It  is 
obvious,  therefore,  that  such  a  person  must  require  the 
protection  of  another.  In  Rex  v.  Offchurch{a)  Lord. 
Kenyan  says,  ^*  Ordinarily  speaking,  one  of  these  things 
must  happen  before  the  son  can  be  said  to  be  eman-. 
cipated.  Either  he  must  have  obtained  a  settlement  for 
himself,  or  have  become  the  head  of  a  family,  or  at 
most  he  must  have  arrived  at  that  age  when  he  may  set 
up  in  the  world  for  himself."  The  pauper  has  satisfied 
none  of  these  tests,  for  it  cannot  be  saicT  that  he  has 
arrived  at  an  age  when  he  can  set  up  for  himself  in  the 
world.  Then  the  separation  of  the  idiot  from  his  parent 
makes  no  difference  in  this  case,  Bex  v.  Broadhenibuiy  (&)• 
''The  reason  of  drawing  a  distinction  between  separation 
before  and  after  the  child  has  attained  the  age  of  ma- 
turity ceases  when  iipbecility  of  mind  or  body  induce 
the  necessity  of  its  continuing  in  a  sort  of  perpetual 
pupilage.**  1  Nolaris  Poor  Lam^  820.  The  relief  to 
the  pauper  in  the  parish  of  Witiey  was  no  evidence  of 
his  settlement,  Rex  v.  Coleorton  (c). 


1831. 

The  KiNQ 

agtdnU 

The  lohabit- 

antaof 

Much 

COWAENB. 


Godson  contra.  The  question  is  not,  whether  the 
pauper  was  able  to  provide  for  himself  or  not  at  twenty- 
one  ?  but,  whether,  after  he  has  attained  that  age,  the 
policy  of  the  poor  laws  will  suffer  him  to  be  removed,  as 
part  of  his  father's  family,  whenever  his  parent  may  gain 
a  fresh  settlement  ?  That  cannot  be  allowed.  In  Rex 
V.  Broadhembury  {b)  the  pauper  was  not  twenty-one  at 
the  time  of  the  separation ;  and  that  distinction  prevails 
in  all  the  cases.     Rex  v.  Wilmington  (£2),  Rex  v.  Hard' 


(a)  3  7. 1Z.1H. 
(0  \B,iAd.25. 


(6)  8  BoU^fL  66.  6th  ed.     Cold.  498. 
{d)  SB.  id.  525. 

S  K  S  'wici. 
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'!Dici{d).  In  the  last^-named  case,  it  is  laid  do#n  by 
Lord  Tenterden  that  the  parent's  new  settlement  will 
not  be  communicated  to  the  child,  unless  in  fact  he  con- 
tinues part  of  the  family*  Here  the  pauper  was  not 
living  with  his  parent,  and  did  not  form  a  part  of  the 
family  when  he  attained  twenty-one*  The  distinction 
between  a  voluntary  and  a  compulsory  separation  is 
immaterial,  as  Mr.  Justice  Holroyd  observed  in  the 
same  case.  The  circumstance  of  the  pauper  being  an 
idiot  does  not  vary  this  proposition ;  for  he  cannot,  at 
his  present  age,  be  removed  from  parish  to  parish  as  his 
parent's  settlement  may  change ;  ^.  MtckaeFs  in  NarwiA 
V.  St.  Matthetxfs  in  Ipswich  (&);  and  he  is  not  removed 
to  form  a  part  of  his  parent's  family,  but  to  relieve  the 
parish  of  a  charge.  It  is  not  necessary  that  the  son 
should  have  gained  a  settlement  for  himself;  Rex  v. 
Slarvanx  (c). 


Lord  Tenterden  C.  J.  The  order  of  sessions  must 
be  confirmed.  A  child  unemancipated  follows  the  set- 
tlement of  his  father ;  and  the  general  rule  is,  that  until 
he  reaches  twenty-one,  the  child  is  not  emancipated, 
unless  he  becomes  the  head  of  another  family,  or  does 
some  act  to  gain  a  settlement;  but  if,  after  twenty-one, 
he  separates  himself  from  his  father's  family,  he  is 
emancipated.  Why  is  twenty-one  the  period  thus  fixed 
by  the  law  ?  Because  at  that  age  the  party  is  presumed 
in  law  to  be  competent  to  take  the  management  of  his 
own  affairs.  Here  the  pauper  never  was  and  never 
will  be  competent  to  do  so.     The  reason,  therefore, 


(a)  BS.4;A.  176. 


(6)  2Boii,pL5B. 


(e)  S  T.  R.  67a 

for 
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for  which  that  period  is  fixed  upon  in  other  cosesi 
wholly  fails  in  this. 

Farke  J.  If  the  pauper  were  a  minor,  he  would 
have  continued  unemandpated.  Now  it  is  found  he 
was  incapable  of  maintaining  and  taking  care  of  himself 
through  imbecility  of  mind ;  he  must  therefore  be  con- 
sidered as  in  the  same  situation  as  if  he  had  remained  a 
minor. 


865 
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The  Knro 

The  Inhabiu 

tntiof 

Much 

CowAmm. 


Taunton  J.  The  rule  has  been  correctly  stated  to 
be,  that  where  a  party,  after  twenty-one,  separates  from 
hb  father's  family,  and  can  provide  for  himself,  and  re- 
quires no  farther  protection,  he  is  emancipated.  That 
rule  does  not  apply  here. 


(C 


Patteson  J.  The  words,  in  Hex  v.  Hardwkk  (a),  that 
where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
communicated,  unless,  in  fact,  the  child  continues  part  of 
the  family,''  must  apply  only  to  a  member  of  the  family 
capable  of  supporting  himself. 

Order  of  sessions  confirmed. 

(o)  5^.  4f^.  176. 
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forth  iQ  it. 


N^uL  ^^^  ^^^^  against  The  Inhabitants  of  Ide. 

Anaaiignment  TTPON  an  appeal  against  an  order  of  two  justices* 

oi  ft  pftnsh  ftp*      \^ 

prentice  ii  not  whereby  John  Straude  was  removed  from  the  parish 

flubject  to  tbe 

reguifttiontim-  of  Hennoclc^  in  the  county  of  Dewm^  to  the  parish  of 

itfttuies^niitf,  /i^  in  the  same  county,  the  sessions  confirmed  the 

n<rt,*xbBrefor^  order,  subject  to  the  opinion  of  this  Court  on  the  foUow- 

bestftmped  '  ing  case :  — 

within  two  ^ 

months,  nor!'         By  indenture,  bearing  date  the  2Sth  of  April  1817, 

must  the  con-  "^  ^  . 

Biderfttion  pftid    made  in  pursuance  of  a  previous  order  of  two  justices, 

for  such  ftssign-         •  .  i.        .  i 

ment  be  set       and  m  conformity  to  the  provisions  of  the  stat  56  G.  3. 

c.  139^  the  pauper  John  Stroude  was  bound  apprentice  by 
the  overseers  of  Ide^  to  Ambrose  Badcock  of  the  same 
parish.  By  an  assignment,  dated  the  2d  of  May  1817, 
made  pursuant  to  the  provisions  of  the  32  G.  3.  c.  57f 
and  in  the  form  prescribed  by  the  schedule  to  that  act, 
and  with  the  consent  of  two  justices  as  directed  by  the 
statute^  the  apprentice  was  assigned  by  Ambrose  Bad' 
cock  to  James  Long  of  the  parish  of  Hennock^  and  lived 
with  Long  in  that  parish,  in  service  under  the  assign- 
ment, a  sufficient  length  of  time  to  gain  a  settlement. 
The  assignment  was  executed  by  Badcock  and  Longj  and 
the  two  justices ;  and  at  the  time  of  the  production  of  it  in 
Court  on  the  hearing  of  the  appeal,  it  bore  a  one  pound 
stamp  which  had  been  affixed  on  payment  of  the  penalty 
a  short  time  before,  and  more  than  six  months  after 
the  date  and  making  of  it  Bhdcock  paid  Long  SL  as 
the  consideration  of  this  transfer  of  the  apprentice  to 
him ;  but  this  was  not  set  out  in  the  assignment^  nor 
was  anj^  mention  made  of  it  therein.     And  on  this  ac- 

*  count 
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couDt  it  was  contended  by  the  respondent  parish  {Heri'        1831. 
nock\  that  no  settlement  could  be  irained  under  it;  and      ^    ,, 
the  question  for  the  opinion  of  this  Court  was,  whetlier        agamsi 

^  '^  ,       1  .  .  1  The  Inhabit- 

the  pauper  had. gained,  a  settlement  by  his  residence        antiof 
and  service  under  this  assignment. 

Escoii  in  support  of  the  order  of  sessions.    The 
assignment  was  not  receivable  in  evidence,  not  having 
been  stamped  in  time,  and  the  premium  paid  on  the 
assignment  not  having  been  set  out  therein  at  length. 
This  objection  arises  on  the  8  Annef  c.  9.  s»  35,  36,  37f 
38,  and  39.,  which  require  that  the  full  sum  received, 
paid,  or  contracted  for  in  relation  to  any  apprentice 
shall  be  truly  inserted  and  written  at  length  in  some 
indenture  or  other  ^writing  which  shall  contain  the  cove- 
nants, articles,  contracts,  or  agreements  relating»to  the 
service  pf  such  apprentice,  and  shall  be  duly  stamped 
within  two  months  of  the  execution,  and  shall  have  the 
sum  contracted  for,  &c.  truly  inserted  therein ;  in  de- 
fault of  which,  or  of  regular  stamping,  such  indenture, 
See.  shall  be  void.     It  is  not  sufficient  that  this  assign- 
ment was  stamped  with  the  stamp  imposed  by  55  G.  3. 
c,  184.  if  it  ought  to  have  been  stamped  within  two 
months  after  the  date,  the  time  specified  in  the  statute 
of  Anne;  Rex  v.  Chipping  Norton  (a).     It,  must  be  con- 
sidered within  that  act,  since,  though  not  an  indenture, 
it  still  falls  under  the  meaning  of  the  words  ^*  other 
writing."     And  in  the  latter  stamp  acts,  44  G.  3.  c.  98., 
48  G.  3.  c.  149.,  and  56  G.  3.  r.  1 84.,  a  duty  is  expressly 
imposed  upon  the  assignments  of  indentures,  whence  it  . 
may  be  fairly  inferred  that  in  the  statute  of  Anne  the 

(a)  5  B.  4;  Ji.  412. 

legislature 


los. 


868  CASES  IN  MICHAELMAS  TERM 

1881*       legislature  intended  that  such  an  instronient  as  the 

present  should  be  placed  under  the  regulations  there 

agamH       established.     But  if  that  be  not  so.  yet  it  is  enacted  by 

Ite  Inhabit*  . 

anuof  the  later  statutes  that  all  the  regulations  contained  in 
the  previous  acts  shall  be  revived  and  applied  to  the 
cases  which  are  contained  therein.  Therefore  it  was 
necessary  to  insert  the  consideration  in  this  assignment, 
and  to  have  it  stamped  within  two  months.  In  Rex  v. 
OadJby  (a),  where  it  was  held  that  the  consideration  need 
not  be  inserted  in  a  parish  indenture,  the  money  ad- 
vanced was  parish  money,  but  that  was  not  the  case 
here, 

Praed  contrd.  This  is  the  case  of  a  parish  apprentice 
and  not  that  of  a  private  indenture.  Under  the  statute 
of  Anne  parish  indentures  need  not  be  stamped,  nor  the 
assignment  either,  if  it  be  contained  therein.  If  such 
assignment  would  not  have  been  liable  to  duty  under 
the  statute  of  Anne^  the  provisions  of  that  statute  can- 
not be  made  applicable  to  it  by  any  later  act  But 
until  the  52  6.  S.  c.  57.,  there  could  not  be,  in  strictness 
of  law,  any  assignment  of  a  parish  apprentice,  Btx 
V.  East  Bridgefbrd  (6),  Rex  v.  St.  Petrox  (c),  Rex  v. 
Barleston  (d).  The  statute  of  Anney  therefore,  could  not 
apply  to  that  which  was  only  legalbed  by  a  subsequent 
enactment  As  to  the  words  ^  other  writing,"  in  the 
sections  quoted,  they  cannot  apply  to  an  instrument 
like  the  present,  but  must  refer  to  a  deed  poll  or  some- 
thing equivalent  to  an  indenture.  No  duty  being  pay- 
able on  a  parish  indenture,  there  is  no  need  of  the 

(a)  IB.^A.  477.  (6)  Burr.  S.  C  135. 

(c)  Ibid.  248.  (d)  SB.  4:  J.  780. 

insertion 
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insertion  of  the  premiam  tberdn,  IS^x  v.  Oailnf{a\        ISSl. 
nor,  consequently,  in  the  assignment    Besides,  the  sta- 

TIm  Kxiro 

tute  S2  G.  3.  e.  57.  gives  two  forms  of  the  assignment  of       aguna 

7  .       Ill*  Inhabiu 

a  parish  apprentice  in  schedules  D.  and  E. ;  but  there  is        ants  of 
no  mention  of  the  premium  in  either. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
instrument  was  sufficiently  stamped,  and  in  due  time. 
It  is  said  that  the  assignment  is  within  the  meaning  and 
provisions  of  the  statute  of  Annej  whereby  it  is  required 
that  the  premium  paid  on  the  indenture  of  apprentice- 
ship shall  be  truly  set  forth  in  the  instrument;  and  here 
the  sum  paid  by  the  new  master  to  the  old  is  not  set 
out.  Hierefore  the  question  arises  whether  an  assign- 
ment of  an  indenture  of  an  apprentice  is  within  that 
statute.  Now,  it  has  been  often  held  that  acts  which 
impose  a  charge  on  the  subject,  must  be  construed 
strictly.  The  stamp  acts,  therefore,  cannot  apply  to  in« 
struments  not  specifically  designated  therein,  and  hence 
die  modem  stamp  acts  are  framed  so  elaborately  to 
comprehend  all  possible  cases.  Unless,  therefore,  the 
assignment  of  an  apprentice  be  distinctly  intended  in 
the  statute  of  Annej  we  cannot  hold  it  to  be  subject 
to  the  duties  there  imposed.  But  every  word  there 
manifestly  applies  itself  to  the  original  instrument  only, 
and  not  to  a  subsequent  assignment  Under  the  late 
stamp  acts,  the  indenture  of  apprenticeship,  and  an 
assignment  thereof,  are  treated  separately,  and  are  made 
subject  to  separate  duties,  which  clearly  shews  that  the 
legislature  thought  the  latter  would  not  be  included 
under  the  terms  used  in  the  statute  of  Anne.  The 
order  of  sessions  must,  therefore^  be  quashed. 

(a)  1  B.  ^  A,  477. 

Parke 


870 


CASES  IN  MICHAELMAS  TERM 


]8SL 

The  KiMO 

agoinst 

Tlie  Inhabtt- 

aotiof 


Parke  J.  Considering  the  strict  construction  that 
ought  to  be  put  on  a  statute  which  imposes  duties  upon 
the  subject,  I  think  an  assignment  of  this  kind  cannot 
be  Ipoked  upon  as  included  in  the  statute  otAnne. 

Taunton  and  Patteson  Js.  concurred. 

Order  of  sessions  quashed. 


Saiurdm^, 
^oo.  IStb. 


The  King  against  The  Inhabitants  of 

Macclesfield. 


The  pauper 
took  a  house, 
oonsisting  of  a 
bouse- place,  a 
chamber  over 
it,  and  above 
that  a  garret, 
which  extended 
over  the  lower 
rooms  in  the 
adjoining 
bouse.     He 
afterwards  took 
the  adjoining 


T  J  PON  an  appeal  against  an  order  of  two  justices, 
whereby  W.  Hooley  and  his  wife  and  sou  were  re- 
moved from  the  township  of  Adlington  in  the  county  of 
Chester^  to  the  township  of  Macclesfield  in  the  same 
county,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  — 

The  pauper,  who  was  a  silk-weaver,  and  used  to  em- 
ploy journeymen,  and  had  looms  of  his  own,  about  Sep- 

bouse,  in  addi-  .^  n  -m^       ^  ^ 

tioQ  to  the  rest    tember  1826  took  a  house  in  Compton  Bow^  Macclesfield^ 

from  the  same  &t  25.  6d.  per  week.  The  house  consisted  of  a  house- 
landlord,  for  a 

year,  at  \0L 
rent.  The 
whole  was 

under  the  same  jn  ^^  adjoining  house.     About  six  months  after  the 

roof,  though  ^  ^ 

there  was  no 
internal  com- 
munication. 

that  part  which  lady,  and  paid  4s.  per  week  for  the  whole  together.  In 
and  put  a  jour.  A  Week  or  two  the  pauper  called  on  his  landlady,  and 
work  in  the       agreed  with  her  for  the  whole  premises  at  the  same 

other:  Held, 

that  he  gained  a  settlement  under  the  6  G.  4.  c«  57.  by  renting  a  tenement  cooiittiog  of  a 

distinct  building. 

rate 


place,  a  chamber  over  the  house-place,  and  over  that 
there  was  a  garret  which  extended  over  the  lower  rooms 


first  taking  the  pauper  took  the  adjoining  house  under 
his  garret,  and  under  the  same  roof,  from  the  same  land- 
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rate  for  a  year.     He  occupied  the  premises  for  nearly       18S1. 
two  years,  paying  the  rent  sometimes  once  a  fortnight,     ,j^^  ^^^^ 
and  sometimes  once  a  month,  as  he  found  it  convenient,       "^^^y^^. 

'  '     The  Inhabit- 

and  the  whole  rent  was  paid.     He  furnished  the  new       »ts  of 

Macclishilo. 

part,  and  put  into  it  a  journeyman  who  worked  for  him, 
and  who  paid  the  pauper  Is.  6d.  per  week  for  it.  At 
one  time  tlie  pauper's  step-son,  a  married  man  with  a 
family,  slept  in  the  new  part,  the  pauper  having  put  a 
bed  in  it.  The  step-son  paid  the  same  rent  which  the 
pauper  did.  This  was  before  the  pauper  let  it  to  the 
journeyman.  There  was  a  passage  under  the  chamber 
floor,  and  betwixt  the  two  houses,  which  led  from  the 
public  street  to  other  houses ;  and  there  was  no  internal 
communication  betwixt  the  two  houses. 

Uqi/d  in  support  of  the  order  of  sessions.  The  ques- 
tion in  this  case  turns  upon  the  construction  of  the 
6  G,  4.  c.  57.,  which  requires  that  the  tenement,  the 
renting  of  which  shall  confer  a  settlement,  shall  consist 
of  a  separate  and  distinct  dwelling-house  or  building,  or 
of  land,  or  both,  bona  fide  rented  by  such  person,  in 
the  parish ;  and  that  such  house,  building,  or  land  shall 
be  occupied  under  such  yearly  hiring.  It  may,  perhaps, 
be  conceded,  as  there  was  no  internal  communication, 
that  the  premises  here  did  not  constitute  one  distinct 
dvoelling'house^  but  they  formed,  altogether,  one  distinct 
building.  It  is  like  the  case  of  premises  which  consist 
partly  of  a  house  and  partly  of  a  warehouse;  the 
whole  constitute  one  building.  The  object  of  the  act 
was  the  prevention  of  several  holdings  oP  portions  of 
houses,  in  diiferent  parts  of  a  parish,  being  added  to- 
gether to  make  up  the  tenement.  This  case,  therefore, 
is  clearly  not  within  the  mischief  intended  to  be  reme- 
died: 
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1881.       died :  for  here^  the  hoIdiDg  wa«  entire,  under  one  per- 

_.    -.  son,  and  at  one  rent;  and,  as  to  the  building  itself  it 

^iM^^    was  all  under  one  roof.    The  question  of  oocupation 

•Dis  of       does  not  arise,  for  it  is  immaterial  who  occupies.    Bex 

▼•  Great  BeniUjf  (a). 

CoUingham  contril*  Here  has  been  a  separate  ocou- 
pation  of  distinct  premises.  The  pauper  only  occupied 
one  part,  and  allowed  bis  son-in-law,  and  afterwards  his 
journeyman,  to  occupy  the  other,  not  as  a  lodger,  but 
as  a  sub-tenant  Therefore^  each  part  was  a  distinct 
dwelling-house;  and  upon  the  facts  stated,  the  whole 
could  not  be  one  distinct  building,  but  at  the  most  con- 
sisted of  a  building  attached  to  a  dwelling-house*  One 
part  was  taken  first  by  the  pauper,  and  then  another 
part,  and  it  is  found  that  there  was  no  internal  oom- 
munication  between  them. 


Lord  Tent£RD£N  C.  J.  I  should  have  been  better 
satisfied  if  the  justices  in  sessicms  had  themselves  found 
that  these  premises  formed  one  distinct  building.  But 
it  seems  to  me  that  they  have  found  so  in  efiect ;  for  it 
is  stated,  that  the  whole  was  under  the  same  roof:  that 
being  so»  it  is  a  distinct  building,  which  satisfies  the 
words  of  the  act* 

Pabke  J.  We  must  take  it,  from  the  facts  stated  in 
the  case,  that  this  was  one  distinct  building.  I  am  by 
no  means  satisfied,  that  the  occupation  of  a  dwelling- 
bouse,  and  another  distinct  building  in  the  same  parish, 
may  not  be  sufficient  to  confer  a  settlement     The  object 

(a)  \OB,^C,590. 

of 
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of  the  act  was  to  exclude  all  questions  about  the  occu-       1831* 
pation  of  rooms.     It  appears  to  me  not  to  be  less  a       

^iM  Km  o 

tenement  within  the  meaning  of  the  act,  where  one  de«       againai 
tached  house  is  occupied  with  another.     It  is  not,  how->       mn,  ^ 
ever,  necessary  to  decide  that  point  here.    That  there     ^^^^^w*"** 
was  a  suiScient  occupation,   by  the  under-tenant,   is 
settled  by  Bex  v.  Great  Bentleiy{a)\  though  that  will 
not  be  sufElcient  since  the  new  statute  iW.^.c.  18., 
which  requires  an  occupation  by  the  person  hiring  the 
premises. 

Taunton  J.  To  prevent  any  mbconstruction,  it 
must  be  understood  that  the  Court  decides  on  the  state- 
ment of  the  facts  in  this  case.  It  is  stated  that  one 
garret  went  over  both  houses,  and  they  were  under  one 
roof.  It  may  be  too  much  to  say,  that  two  dwelling-houses 
can  constitute  one  distinct  dwelling-house,  but  this  is  a 
separate  and  distinct  building.  Then  there  has  been 
an  occupation  within  the  words  of  the  act,  which  does 
not  say  by  whom  the  tenement  is  to  be  occupied. 

Patteson  J.  It  is  not  necessary  now  to  decide, 
whether  the  occupation  of  two  distinct  dwelling-houses 
or  buildings  in  different  parts  of  a  parish  will  be  suffi- 
cient or  not.  This  was  one  distinct  building  under  one 
roof. 

Order  of  sessions  quashed. 

(a)  10  17.  {•  C.  520. 
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1831. 


U  T.' 


sattmuty,  Tlic  KiNG  agaitist  The  lobabitants  of 

Noo.  l«ih.  ^ 

Cassington. 


^.devised to  TJPON    appeal  against   an   order  of  two  jastices, 

hud  come  into  whereby  WUliam  Whitley^  his  wife  and  children, 

certificate.'an'^  were  removed  from  the  parish  of  Handboroiigh^  in  tlie 

tJ^sll^MSry  co""^y  of  Oxford^  to  the  parish  of  Cassington^  in  the 

desire  It.  that  same  countv ;  the  sessions  confirmed  the  order,  subject 

mjr  son  Mooen  "  " 

shall  live  in        to  the  opinion  of  this  Court  on  the  following  case :  — 

that  part  of  my  ^  °    ^ 

hnuseashenow       Robert  Whitletfj  the  pauper's  father,  about  sixty  years 

dothy  aod  at  •  i  •/• 

the  same  yearly  ago,  went  to  the  parish  of  Hatidborough  with  a  certifi- 
now  gives,  at  cate,  duly  signed,  certified,  and  allowed,  acknowledging 
.^n"(to^**^"  that  he,  his  wife,  and  family  were  legally  settled  at  Cw- 
lior'Sev^iLT*"  «"5^'»-  In  1771  Thomas  Whtiley,  father  of  the  said 
f**!**"*!^  ir  n  ^^^^^i  ^"'y  J^ade  his  last  will  in  writing,  and  thereby 
joyandownthe  devised  as  follows:  —  "I  give  and  bequeath  to  my  son 

same :  **  Held, 

that  this  wat  a    Robert  Whitley  the  sum  of  5/.,  and  my  desire  is,  tliat 

devise  of  an 

ettate  pur  autre  my  son  Robert  shall  live  in  that  part  of  my  house  as 
cha'rged  the        he  now  doth,  and  at  the  same  yearly  rent  which  he  now 
'^^usrc  g*ves,  as  long  as  mjr  son  John  shall  enjoy  or  own  the 

MtaUMTOtnre  ed  ^^^^'  ^"^  *''  Other  my  estate  and  stock  whatsoever  I 
to  a  certificated  stand  possessed  of  at  the  time  of  my  decease  I  ffive  to 

man  on  mere  ^  a 

voluntary  con-    my  beloved  SOU  Johu  Whitley  and  his  heirs  for  ever." 

tideration,  will 

discharge  the      It  appeared  by  the  Court  Rolls  of  the  manor  of  Hand" 

certificate  ? 

"  borough^  that,  on  the  18lh  oi  October  1772,  John  Whit- 
ley,  as  son  and  devisee  of  Thomas  Whitley,  was  duly 
admitted  tenant  to  the  house  mentioned  in  his  father's 
will.  It  further  appeared,  from  the  same  Court  Rolls, 
that  on  the  25th  of  October  1773,  the  said  John  Whit- 
ley surrendered  the  house  to  the  use  and  behoof  of 

Robert 
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Bfibert  Whitlfy  of  Handboroi^h  and  his  heirs  for  ever : 
and  at  the  same  court  Robert  Whitley  did  his  fealty^  and 
was  admitted  tenant.  It  appeared  also  that  in  the  year 
177Sy  it  was  not  usual  to  state  on  the  Court  Rolls  the 
considerations,  whether  valuable  or  otherwise,  which 
were  given  for  property  surrendered;  but  they  were 
mentioned  in  the  copies  of  the  court  rolls  delivered  out. 
The  copy  was  not  produced  in  evidence  in  this  case. 
Boberi  Whitley^  the  pauper's  father,  resided  in  the  house 
more  than  forty  days  previous  to  such  surrender,  [and 
after  his  /athei^s  death  (a),)  and  more  than  forty  days 
after  the  surrender,  and  during  this  occupation  the 
pauper  was  born. 


18S1. 


The  Kino 
agaitut 
The  Inhabit- 
ants of 
Cassixqtok. 


Talfourd  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  parish  certificate  has  been  dis^ 
charged  by  the  acquisition  of  an  estate.  It  cannot  be 
said  that  the  pauper's  father  took  any  thing  under  the 
will,  for  no  estate  is  given  to  him  thereby.  Then,  has 
the  pauper  acquired  an  estate  under  the  surrender  which 
will  destroy  the  effect  of  the  certificate  ?  It  is  established 
by  Rex  v.  Great  Driffield  (i)  that  a  certificate  will  not  be 
discharged  by  the  acquisition  of  an  estate  through  the 
act  of  the  party  himself,  as  by  purchase.  But  it  is  left 
undecided  there  what  would  be  the  effect  of  a  voluntary 
grant  by  another.  Here,  too,  it  is  unnecessary  to  decide 
that  question,  for  supposing  it  to.  be  a  conveyance  from 
one  brother  to  another,  without  any  consideration  ap- 


(a)  The  case  was  amended  at  the  suggestion  of  the  Court,  during  the 
■rgument,  by  the  insertion  of  this  fact, .  which  was  agreed  to  by  the 
ooonsci  on  each  side. 

(6)  8^.4^C.6S'fl. 

Vol.  II*  S  L  pearing^ 
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I8S1.       pearing,  still,  as  against  the  parish  seeking  to  discbarge 
^    „         itself  from  the  certificate,  it  must  be  taken  prim&  fecie  to 

The  Km  \  *  ^ 

against       have  been  in  the  whole  or  in  part  for  a  pecuniary  consida^ 

The  Inh«biU       .  .  T  . 

ants  of  ation.  It  lies  upon  that  parish  to  prove  it  to  be  a  ▼(diupH 
tary  grant,  Bex  v.  WarUington  (n).  The  sessions  have 
not  expressly  found  whether  the  consideration  was  vo- 
luntary or  pecuniary;  but  as  they  hare  confirmed  the 
order,  they  must  be  taken  to  have  decided  that  it  was 
not  voluntary. 

Chilton  contra.  Since  the  decision  in  Rex  v.  Great 
briffleld  {b),  it  cannot  be  contended  that  a  purchase  will 
discharge  the  certificate ;  but  the  sessions  did  not  intend 
to  find  that  there  was  a  purchase.  At  all  event8»  the 
pauper's  father  took  an  estate  under  the  will,  and  resided 
forty  days  after  it  came  to  him,  which  has  discharged 
the  certificate.  Under  the  words  of  the  will,  *^  and  my 
desire  is,  that  my  son  Bobert  shall  live  in  that  part  of 
my  house  as  he  now  doth,  and  at  the  same  yearly  rent 
which  he  now  gives,  as  long  as  my  son  John  shall  enjoy 
or  own  the  same,''  Robert  took  an  estate  for  the  life 
of  John^  defeasible  by  his  ceasing  to  own  and  enjoy  the 
property,  and  was  therefore  irremovable.  Then,  on 
the  other  point,  the  general  doctrine  is,  that  the  certi- 
ficate is  not  discharged  by  any  act  of  the  party  himself: 
but  voluntary  conveyances  fall  under  a  different  rule: 
thus  in  Rex  v.  Upton  (i),  in  which  there  was  a  mixed 
consideration,  partly  money  and  partly  love  and  a^ 
fection,  the  certificate  was  holden  to  be  discharged. 
The  present  point,  therefore,  is  not  decided  by  Rex 
V.  Great  Driffield. 

(a)  1  T.  R.  841.  (6)  8  ^.  f  C.  684.  (c)  S  T.  R.  S51. 

Lord 
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Lord  Tenterden  C.J.    It  seems  to  me  that,  under  1831. 

the  will,  the  pauper's  father  took  an  estate  pur  autre  vie^  -.    ., 

^at  is,  for  Joints  life^  defeasible  on  his  ceasing  to  enjoy  ,p. ''^y ^^,. 

and  own  the  estate.    No  one  could  say  that  John  would  antt  ef 

CAtllUGTOVt 

SO  cease  during  the  whole  of  his  life ;  so  long,  therefore, 
as  John  lived,  Bobeti  might  hold  his  estate.  And  it  was 
conveyed  to  him  by  the  will  of  his  father,  and  not  by  his 
purchase,  or  any  act  of  his  own. 

Parke  J.  Robert  took  an  estate  for  life^  determinable 
on  certain  events.  It  is  immaterial  whether  the  estate 
be  equitable  or  legal,  the  certificate  is  equally  discharged. 
The  case  of  Rex  v.  Great  Driffield  {a)  leaves  all  the 
cases  untouched  where  the  consideration  is  any  other 
than  pecuniary. 

Tauntok  J.  and  Patteson  J.  concurred. 

The  rule  for  quashing  the  order  of  sessions  was 
made  absolute. 

(a)  SB.^C,  684. 


SL  3 
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1831. 


jNT^Tuth.  Williams  against  Pockltnotok,  • 

A  tenant  of         A  SSUMPSIT  for  a  portion  of  the  expense  of  a  party 

premises,  haT-      Xx         „    ,     .,     •         i  i   .     .«•  i 

ingbuiltapartj  wall   built  by   the  plainti^   pursuant  to  the  act 

let  a  portion'of  ^^  ^*  ^-  ^«  7^.9  and  cut  into  and  used  by  the  defendant, 
bJ^j  "'^J^  he  then  being  the  owner  and  occupier,  and  entitled  to 
r^ear'^'Tbo  ^^^  impfOTed  rent,  of  the  adjoining  premises.  Plea,  non 
su^tenantbuUt  assumpsit     At  the  trial  before  Lord  Tenterden  C.  J.,  at 

a  house  on  hia 

part  of  the         the  London  sittings  after  Hilary  term,  1681,  it  appeared 

ground,  and  in  «•   •    . 

so  doing  made  that  the  plaintifi,  bemg  tenant,  at  a  rent  of  80/.  a  year, 
wall.    The       of  certaiu  land,  upon  which  he  had  built  the  party  wall 

affreement  con*  .•  j       •      i  i  ^«  i*   •.       ^  <. 

tainednosti.  '°  question,  demised  several  portions  of  it  at  rents 
ofSb'beinff'"  amounting  altogether  to  14-0/.  a  year.  One  parcel  of 
***h!tMi^*  the  land  he  let  to  the  defendant  for  fifty-nine  years,  at  a 
underlet  the       yearly  rent  of  SOL,  upon  an  agreement,  by  which  the 

house,  when        "         •'  •  o 

finished,  at  a  defendant  undertook  to  erect  a  substantial  brick  dwelling- 
rent  exceeding    .  ,  .  .  ,  .  ,  ,  , 

50i. :  house  upon  the  premises  withm  twelve  months,  and  to 

the  original  P^J  ^U  taxes,  &c. ;  and  the  plaintiff,  on  his  part,  agreed, 
e^ed^oom-  ^  ^^^^  ^  ^^  house  should  be  completed,  to  grant  the 
wTlll^uIS^  ^«*^»"^  *  '*»se,  subject  to  the  usual  covenants,  at 
thebuUding       ^^  ^^^  ^nd  fof  the  term  aforesaid.     The  defendant 

act  14  C;.  5.  ^ 

c  78.  f.  41.  for  built  his  house,  and   in  so  doinc:,   made   use  of  the 

the  use  of  the  ** 

party  wall,  party   wall;  and  a   lease  was  afterwards  granted  him 

self,  and  not  pursuant  to  the  agreement.     He  then  underlet  the  pre- 

was  the  owner  mises  at  an  advanced  rent.     The  plaintiff  thereupon 

prov^'rent,  made  the  claim  stated  in  the  declaration :  and  at  the 

clause  ^'*  trial,  this  demand  was  grounded  both  on  an  express 

Seroble,  that  promise  (after  the  use  made  of  the  wall),  and  upon  the 

not  apply  where  defendant's  general   liability   under  the   building  act, 

the  land  ad- 
jacent to  the     ^ 
party  wall  is  hel    under  an  agreement  with  the  huilder  of  it. 


J 
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AifG.S.  c.  78.  5. 41.  (a).      For   the  defeudant  it   was        1831. 
urged,  that  he  was  not  an  "  owner  entitled  to  the  im^  '" 

proved  rent  '*  within  the  meaning  of  the  statute.     The        agmntt 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintifiP, 
giving  leave  to  move  that  a  nonsuit  might  be  entered. 
A  role  nisi  having  been  obtained  for  that  purpose, 

Gurney  Q,nA  Kelly  now  shewed  cause.    The  defendant, 
though  holding  his  premises  by  lease  from  the  plainti^ 
was  in  the  same  situation  as  a  stranger  with  respect  fo 
the  party  wall.     There  was  no  covenant  entitling  him  to 
the  benefit  of  that  wall ;  he  might  avail  himself  of  it  or 
not,  as  he  thought  proper ;  but  if  he  did  so,  he  was 
bound  to  bear  a  part  of  the  expense.     There  is  no 
case  in  which  this  question  has  arisen  between  land- 
lord and  tenant ;  but  on  principle,  a  tenant  ought  to  be 
held  liable  as  much  as  a  stranger.     Lambe  v.  Hemaru  (b) 
will  be  relied  upon  on  the  other  side.     There,  a  person 
holding  a  lease  of  premises  at  a  fixed  rent,  had  assigned 
them,  for  a  sum  of  money,  to  the  defendant,  who  had 
greatly  increased  their  annual  value ;  but  it  was  held  that 
he  was  not  the  owner  of  the  improved  rent  within  the 
statute.     In  that  case,  however,  the  defendant  had  not 
underlet;  and  there  is  a  material  difference  between  a 
person  taking  a  house  from  the  lessee,  who  himself  holds 
at  an  improved  rent,  and  merely  increasing  its  value, 
and  one  who  erects  houses  on  ground  dembed  to  him  on 
a  building  lease :   the  latter  is  the  very  description  of 

(a)  Which  prorides*  **  That  Uic  person  or  persons  at  whose  expense 
any  party  wall  or  party  arch  shall  be  built  agreeably  to  the  directiotis 
of  this  act,  shall  be  reimbursed  by  tbe  owner  or  owners  who  shall  be 
entitled  to  tbe  improved  rent  of  the  adjoining  building  or  ground,  and 
who  shall  at  any  time  make  use  of  such  party  wall  or  party  arcfa^  a  part 
of  the  expense  of  building  the  same,  in  the  proportion  after  men- 
tioned/' &C. 

(6)  2B.4^A.  467. 

3  L  3  person 


880  CASES  IN  MICHAELMAS  TERM 

18SL       person  contemplated  by  the  act  as  likely  to  make  use  of 

'       the  party  wall ;  he  takes  the  property  for  the  express 

aj^ikui       purpose  of  letting  it)  when  improved^  at  a  higher  rent 

jPbcsuiroTOv* 

than  he  pays ;  and  the  party  who  so  lets  is,  according  to 
several  cases,  the  owner  pointed  out  by  the  statute  (a). 
It  may  be  said,  that  in  this  case,  the  defendant  was 
not  owner  of  any  improved  rent  when  the  party  wall 
was  built,  or  when  it  was  cut  into;  but  in  Peck  v* 
Wood{b\  under  similar  circumstances,  that  objection 
did  not  prevail.  Besides,  here  was  an  express  promise 
to  pay  for  the  use  of  the  wall,  and  that  is  a  sufficient 
ground  of  action,  independently  of  the  statute.  Siuaii 
V.  Smith  (c). 

Campbell  contri.  In  the  case  last  cited  there  was  an 
express  contract  between  the  parties  before  the  work 
was  done  s  the  work  was  performed  in  consideration  of 
it.  But  here  the  wall  had  been  built  and  made  use  of 
by  the  defendant  before  the  plaintiff  advanced  his  claim« 
The  alleged  promise,  unless  it  can  be  grounded  on  the 
statute,  is  nudum  pactum.  In  the  cases  hitherto  de- 
cided, the  lands  separated  by  the  party  wall  were  in 
the  hands  of  different  persons  when  the  wall  was  built 
Here  the  same  person  was^  at  that  time,  owner  of 
the  lands  on  both  sides ;  and,  where  that  is  the  case, 
such  person  may  make  his  bargain  for  compensation  in 
respect  of  the  party  wall,  when  he  lets  one  of  the  adja- 
cent pieces  of  ground  for  the  purpose  of  building.  It 
must  be  supposed  here^  that  the  use  of  the  wall  was 
taken  into  consideration  in  the  agreement  between  tHe 

(a)  See  SotUkatt  v.  Leadbetter,  3  T,  B^  458.  Peck  r.  W^ood,  5  T.  JZ* 
ISa  Sangtler  r.  Bkkhead,  1 17.  j-  P.  303.  Beanhnare  ▼.  Fftt,  8  7.  K> 
1214. 

(6)  5T.IU  130.  (e)  7  T^nU  158. 

plaintiff 
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plaintiiF  and  defendant.     Besides,  according  to  the  de-       1831. 
cided  cases,  the  plaintiff  and  not  the  defendant  ought        " 

,^  ^  Williams 

here  to  be  considered  the  owner  of  the  improved  rent.       against' 

A  11  1  ^    #.        ^  1  i»  POCKUKCTOIC. 

At  all  events  the  defendant  was  not  the  owner  of  any 
improved  rent  when  he  first  built  against  the  party  wall ; 
and  if  any  claim  accrued  to  the  plaintiff  under  the  sta- 
tute, it  must  have  accrued  absolutely  at  that  time ;  it 
could  not  have  depended  on  the  contingency  of  the 
defendant's  making  a  good  or  a  bad  bargain  with  his 
sub-tenants. 

Lord  Tenterden  C.  J.  It  is  unfortunate  that  the 
plaintiff,  in  his  agreement  with  the  defendant,  did  not 
expressly  provide  for  compensation  to  be  made  to  him 
in  respect  of  the  party  wall  which  he  had  then  built 
upon  the  land.  In  the  absence  of  any  such  stipulation, 
it  becomes  necessary  to  see  whether  the  law  has  made 
any  provision  which  can  supply  its  place ;  and  I  am  of 
opinion  that  it  has  not.  Suppose  the  party  wall  had 
not  belonged  to  the  plaintiff  but  to  a  third  person,'  and 
the  plaintiff  had  been,  as  he  is  in  this  case,  proprietor  of 
the  land  adjacent  to  the  party  wall,  on  which  the  de-* 
fendant  had  built,  and  which  he  had  let  to  the  defendant 
at  a  higher  rent  than  would  be  given  for  land  unbuilt 
upon.  In  that  case  the  plaintiff,  and  not  the  defendant, 
would  have  been  the  owner  of  the  improved  rent ;  and 
it  makes  no  difference,  in  my  opinion,  that,  in  this  in- 
*  stance,  the  plaintiff  himself,  who  is  the  landlord,  is  also 
the  builder  of  the  party  wall ;  on  the  contrary,  I  think 
that  circumstance  rather  makes  against  his  claim.  At 
all  events,  he  is  the  person  who,  by  his  contract  with 
the  defendant,  obtains  50/.  a  year,  which,  without  such 
tontract,  the  land  would  not  be  worth ;  be  has,  there- 

S  L  4  fore, 


S62 


1&31. 


PockuttGfom 
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fore,  no  claim  against  any  one  for  eompensiti^ti  tfitSer 
the  statute. 

'  Parice  J.  I  am  of  the  same  opitrion.  It  sttilDS  ta 
me  that  the  statateMras  not  meant  to  apply  where  tiif 
adjoining  land  is  tak^i  under  an  agreement  with  the: 
btnlder  of  the  party  wall. 


Taontok  and  Patteson  Js.  concurred. 


Rtde  abeoliite* 


iiomlay, 
Kov,  14th. 


Withers  against  Reynolds* 


H.  agreed  to        A  SSUMPSIT  for  not  deliveriDff  straw  to  the  plaintiff 
•uppljr  IT.  with  SX  °  ^  "^ 

Btraw,  to  be  de-    ^      pursuant  to  agreement.    At  the  trial  before  Lord 

]iirered  at  /r.'s       »  ^yi-.  .«.^ 

premises,  at  the  TetUerden  C.  J.  at  the  sittings  in  Middlesex  after  last 
loads  in  a  fort-  Hilary  term,  the  agreement  proved  was  as  follows:  — 
"pecified"t?me  *  "  ^^^^  Reynolds  undertakes  and  agrees  to  supply 
*  to^y^l  J<^P^  Withers  with  wheat  straw  of  good  quality  suffi- 
^^h\^^\  cient. for  his  use  as  a  stable-keeper,  and  delivered  on 
straw  so  de-       his.premises  as  above"  (i.  e.  at  Long  Acre^  London)  "  till 

livered  on  his         \  \     .  o 

premises"  dur-  the  ,24th  of  Jane  1830,  at  the  $um  of  thirty-three  shil- 

inff  the  above 

period.    After  lings  per  load  of  thirty-six  trusses,  to  be  delivered  at 

been  supplied  the  rate  of,  three  loads  in  a  fortnight,  in  a  dry  state  and 

jr.  l^ftiMMdto  without  damage.     And  the  said  J.  W.  hereby  agrees  to 

SJd  deiwrrl?'  pay  to  the  said  J.  B.  or  his  order  the  sura  of  thirty- 

and  in&istcd  on  three  shillini^s  per  load  for  each  load  of  straw  so  defi- 

ftlwajs  keeping  °    •'^ 

one  payment  in  vered  on  his  premises  from  this  day  till  the  24th  of 

arrear:  ^  . 

Held,  that      June  1830,  according  to  the  terms  of  this  agreement* 

According  to  *  *  ^ 

the  true  effect  (Signed)  "  Joseph  Withets^  John  Reynolds. 

of  the  agree.  -    ^- 

roent,  each 

load  was  to  be  paid  for  on  dellrery,  and  tbtt  ot:  ^.*s  itffusal  so  to  pay  for  thciii»  ]t  iMi  Ml 

bound  to  send  any  more. 

The 


RxTMOLSf. 
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iXhtr  9tf^  wm  regularly  sent  in  from  the  20th  of  1831. 
Octdfer  1829»  when  this  agreement  was  made,  till  the  -^-~ 
end  o(  January  IdSO.  At  that  time,  the  plaintiff  being  ogamMi 
iftjaireai  f^ir  several  loads  of  straw,  the  defendant  called 
Ufiitti  iiiai  for  the  amount,  and  he  thereupon  tendered 
to  the  ide&ndant  11/.  11&,  being  the  price  of  all  the 
straw  delivered  except  the  last  load,  saying  that  he 
should  always  keep  one  load  in  hand.  The  defendant 
objected  to  this ;  but  was  at  length  obliged  to  take  the 
siun  ioflSsred:  and  he  then  told  the  plaintiff  that  he 
Would  send  no  more  straw  unless  it  was  paid  for  on 
delivery :  and  accordingly  no  more  was  sent.  On  the 
part  of  the  defendant  it  was  submitted  that  there  must 
be  a  nonsuit,  inasmuch  as  the  plaintiff,  on  his  own 
aho.wiog,  had  not  performed  his  own  part  of  the  con- 
tjpact,  which  was^  in  effect,  to  pay  for  each  load  on 
delivery.  Lord  Tenterden  C.  J.  was  of  this  opinion ;  but 
directed  a  verdict  for  the  plaintiff^  reserving  the  point« 
A  rule  nisi  was  afterwards  obtained  for  entering  a  non- 
suit. 

Conceit  and  R*  V*  Richards  now  shewed  cause.  Two 
things  independent  of  each  other  were  stipulated  by 
this  contract  to  be  done  by  the  respective  parties  :  the 
defendant  was  to  deliver  straw;  the  plaintiff  to  pay  the 
price.  No  time  of  payment  was  specified.  There  ap- 
pears nothing  which  could  entitle  the  defendant  to 
insist  on  receiving  his  money  till  the  whole  quantity  of 
straw,  was  delivered.  Payment,  then,  was  not  a  con- 
dition of  the  defendant's  performance  of  his  contract. 
His  promise  was  given  in  consideration  that  the  plain- 
tiff promised  to  pay,  not  in  consideration  of  perform-* 
enee*    if  the  plaintiff  was  bound  to  pay  for  each  load 

on 


«8*  CASES  IN  MICHAELMAS  TERM 

18BI.       on  delivery,  still  it  does  not  follow  that  a  refusal  to  pay 

^  for  one  load  excused  the  defendant  from  any  future 

asmu        performance  of  his  contract.     Weaver  v.  Se9siaHs.la) 

Rbtwoias.  ^  ^ 

And,  according  to  that  case,  he  ought  at  least  to  have 
shewn  that  he  sabsequendy  made  a  tender  of  executing 
his  part  of  the  agreement,  which  the  plaintiff  rejected. 
Thie  defendant,  therefore,  upon  his  construction  of  the 
agreement,  may  be  entided  to  bring  a  cross  action,  but 
has  no  defence  to  this. 

Piatt  contrft.  The  only  question  is  upon  the  con- 
struction of  this  agreement*  It  is  true,  no  time  of  pay- 
ment was  specified,  but  in  the  absence  of  any  express 
stipulation,  the  money  would  be  payable  on  demand  as 
often  as  it  became  due ;  and  here  th^  words,  *'  to  pay 
thirty-three  shillings  per  load  for  each  load  so  deli- 
vered," intimate  that  the  price  of  each  load  was  to  be 
due  as  soon  as  it  was  delivered.  (Here  he  was  stopped 
by  the  Court.) 

Lord  T£NT£RDEN  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  not  entided  to  recover.  There  is,  I  think, 
no  doubt  that  by  the  terms  of  this  agreement  the  plain- 
tiff was  to  pay  for  the  loads  of  straw  as  they  were  deli- 
vered. If  that  were  not  so,  the  defendant  would  have 
been  liable  to  the  inconvenience  of  giving  credit  for  an 
indefinite  length  of  time,  and,  in  case  of  non-payment, 
bringing  an  action  for  a  very  large  sum  of  money,  which 
does  not  appear  to  have  been  intended  by  the  contract 
Then  the  only  question  is,  whether  upon  the  plaintiff's 
laying,  *^  I  will  not  pay  for  the  goods  on  delivery  "  (for 

{a)  G  TaurU.  154. 

that 
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that  was  the  effect  of  his  communication  to  the  defend-  1881. 

ant),  it  was  incumbent  on  the  defendant  to  go  on  sup-  "I 

plying  straw ;  and  he  clearly  was  not  obliged  to  do  so.  ggotmi 


Parke  J.  The  substance  of  the  agreement  was,  that 
the  straw  should  be  paid  for  on  delivery.  The  defend- 
ant clearly  did  not  contemplate  giving  credit.  Wheni 
therefore,  the  plaintiff  said  that  he  would  not  pay  on 
delivery,  (as  he  did,  in  substance,  when  he  insisted  on 
keeping  one  load  in  hand,)  the  defendant  was  not 
obliged  to  go  on  supplying  him. 

Taunton  J.  The  contract  does  not  say  merely  that 
so  much  straw  shall  be  supplied  at  thirty-three  shillings 
a  load,  but  it  adds,  that  the  plaintiff  shall  pay  that  sum 
**  for  each  load  of  straw  delivered  on  his  premises,"  from 
the  date  of  the  agreement  till  the  24th  of  June  1830. 
That  primft  facie  imports  that  each  load  was  to  be  paid 
for  as  delivered. 

Patteson  J.  If  the  plaintiff  had  merely  failed  to 
pay  for  any  particular  load,  that,  of  itself^  might  not 
have  been  an  excuse  to  the  defendant  for  delivering  no 
more  straw :  but  the  plaintiff  here  expressly  refuses  to 
pay  for  the  loads  as  delivered ;  the  defendant,  therefore, 
is  not  liable  for  ceasing  to  perform  his  part  of  the 
contract* 

Rule  absolute* 


RimoftBfl. 
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Afomfay,  Evans  agaimt  Txiuman  and  Others.        , 

Nov*  14ui,  **  ■  ' 

By  the  6  G.  4.     \  SSUMPSIT  for  money  had  and  feceived  bjr  the 

C*  94»  !•  S«  ^ 

"anypenoa  defendants   for  the  plaintiff's   use.     At  the   tri$l 

and  in  po»e».  before  XfOrd  Tenterden  C.  J.  at  the  London  sittings  after 
^UdiM^/^fa  last  Michaelmas  term,  it  appeared  that  the  plaintiB", 
T*J[*^,**^*  ,  being  the  owner  of  certain  East  India  indigo  warrants, 
the  true  owner   had  placed  them  in  the  hands  of  Necett  and  Co.,  bro- 

of  the  goods, 

&C.,  therein  de-  ker3y  without  any  authority  to  pledge  or  sell  them. 
Bs  to  give  Neoett  and  Co.^  however,  it  was  alleged,  had  sold  them 

coRiro^  entered  to  the  defendants,  who  had  obtained  value  for  ihem, 
Mno/forW  *°^  ^^  plaintiffs  sought  to  recover  the  proceeds  in  this 
^^w*for  action.  The  plaintiff  called  Nevett,  who  stated  that  be 
*^li**'^*^'f  ^a^  °^  authority  to  sell  or  pledge  the  warrants;  and 
BS  a  security       having  been  asked  whether  he  had  parted  with  them  Co 

for  any  monej  - 

or  negotiable      the  defendants,  answered  he  had  done  so  under  a  con- 
instrument  ad«  ,  .      .  •         « 
vanced  or  given  tract  which  he  said,  on  cross  examination,  was  in  writ- 

o^uch  docu-     ing«     The  defendants'  counsel  then  required  the  plaintiff 

^^^!^the  ^  produce  it  as  part  of  his  case ;  but  it  was  contended 

udn^lT^i!!^   that  the  plaintiff  was  not  bound  to  give  such  evidence. 

indigo  war-  Lord  Tenterden  said  he  would  reserve  the  point,  but  in- 
fants, intrusted  * 

them  to  a  tiuiated  an  opinion  that  the  defendants,  who  sought  to 

brolcer,  without  i   i  i  r  i  ^ 

any  authority     Bvail  themselves  of  the  Statute  £k  G.  4.  c.  94.  s.  S.  (a)  ought, 

to  pledge  or  , 

sell.     The  in 

broker  pledged 

them  to  B*  In  an 'action  brought  by  A,  against  B»  for  the  proceeds  of  the  goods,  Che 
broker  being  called  as  a  witness  for  the  plaintiff,  stated  that  he  parted  with  the  warrants  to 
the  defendant  under  a  coniract  which  was  in  writing :  Held,  that  a  defendant  seeking  to 
avail  himself  of  the  atatute,  must  prove  his  contract  with  the  broker,  and,  consequcntlyr 
chat  it  vras  incumbent  on  B,  to  produce  the  written  agreement. 

(a)  By  sect.  2.  it  is  enacted,  **  That  any  person  tntnisled  with  and  id 
possession  of  any  bUl  of  lading,  /iwKs  waivant,  dock  warrant,  warahoaw* 
keeper*s  certificate,  wharfinger's  certificate,  warrant,  or  order  for  deliverj 
of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the  goods 
described  in  the  said  several  documents,  or  either  of  them,  m»  far  sb  to 

give 
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mi 


in  order  to  give  validity  to  a  contract  entered  into  by 
the  broker  intrusted  with  the  warrants,  for  the  sale,  de- 
posit, or  pledge  thereof,  to  prove  the  contract  itself. 
The  defendants'  counsel,  however,  did  not  produce  it ; 
but  commented  on  the  plaintiff's  evidence  without  calling 
witnesses.  The  jury  found  for  the  defendants,  and  tfiat 
Nevett  was  still  indebted  to  them  on  the  indigo  trans- 
action. A  rule  nisi  was  afterwards  obtained  for  setting 
aside  that  verdict,  and  entering  a  verdict' ibr  the  plaintiff. 


Etavh 

tigavnH  ^ 


I  ■  , .  * 


Sir  James  Scarlett^  Campbell^  and  Coleridge  now  shewed 
cause;.  The  question  is,  who  was  to  prove  the  contract 
in  this  instance.  The  plaintiff  contends  that  the  party 
receiving  the  goods  is  bound  to  prove  his  title.  '  But 
there  is  no  ground  for  such  a  position.  These  warrants 
are  like  all  chattels  which  pass  by  delivery ;  the  person  in 
possession  is  presumed  to  have  a  good  title  until  that 
is  impeached.  '  It  is  not  enough  for  a  party  to  prove 
that  the  property  in  the  goods  was  his,  and  that  he  has 
not  voluntarily  parted  with  the  possession ;  he  must 
shew  that  they  have  come  improperly  into  the  hands  of 
the  defendant.  In  the  case  of  lost  bills  Or  checks, 
there  is  always  some  circumstance  of  suspicion  or  negli- 
gence proved  against  the  holder  before  he  is  called 
upon  to  account  for  the  possession.     How  is  the  case 


give  Talidity  to  any  contract  or  agreement  thereafter  to  be  made  or 
entered  into  by  soeh  person  so  iotni^ted  and  in  posaesaion  as  aforesaid, 
witli  any  penon.  be^T  «orpoial^  &€.»  for  tba  sale  or  disposition  of  the 
siafd  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof,  or 
any  part  thereof,  as  a  security  for  any  money  or  negotiable  iflstrumenC 
advanced  or  given  by  such  person,  body  corporate,  &c.,  upon  the  faith 
^.■uch  stveial  docuBMOts  or  eitbtr  of  them.  Provided  such  person, 
body  corporate;,  &c.,  shall  not  have  notice  by  rach  documents  or  either  of 
than  or  otlMrwite,  that  auch  person  so  intrusled  as  afoiesaid  is  not  the 
actual  and  booA  Ade  owner  or  pmprietor  of  such  goods  so  sold  or 
deposited  or  pSe^ged^M  afortsaid.'* 

here? 


Tmoham, 
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18S1«       bere?    The  plaintiff  proved  that   the  warrants   had 
belonged  to  him ;  that  he  put  them  into  the  bands  of 

jgim^ut  the  broker,  who  parted  with  them  for  value  on  a  con- 
tract in  writing  which  he  will  not  produce.  It. most  be 
taken  that  that  contract  was  within  the  provisions  of 
the  act  of  parliament.  It  must  have  been  a  contract  of 
sale  or  of  pledge,  and  the  particulars  could  not  have 
been  important  If  it  was  a  contract  of  sale,  the  de- 
fendants have  a  good  title  under  the  act  of  parliament; 
and  if  it  was  a  pledge,  then,  the  jury,  having  found 
that  Nevett  is  still  indebted  to  the  defendants  on  this 
transaction,  there  is  also  a  good  defence.  But  if  the 
defendants  ought  to  have  proved  their  title,  the  Court 
will  not  make  the  rule  absolute,  but  mtiU  let  the  defend- 
ants, on  a  new  trial,  produce  this  evidence,  seeing  that 
on  this  trial  they  were  in  some  degree  misled. 

F.  Pottockf  Jones  Serjt.,  Joshua  Evansj  and  Wtghtman 
contra.  The  defendants  made  their  election  at  the  trial, 
and  must  be  bound  by  it.  The  plaintiff  had  done  enough  . 
in  proving  that  the  goods  had  been  transferred  without 
his  consent  or  authority.  The  property  in  personal 
chattels  in  no  case  passes  by  delivery  without  the 
owner^s  consent.  If  the  defendants  had  a  tide  under 
the  act  of  parliament,  it  was  for  them  to  prove  it;  as 
against  the  plaintiff  they  were  wrongdoers. 

Lord  Tenterden  C.  J.  I  think  there  ought  to  be  a 
new  trial  on  payment  of  costs  by  the  defendants.  It 
appears  to  us  from  the  provisions  of  this  act,  that  the 
persons  who  would  avail  themselves  of  it  must  prove  the 
contract  which  they  have  made.  It  was,  therefore,  in- 
cumbent upon  the  defendants  here  to  produce  the  written 
agreement    But  there  is  a  peculiarity  in  this  case  in  the 

plaintiff's 
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plaintiff's  own  witness  having  communicated  the  fact  of       1S5L 
the  written  contract,  which  may  induce  a  belief  that  the 
defendants  were  not  aware  that  it  would  be  necessary  for 
them  to  give  that  evidence.     They  ought,  therefore,  to 
be  allowed  the  opportunity  of  giving  it. 

Pabke,  Taunton,  and  Patteson  Js.  concurred. 

Rule  for  a  new  trial  on  payment  of  costs 
by  the  defendants. 


Watters  against  Smith.  Yf^*^ 

^  Nov.  Hth. 

A  SSUMPSIT  for  work  and  labour,  care,  and  attend-  ^•"^^'^ 
ance.     Plea,  non  assumpsit.    At  the  trial  before  indebted  to -rf. 

^  the  latter  sued 

Lord    Tenterden   C.  J.,   at  the  London   sittings  after  B.  alone.    Ho 

Femonttnted 

Mtckaelmas  term  1880,  it  was  proved  that  the  plaintiff  upon  the  hard- 
had  been  appointed  to  the  situation  of  assistant  surgeon  aiiudedtoctr.' 
and  apothecary  in  a  certain  institution  called  The  Royal  ^hk^^nonld 
Western  Hospital,  which  was  under  the  management  of  JJ^^^  ^^ 
a  committee.     The  defendant  and  George  Hunter  were  J1.T"  *^?^ 

^  ifhegained 

both  members  of  this  committee.     The  plaintiff  had  « Todict, 

and  propoied  to 

daimed  from  the  defendant,  by  a  letter  before  the  ac^  put  an  end  to 

the  action  by 

tion,  48/.  ISs.  as  the  whole  amount  of  his  demand;  in  paying  part  of 

the  action,  however,  his  claim  was  reduced  to  28/.  16s.  uiecoetoof 

It  was  proved,  on  the  part  of  the  defendant,  that  the  J^JJjed  toand* 

plaintiff  had  already  sued  Hunter  for  the  whole  of  the  J  ^^P^  8^^«» 

^  ^  for  the  fum 

same  demand.     On  the  1st  of  May  1880,  Hunter^s  at-  pfti4  which 

"^  waattatedtobe 

tomey  addressed  the  following  letter  to  the  plaintiff's  for  debt  and 

costs  mlAot 

attorney :  —  aetim.   a. 

**  Sir,  —  With  reference  to  our  conversation  yester-  c.    Held,  that 
day,   I  send  you  underneath  (without  prejudice)  the  abo^^MK 

tioneddid  not 
opentta  as  a  discharge  of  the  whole  debt,  but  only  to  velttfe  ^*,  and,  thertfore^  it  was  no 
defence  for  C. 

terms 


&CRR. 
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18S1.       terms  upon  which  I  propose  to  compromise  this  suit    I 
think  it  however  but  fair  to  premise,  by  representing  to 

'y^  you  the  peculiar  hardship  of  the  case  as  regards  Mr. 
Hufiter.  You  have,  unfortunately,  fixed  upon  the  very 
one  of  all  the  committee  who  knew  least  of  the  affairs  of 
the  hospital,  or  of  the  parties  connected  with  it;  who 
subscribed  to  it  (as  he  does  to  many  other  public  cha- 
rities in  the  metropolis)  solely  from  motives  of  charity, 
and  only  consented  to  act  on  the  committee  at  the  par- 
ticular solicitation  of  a  friend,  who  was  rather  more 
eager  in  the  welfare  of  the  institution  than  the  litde 
personal  interest  he  had  in  it  required.  I  am  not  in 
general  fond  of  appealing  to  the  feelings,  but  I  do  think 
this  is  one  of  those  cases  in  which  such  circumstances 
should  be  considered  and  have  weight  Should,  how- 
ever, your  client  think  otherwise,  and  persist  in  his  en- 
deavour to  exact  his  demand  to  the  fullest  extent  that 
the  strictness  of  the  law  will  give  him,  from  this  defend- 
ant, when  there  are  so  many  others  equally  responsible, 
and  upon  whom  the  claim  would  with  much  more  jus- 
tice be  made,  I  must  beg  you  to  remind  him  of  the 
circumstances  I  stated  in  conversation  to  you  yesterday^ 
which,  supposing  him  to  obtain  a  verdict  in  his  favour, 
would  so  considerably  reduce  it  in  amount.  J  propose, 
therefore,  to  put  an  end  to  the  action  by  paying  down 
\5L  and  the  costs  of  suit,  upon  receiving  a  proper  dis- 
charge. Such  sum  would,  even  then,  be  five  or  six 
limes  more  than  the  amount  of  Mr.  Hunter^s  proportion 
of  the  demand.'' 

The  plaintiff  having  agreed  to  stay  the  action  against 
Hunter  on  receiving  15/.  and  his  costs,  that  amount  was 
paid,  and  the  following  receipt  was  given  by  the  plain- 
tiff's attorney :  — 

«« Received, 
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**  Received,  10th  Jl%  1830,  of  the  defendant,  the        18SL 
sum  of  twenty  pounds  fourteen  shillings  and  sixpence, 
being  the  amount  to  be  taken  for  debt  and  costs  in  ihU 
action" 

A  declaration  had  been  filed,  and  a  rule  to  plead 
given ;  but  after  this  payment  no  further  proceedings 
took  place.  It  was  urged  for  the  defendant,  that  the 
plaintifi^  having  accepted  a  composition  from  Hunter^ 
could  not  now  sue  any  other  person  liable  to  the  same 
debt,  but  that  it  was  wholly  discharged.  Lord  Ten^ 
terden^  however,  was  of  opinion  tliat  the  transaction 
operated  only  as  an  arrangement  for.  the  relief  of 
Hunter.  A  verdict  having  been  found  for  the  plaintiff, 
in  Hilary  term  last  a  rule  nisi  was  obtained  for  a  new 
trial. 

JR.  V.  Bichards  now  shewed  cause.  The  payment  of 
the  money  in  the  former  action  was  no  bar  to  the  plain* 
tiff's  claim  in  the  present  It  was  only  a  fair  arrange- 
ment that  Hunter  should  pay  his  portion  of  the  debt,  and 
not  be  driven  to  sue  the  other  persons,  who  were  jointly 
■liable,  for  a  contribution.  This  payment  could  not  be 
pleaded  in  bar  in  any  way,  for  there  has  been  no  judg* 
ment,  and  no  rule  of  Court  for  a  discontinuance  or  for 
the  payment  of  the  money  to  the  plaintiff  In  point  of 
law  the  plaintiff  might  slill  proceed  against  Hunter  i  for 
payment  of  a  less  sum  of  money  cannot  be  satisfaction 
of  a  larger.  The  plaintiff's  receipt  would  not  have 
prevented  his  suing  for  the  balance,  Fitch  v.  Sutton  (a). 
There  the  terms  of  the  receipt  were  still  stronger  than 
in  the  present  case.    Then  if  the  action  against  Hunter 

\0U  IL  S  M  has 
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iSSl.  has  not  been  barred,  still  less  can  Spdih  avail  himself  of 
the  transaction  in  discharge  of  the  present  claim.  Thb 
point  was  considered  in  Power  v.  Bideher  (a) ;  but  did 
not  properly  arise,  and  was  not  decided.  In  Com.  Dig. 
Audita  Querela  (A),  it  is  stated,  <*  If  upon  a  jomt  tres- 
pass by  A.  and  B.  there  be  a  recovery  against  A  in 
C.  B«  upon  a  declaration  in  London,  and  against  B.  in 
B.  R.  upon  a  declaration  in  another  county,  and  A.pm/i 
the  whole,  B.  after  he  is  taken  shall  have  an  audita 
querela."  There  must  be  an  entire  payment  of  the 
whole.  [Lord  Tenterden  C.  J.  The  mere  recovery 
against  one  will  not  do.]  There  was  no  intention  on 
the  part  of  the  plaintiff  to  give  a  discharge  of  the  whole 
debt;  an  offer  was  made  to  him  to  accept  a  sum  as 
HwUet's  proportion,  and  he  assented  to  it. 

JP.  PcUoel  conitL  Fitch  v.  Sutton  {b)  does  not  apply ; 
but  the  present  case  is  more  analogous,  to  Longridge  v. 
DoroiUe  (c),  where  it  was  held  that  the  giving  up  of  a 
suit  instituted  to  try  a  question  respectmg  which  the  law 
is  doubtful,  is  a  good  consideration  for  a  promise  to  pay 
a  stipulated  sum.  So  here  Hunter  may  have  intended  to 
contest  his  liability,  at  least  as  to  the  whole  amount;  and 
that  being  a  matter  of  doubt  may  have  formed  tlie  ground 
of  the  plaintiff's  agreement  to  take  the  smaller  sum.  If 
so,  this  is  clearly  a  discharge  of  the  whole  debt;  and  if 
the  suit  had  been  continued,  might  have  been  pleaded  by 
Hunter  puis  darron  continuance;  and  tliougfa  there  has 
been  no  formal  conclusion  of  that  action,  yet  it  must  be 
allowed  that  it  was  ended.  Then  if  in  this  aetioa 
i^^st  Smith,  be  had  pleaded  in  abatement  the  non«> 

(fl)  iOR^C,  329.  (6)  5  Efutt  230.  (c)  SB^tAAll. 
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joinder  erf*,  his  {Partner  Hunter^  and  the  plaintiff  bad       1831. 

commenced  a  fresh  action  against  them  both,  Hunter 

conld  have  pleaded  this  matter  in  discbarge,  and  must       o^frintt 

have  succeeded.     It  is  clear,  therefore,  that  Smith  may 

now  say  the  whole  debt  has  been  satisfied.    The  case 

of  trespass,  where  the  liability  is  joint  and  several,  does 

not  apply  here.    If  the  present  plaintiff  intended  to 

keep  the  other  parties  liable,  he  should  have  made  an 

express  reservation  of  his  rights  as  against  them* 

Lord  Tenterden  C.  J.  This  is  the  case  of  a  plaintiff 
having  a  demand  against  several  persons,  all  of  whom 
be  might  have  sued  jointly,  or  any  one  separately, 
subject  to  a  plea  in  abatement.  He  sued  one,  namely. 
Hunter^  alone,  who  did  not  plead  in  abatement; 
and  since  then  another,  namely,  the  defendant,  who 
likewise  has  not  pleaded  in  abatement.  Hunter  being 
sued,  his  attorney  wrote  a  letter,  stating  the  hardship  of 
his  client's  being  compelled  to  pay  the  whole  debt,  and 
offering  to  pay  a  proportional  share.  This  offer  was 
accepted,  and  the  plaintiff  gave  a  receipt  for  debt  and 
costs  in  that  action.  He  then  commenced  this  suit 
against  the  defendant  for  the  balance.  It  is  contended 
that  the  debt  is  already  discharged,  but  the  question  is, 
whether  the  plaintiff  intended  to  discharge  the  whole 
debt,  or  only  to  relieve  the  party  proposing  to  pay  a 
proportion  of  the  debt.  I  think  the  former  construction 
would  be  hard  and  injurious.  Where  several  persons 
are  liable  for  the  wholes  it  is  by  no  means  unusual  for 
a  creditor  to  accept  proportionate  shares  from  some, 
and  take  his  remedies  for  the  rest  against  the  others. 
And  there  is  nothing  unjust  in  this.  The  composition 
between  the  plaintiff  and  Hunter  will  not  relieve  the 
latter  from  contribution  to  Smithy  if  he  is  compelled  to 

8  M  2  pay 
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18S1*  pay  a  larger  proportion  than  would  have  been  due  as 
between  the  parties.    It  can  in  no  manner  operate  to 

«««tiMi  his  prejudice^  but  must  rather  be  to  his  benefit,  inas- 
much as  the  plaintiff  recovers  a  less  sum  from  him  by 
the  present  action  than  would  otherwise  have  been  claim- 
able. It  would  make  the  act  of  the  plaintiff  operate 
direcUy  contrary  to  his  intention,  and  also  to  justice, 
if  we  were  to  hold  that  it  was  in  point  of  law  a  dis- 
charge of  the  whole  debt  The  rule  for  a  new  trial 
must,  therefore,  be  discharged. 

Pabks  J.  It  is  not  necessaiy  to  consider  what  would 
have  been  the  effect  of  the  payment  of  20/.  if  it  had 
been  made  in  fiiU  satisfaction  of  the  demand  against 
Hunter.  If  the  case  rested  upon  this,  it  might  be  a 
bar  to  the  action,  on  the  authority  of  Jjongridge  v. 
DorviUe  (a).  But  I  think  that  question  does  not  arise 
here  from  the  facts.  Looking  at  the  terms  of  the  agree- 
ment as  contained  in  the  letter  from  Hwder^s  attorney, 
and  the  receipt,  it  is  manifest  that  the  payment  was  not 
made  in  discharge  of  the  plaintiff's  rights  against  all 
other  parties ;  and  the  result  of  the  whole  is,  that  it 
does  not  operate  as  a  release,  or  matter  which  could 
have  been  pleaded  as  an  accord  and  satisfaction,  but 
amounts  merely  to  an  engagement  not  to  sue  Hunter^ 
which  can  only  be  pleaded  by  himself;  if  the  action, 
therefore^  had  been  brought  against  two  parties,  it  would 
not  have  been  a  discbarge  to  both.  Or,  it  may  be 
considered  as  a  release  to  one,  qualified  by  a  reserv- 
ation of  the  plaintiff's  rights  against  the  other,  as  in 
Sdhf  V.  Forbes  {b).  The  rule,  therefore,  must  be  dis- 
charged. 

« 

(a)  BB.^A,  117.  (»)  S  Br.  f  B.  SB. 

Tauktok 


IN  THB  Second  Tear  o»  WILLIAM  IV.  W* 

Taunton  J.    A  release  given  to  one  of  two  joint       I8S1. 
contractors,  enures  to  the  benefit  of  both :  so  a  judg-      -^^"^ 
ment  and  satis&ction  as  to  one,  is  a  stay  of  proceed-       g^ 
ing  against  the  other.     But  here  has  been  neither 
release  nor  judgment,  nor  is  there  any  evidence  of  an 
accord  and  satisfaction  of  the  debt  either  with  reference 
to  Hunter  or  the  defendant     When  the  case  was  moved, 
it  was  stated  that  the  language  of  the  receipt  purported 
that  the  money  was  paid  in  discharge  of  the  whole  debt 
and  costs,  and,  therefore,  that  which  was  a  discharge  of 
Hunter  in  that  action  would  operate  as  such  for  the 
defendant  in  this.     But  on  looking  at  the  words  of  th^ 
receipt  itself,  it  is  only  an  acknowledgment  of  money 
having  been  paid  in  the  course  of  that  suit,  on  the 
receipt  of  which  the  plaintiff  agreed  to  rest  satisfied, 
and  not  proceed  farther  against  Hunter.    It  is  no  re^ 
lease ;  and  Fitch  v.  Sutton  (a)  decides  that  such  a  pay- 
ment was  not  a  satisfaction,  especially  of  SmitVs  debt, 
whose  name  was  never  mentioned. 

Patteson  J.  It  is  clear  from  the  evidence  that  the 
plaintiff  accepted  the  money,  not  in  discharge  of  the 
debt,  but  to  relieve  the  defendant  in  that  suit.  Longridge 
V.  DorviUe{b)  does  not  apply;  that  case  only  proves 
that  the  giving  up  a  suit  which  turns  upon  a  doubtful 
point  of  law  may  be  a  good  consideration  for  a  promise 
to  pay  stipulated  damages.  But  there  the  agreement 
was,  that  there  should  be  a  final  settlement  of  the  whole 
matter ;  whereas  here  nothing  of  that  kind  was  under- 
stood. 

«  Rule  discharged. 

(a)  5  Eatl,  830.  (6)  SB.^A.  117. 
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?)^y'  Doe  dem.  Henry  Dymoke  against  Withers. 

JVw.  15th,  ^ 

Testator  dfr-      I^JECTMENT  for  a  messuage  and  premises  in  the 

Tised  a  mew         A  ^ 

fuageandpre-  parish  of  St.  Clement  DaneSf  Middlesex.     At  the 

for  life,  wiUi  trial  before  Lord  Tenterden  C.  X^  at  the  sittings  at 
muTf^^Txj^  Westminster  after  Trinity  term  1829,  the  plaintiff  was 
one  yean,  "for  nonsuited.    A  new  trial  was  afterwards  moved  for,  and 

the  purpoee  of  ' 

fieio  bumng  or  the  rule  was  made  absolute,  but  leave  given  to  the  par- 

tffttAwuMf  re- 

SuUding  and      ties  to  tum  the  fiusts  into  a  special  case  for  the  opinion 

repairing  9nj 

messuage,  &c.  of  this  Court,  the  verdict  to  be  entered  according  to 

on  the  pre-  their  decision.     The  case  was  as  follows :  — ^ 
SOD  granted  a         ^^^  lessor  of  the  plaintiff  claimed  under  the  will  of 

tm  ki^^ich  ^^^^  Dymoke,  who  had  devised  ihe  premises,  in  trust, 

^^^'^  first,  for  his  eldest  son  Levois  Dymoke  during  bis  Ufe^ 

expend  9S0L  and  then  (after  certain  remainders)  to  the  use  of  John 

at  least,  for  the  ^  '       ^ 

purpose  of  ir/TiRv  Dymoke,  the  testator's  second  son,  for  his  life;  and  after- 

tualijf  repairing 

the  messuage     wards  to  the  use  of  the  first  son  of  the  last-mentioned 

and  premises, 

to  the  lessor's  Johu  Dymoke^  and  the  heirs  male  of  the  body  of  such 

and  he  blIo'  ^'^t  SOU.    Letois  Dymoke  died  without  issue.    The  lessor 

S^TtSl^we  ^^  *®  plaintiff  was  the  first  son  of  John  Dymoke  the 

wdfa^  %  younger^  who  was  also  dead. 
inaiiy  reprdred        Xhc  testator  bv  hls  Said  will  directed  that  it  should 

as  aforesaid,  to 

repair  and  up-  be  lawful  for  any  person  taking  a  life  estate  under 
as  need  should   the  wUI,  and  being  in  possession,   to  demise  all  or 

require,  during  ^     .  '  ,  .  , 

the  term.   On   ^uy  part  of  the  messuage  and  premises  in  question, 

ejectment 

brought  aAer  the  sbn's  death  by  tha  remainder-man  against  the  lessee : 

Held,  that  this  lease  was  not  a  good  execution  of  the  power,  inasmuch  as  a  covenant 
effeduaUjf  to  repair  (if  the  above-mentioned  oorcnant  were  sttch)  was  not  equraleot  to  a 
covenant  efieauallj  lo  rebuiid  and  repair.  « 

And,  assuming  that  an  obligation  on  the  tenant  to  repur  cffectoaUy  would  bava  aitiiicd 
the  power:  Held,  (PorfoJ;  and  rotm/ofi  J.  doubting)  that  the  present  covenant  would 
iiavfbeen  insufficient! 

•«lbr 
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*^  for  the  purpose  of  new  building  or  effectually  rebuild-  I8S1. 
ing  and  repairing  any  messuage,  houses,  outhouses,  ^^ 
edifices,  or  buildings  now  standing  or  being,  or  here-  Driton 
after  to  stand  and  be  upon  any  of  the  said  last-men-  Wirasms. 
tioned  hereditaments  and  premises,''  for  any  term  not 
exceeding  sixty-one  years,  to  take  effect'  in  possession 
and  not  in  reversion  or  remainder;  so  as  upon  every 
such  lease,  &c.  there  should  be  reserved  during  the 
continuance  thereof  as  much  or  as  beneficial  yearly  rent 
or  rents,  to  be  incident  to  the  immediate  reversion,  as 
could  be  reasonably  obtained  without  taking  any  fine. 
The  will  also  empowered  such  tenant  for  life,  **  for  any 
other  reasonable  purpose,"  to  demise  the  premises  for 
any  term  not  exceeding  twenty-one  years,  to  take  effect 
in  possession,  at  rack-rents,  so  that  the  leases  should 
contain  such  covenants,  clauses,  and  restrictions  as  are 
usual  in  leases  of  houses  at  rack-rents  in  London.  There 
was  also  a  clause  providing  that,  if  any  person  taking  a 
life-estate  under  the  will,  and  in  possession,  or  entided 
to  the  rents,  should  not  keep  the  estates  in  good,  suf- 
ficient, and  substantial  repair,  a  trustee  might  enter, 
take  the  rents  and  profits,  and  apply  them  in  putting 
the  premises  in  good  and  sufficient  repair. 

The  defendant  held  possession  as  assignee  of  a  lease 
granted  by  Lewis  Dymoke  to  Thomas  Fisk^  by  which 
Lewis  Dymoiej  **  in  consideration  of  the  great  charges 
and  expenses  which  the  said  Thomas  Flsk  would  be  at  in 
effectually  repairing  the  messuage,  tenement,  and  pre- 
mises" thereby  demised,  and  also  of  the  rent  reserred,  and 
of  the  covenants,  conditions,  and  agreements  on  the  part 
of  Dish  thereinafter  contained,  demised  the  premises  in 
question  to  the  said  Fish  for  the  term  of  sixty-one  years, 
at  the  yearly  rent  of  27/.    And  Fish  covenanted  that  jhe, 

S  M  -i  his 
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18S1«  bis  executors,  &e.  would,  on  or  before  the  S5th  of  D0- 
J~T1  cember  next  ensuing,  expend  in,  about,  and  upon  the 
!>»•«  demised  premises  ^  ^50L  at  least,  fiur  the  purpose  of 
Wimsai.  effectually  repairing  the  said  demised  messoages  aad 
premises,  and  putting  the  same  and  every  part  thereof 
into  complete  and  substantial  repair,  to  the  good  liking 
and  satisfaction  of  the  said  Lems  Dymoke  and  his  as* 
signs,"  &€.,  or  their  surveyor ;  **  and  when  the  said 
demised  premises  and  every  part  thereof  should  be  so 
well  and  effectually  repaired  as  aibresaid,''  be,  JFSji, 
his  executors,  Sec,  would  at  all  times  during  the  term, 
as  often  as  need  should  he,  well  and  sufficiently  repair, 
uphold,  &C.  the  premises,  and  all  boildings,  &c.  to  be 
erected  thereon.  It  was  also  provided  that  Fisk  might 
determine  the  lease  at  the  end  of  thirty-one  years,  giving 
notice  and  performing  all  the  covenants.  There  was  no 
express  covensnt  on  the  part  of  Fish  to  new  build  or 
rebuild  any  part  of  the  premises.  The  value  of  the 
premises  at  a  rack-rent,  (exclusive  of  land-tax  and 
sewei^s  rate)  was  100/.  a  year.  The  question  for  the 
.Court  was,  whether  the  aboye  lease  was  valid,  under  the 
power  of  demising  fiv  sixty«one  years,  givm  by  Jokm 
Dymoke^s  will  ?    This  case  was  now  aigned  by 

WalA  for  the  plaintiff.  A  power  is  to  be  expounded 
strictly,  Qmim  iX  Paiarf  B.  1.;  especially  where  an  act 
is  to  be  done  which  affects  the  interest  of  the  pargr 
next  in  remainder ;  Taj^  v.  Horde  (a),  Campbdl  t. 
Leach  {b) ;  and,  as  Lord  Mansfield  says  in  the  former  of 
these  cases  (p.  120.)i  the  construction  must  be  governed 
by  the  intention  of  him  who  created  the  power*    A 

tenant 


IN  THE  Secokd  Yeae  OF  WILLIAM  IV.  S99 

t^ant  for  life^  with  power  to  demise,  has  no  capacity  of       1831. 
doing  80»  except  in  the  form  prescribed ;  if  that  be  de*     -^ 
parted  from,  the  lease  is  bad  in  its  very  creation.    Doe      Dtmou 
dem.  Ellis  v.  Sandham  (a).    Now  the  intention  here  must      Wmwem. 
have  been,  that  when  so  long  a  term  as  sixty-one  years 
was  granted,  it  should  be  in  consideration  of  a  covenant 
to  rebaild  as  well  as  repair.     The  words  are,  *^  new 
building,  or  effectually  rebuilding  and  repairing.''    If 
rebuilding  means  the  same  as  new  building,  no  ques- 
tion can  ari^e;  and  if  they  differ  in  meaning,  still  a 
covenant  to  rebuild  and  repair  must  signify  more  than 
one  to  repair  merely.    And  if  repairing  only  was  in<- 
tended  by  the  terms  of  this  power,  there  appears  no 
reason  for  the  separate  power  to  demise  for  twenty-one 
years  at  a  rack-rent  under  the  usual  covenants,  which,  of 
course,  would  include  a  covenant  to  repair.    It  was  evi- 
dently the  testator^s  object  that  the  mere  repairs  should 
be  done  by  each  tenant  for  life  during  his  own  holding : 
the  power  of  entry  given  to  the  trustees  is  a  sufficient 
proof  of  this.     Assuming  it  then  to  have  been  a  condi- 
tion of  the  power  to  demise  for  sixty-one  years,  that 
the  leases  for  that  term  should  be  building  leases,  Jones 
dem*  Camper  v.  Vemey{b)  is  a  case  in  point  for  the 
plaintiff. 

FoUett  for  the  defendant  It  was  not  necessary  to 
the  right  execution  of  this  power  that  the  leases  for 
sixty-one  years  should  be  building  leases.  The  words 
<*  new  building,  or  e£fectually  rebuilding  and  repair- 
ing," express  different  operations,  (though,  according 
to  the  argument  on  the  other  side,  th^  would  be 

(a)  1  r,  n.  705..  (6)  inOn,  169. 

almost 
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1831.        almost  undistingaiahabie ;)  but  the  latter  purt  of  tbe 
^""^       aiteraative  has  not  the  sense  contended  for.    Neiw  build- 

Dos  den. 

Dtmoxi       ing  means  pulling  down  and  building  up  again  from  the 
WiTHSM.      foundation ;  efiectually  rebuilding  and  repairing  only  ex* 
presses^  in  a  strong  manner,  the  putting  into  substantial 
repair.     "  To  rebuild/'  is  explained  in  Johnson's  Die^ 
'Uonary  as  signifying  "  to  re«edify,  to  restore  from  de- 
molitiony  to  repair;  "  and  in  a  passage  there  cited  from 
Lord  Clarendon^  mention  is  made  of  fines  appropriated 
to  the  "  rebuilding  and  repairing  of  iS^.  PauPs  church,'* 
which,  at  the  time  spoken  o(  was  not  in  a  state  that 
required  new  building.    IParke  J.    Suppose  in  this  caae 
it  had  become  necessary  that  some  part  of  the  premises 
should  be  entirely  rebuilt ;  would  the  lessee  have  been 
bound  to  do  that  under  a  covenant  to  repair  ?]     It  may 
be  contended  that  he  would;  as  a  tenant  is  in  case ^f  fire, 
under  the  covenant  to  repair  in  a  common  lease.   It  was 
asked  on  the  otiier  side,  what  distinction  there  was  be- 
tween tbe  powers  to  demise  for  sixty^one  and  for  twenty* 
one  years,  if  the  tenant  was  not  to  be  bound  in  the  one 
cose  to  do  more  for  the  premises  than  in  the  other*    Bot 
it  is  sufficient  to  say  in  answer,  that  the  tenant  for  sixty- 
one  years  in  the  present  instance  is  expressly  subjected 
to  a  much  heavier  burden  than  would  necessarily  be 
imposed   by  a   lease   under   the   common   covenants; 
namely,  the  obligation  to  lay  out  250L  in  repairs.    In 
Jones  devL  Cowper  v.  Vemey  (a)  the  term  **  rebuilding" 
was  clearly  explained  by  the  recital  of  the  private  Mt 
of  pariiament   in  which   it  occurred :   and   the  lease 
there  granted  contained  little  more  than  the  common 
covenants.    [Lord  Tentetden  C.  J.    As  the  case  isnow 

(a)  WiUa,  169. 

poti 
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put,  there  is  still  this  di£5culty,  that  instead  of  taking  a        1881. 
covenant  effectually  to  repair,  the  lessor  only  covenants       ^ — 
for  250/*  to  be  laid  out ;  non  constat  that  that  is  suffi*  ~    Dtmokb 
cient]     It  is  that  sum  **  at  the  least,"  and  the  repairs      Wrbbrs. 
are  to  be  done  to  the  satisfaction  of  the  lessor  and  his 
assigns.     [Lord  Tenterden  C.  J.    The  mention  of  250/. 
limits  the  amount]    If  that  sum  was  insufficient,  it  was 
for  the  plaintiff  to  shew  it,  since  he  took  upon  him  to  set 
aside  the  execution  of  the  power.    \^Parke  J.    The  ob- 
jection is  not  that  the  sum  stipulated  was  in  &ct  too  small, 
but  that  the  covenant  taken  was  for  laying  out  a  limited 
sum,  and  not,  in  general,  for  effectually  repairing,  ac- 
cording to  the  terms.of  the  power.]    If  it  was  shewn  by 
evidence  that  the  sum  named  was  more  than  sufficient, 
the  lease  would  have  been  supported ;  for  it  would  have 
appeared  that  the  lessor  had,  substantially,  provided  for 
the  effectual  repair  of  the  premises,  as  required  by  the    . 
power. 

Walsh  in  reply*  There  should  have  been  a  covenant 
expressly  obliging  the  lessee  to  do  all  that  was  necessary 
for  repairing  the  premises.  An  agreement  to'  pay  a 
stated  sum  is  not  equivalent  to  such  a  covenant,  though 
the  sum  should  be  more  than  sufficient. 

Lord  Tenterden  C.  J.  It  is  to  be  lamented  ikmk 
the  party  granting  this  lease  was  not  more  careful  to 
pursue  the  form  of  the  power.  The  defendant  saya 
that  the  conditions  have  in  substance  been  complied 
with ;  but  I  think  that  is  not  so.  "  Effectually  rebuild* 
iog  and  repairing"  must  mean  something  more  than 
"  effectually  repairing."  The  first  might  be  understood 
to  signify  repairing  those  parts  which  merely  needed 
repair,  so  that  they  might  stand  the  remainder  of  the 

term, 


908  CASES  IK  MICHAELMAS  TERM 

ISSL  term,  and  rebuilding  those  which  were  not  otherwise 
J~^  repairable:  the  other  might  imply  merely  putting  the 
Dtmokb      whole  into  the  best  state  which   its    then  condition 

agaiiut 

WtiifiM.  allowed  of.  I  must  also  say  that  the  stipulation  intro^ 
duoed  into  this  leas^  and  relied  upon  by  the  defendant, 
is  not  equivalent  to  a  general  covenant  efiectually  to 
repair ;  for  under  this  agreement  it  would  be  enough  if 
the  tenant  laid  out  260/.  upon  the  premises  to  the  best 
advantage,  whether  that  sum  were  sufficient  for  efiectually 
repairing  them  or  not  This  lease,  therefore,  was  not 
answerable  to  the  only  object  for  which  the  tenant  for 
life  was  authorised  to  grant  it. 

Pabke  J.  To  rebuild  might  mean  to  pull  down 
entirely,  and  re-edify  in  the  same  shape  as  before;  or 
it  might  signify  rebuilding  some  parts  and  repuring 
the  rest:  but  taking  it  in  either  way,  rebuilding  and  re« 
pairing  must  be  something  different  from  repairing 
merely ;  and  this  lease  cannot  be  supported  unless  they 
mean  the  same.  As  to  the  other  objection,  that  a  cove- 
nant to  lay  out  250/.  is  not  equivalent  to  a  general 
covenant  to  repair,  if  the  decision  had  necessarily  turned 
upon  that,  I  should  have  thought  it  would  be  desirable 
to  ascertain  whether  250/.  was  sufficient  for  dfectually 
repairing;  because,  assuming  that  the  power  only  re- 
quired a  demise  of  the  premises  for  the  purpose  of  a 
bonft  fide  repair,  then,  if  250/.  were  adequate  to  that 
purpose,  I  am  not  clear  that  the  power  would  not  have 
been  sufficiently  well  pursued*  But  it  is  immaterial  to 
decide  this,  the  lease  being  invalid  on  the  other  ground. 

Taukton  J.    I  am  also  of  opinion  that  this  covenant 

.    was  sot  answerable  to  the  testator's  intention.     I  think 

his  meaning  was,  that  the  lessee  should  be  bound  by  an 

obligation, 
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obligation,  capable  of  being  enforced,  to  build  the  pre-       1881. 
xnises  anew  if  necessary,  or  if  not,  then  effectually  to 
rebuild  and  repair  such  parts  as  might  require  rebuild-      JDniaKs 
ing  or  repairing.    There  is  a  clear  difference  between      WitH 
covenants  to  repair,  and  to  build  anew.    It  has  been 
doubted  whether,  if  a  lessee  pulled  down  the  house  de- 
mised, though  for  the  purpose  of  rebuilding,  he  was  not 
liable  for  waste;  I  do  not  know,  therefore,  that  under 
ordinary  covenants,  the  lessee  would  have  been  obliged 
to  incur  that  risk.    But  by  a  covaiant  to  *^  new  build,'' 
provision  is  at  once  made  for  the  protection  of  the 
lessee,  if  it  should  be  desirable  to  take  the  premises 
down,  and  also  for  the  benefit  of  the  lessors.    The  con- 
struction which  we  put  upon  this  power  is  strengthened 
by  the  terms  of  the  other  power,  to  let  for  twenty-one 
years,  in  which  the  condition  is  only,  that  the  lease  con- 
tain the  covenants  usually  inserted  in  the  lease  of  a 
house  in  London  at  a  rack-rent    In  those  leases  the 
tenant  merely  covenants  to  repair.     Now,  if  the  testator 
meant  to  require  nothing  more  than  thi^  in  the  leasee 
for  sixty-one  years,  there  is  no  difference  as  to  the  ex- 
tent of  obligation  imposed,  between  the  power  to  demise 
for  sixty-one,  and  that  for  twenty-one  years ;  and  it  does 
not  appear  why  there  should  have  been  distinct  powers 
for  the  two  terms.    As  to  the  question  whether  the  cove* 
nant  to  lay  out  250/.  might  or  might  not  be  sufficient  if 
a  covenant  to  repair  merely  would  satisfy  the  power,  I 
have  some  doubt.     By  the  terms  of  tliis  leasee  the  mini- 
mum to  be  laid  out  is  250/. ;  and  that  is  said  to  be  for 
the  purpose  of  effectually  repairing  the  premises,  and 
putting  every  part  of  them   into  complete  and  sub- 
stantial repair  to  the  satisfaction  of  Ijewis  Dymcke  and 
his  assigns. .  The  lease  then  goes  on  to  require  th^ 

when 
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1831.       when  the  premises,  and  every  part  thereof  shall  be  *^so 

well  and  effectually  repaired  as  aforesaid/'  the  lessee 

Dtmokb      shall  at  all  times  well  and  sufficiently  repair  and  uphold 

ogshui 

WiTflxsa.  them.  So  that  the  deed  in  the  first  place  assumes  an 
obligation  on  the  tenant  effectually  to  repair,  and  then 
imposes  on  him  the  charge  of  upholding  and  keeping  in 
repair.  Whether  this  amounts  in  substance  to  a  cove- 
nant effectually  to  repair  (if  that  alone  were  required), 
it  is  not  necessary  to  decide,  because  there  is  a  com- 
plete objection  to  the  lease,  upon  the  distinction  between 
*^  repairing**  and  **  rebuilding  and  repairing.'* 

Patteson  J.  I  am  of  the  same  opinion  upon  the 
difference  between  the  terms  '^  repur  "  and  ^  rebuild." 
If  the  addition  of  the  latter  term  would  have  made  no 
difference  in  the  obligation  of  the  lessee^  it  is  unfortunate 
that  it  was  left  out  of  the  lease,  since  no  objection  could 
have  been  made  to  its  introduction.  But  I  think  the 
effect  of  the  two  words  together  is,  that  the  tenant  shall 
rebuild  such  parts  of  the  prembes  as  require  rebuilding, 
and  repair  such  parts  as  need  only  repair.  On  the 
other  point  I  entertain  a  stronger  opinion  than  my  Bhh 
ther  TatnUorif  for  whatever  constrilction  may  be  given 
to  the  covenant  to  lay  out  250/.,  I  think  the  remainder- 
man was  entitled  to  the  benefit  of  a  covenant  which 
should  leave  no  doubt  as  to  the  extent  of  the  lessee's 
obligation.  There  should  have  been  an  absolute  cove- 
nant to  put  the  premises  into  effectual  repair. 

Postea  to  the  plaintiff 
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Carr^  Administratrix,  &c.  of  Joseph  Walker, 

against  Roberts. 

POVEN ANT.    The  action  was  brought  on  a  deed.  The  ss  G.  5. 
whereby  the  intestate  assigned  all  his  real  and  per-  duie,  parts. 
soual  property  to  the  defendant,  in  consideration  of  an  ^lorem  duty ' 
annuity  to  be  paid  to  him  for  his  life,  and  also  of  the  ^mloTs^doa, 
defendant's  taking  upon  himself  the  payment  of  all  debts  "^l^^l^^^ 
due  from  the  intestate,  and  of  an  annuity  previously  so'-  >"  »*!"«» 
inranted  by  the  intestate  to  one  Ann  Smith.    The  de-  ^^^  ^^e  de- 

^         ,         ^  cetsedshiOl 

olaration  stated  a  covenant  by  the  defendant  to  indem-  haye  been  po»- 

tetied  of  or 

nify  the  intestate  against  the  payment  of  (among  other  entitled  to  as  a 
debts)  this  annuity,  and  assigned  as  a  breach,  that  not'benefidally. 
the  sum  of  500/.,  was  due  from  the  intestate  during  his  ^^^^^ 
lifetime  for  aj^ears  of  this  annuity,  and  that  the  defend-  ^  *°  d'afteT 
ant  did  not  pay  those  arrears,  nor  indemnify  the  intes-  ^"^*  ^  Jf«* 

tate,  and  the  plaintiff  since  his  death,  against  them.    The  property  to  b*^ 

who  cove- 
defendant  pleaded,  among  other  things,  that  the  plaintiff  nanted  to  in- 

was  not  administratrix  (a),  &c.     At  the  trial  before  against  the 

Lord  Tenterden  C.  J»,  at  the  Middlesex  sittings  after  JJnidty!  ^  De-* 

last  Hilary  term,  it  appeared  that  the  annuity  was  in  Jjjj^jj  JlSIle? 

arre^r  for  tlie  time  stated  in  the  declaration,  and  Ann  y^^^J  "•<*• 

'  m  the  payment 

Smithf  the  annuitant,  had  brought  an  action  against  during  the 
the  plaintiff,  to  which  she  had  confessed  assets  to  the  time,  the  an- 

nuitant  sued 

amount  of  20/. ;  and  Ann  Smith  had  taken  judgment  for  bis  adminis- 

that  sum  immediately,  and  a  judgment  of  assets  quando  cohered  judg- 

for  the  remainder.  The  costs  in  that  action  were  14/.,  Md^cosu  ex- 
ceeding 2Q£. 
The  administratrix  paid  this,  and  then  sued  B.  on  bis  covenant  for  the  amount :  Held,  that 
the  right  to  recover  this  sum  was  a  part  of  the  intestate's  estate,  and  rendered  the  letters  of 
administration  liable  to  stamp  duty ;  and  that  the  intesute,  if  he  bad  liyed,  could  not  have 
been  considered,  in  respect  of  this  sum,  as  a  mere  trustee  for  tbe  annuitant,  and  haTiog  no 
beneficial  interest. 

(a)  See  S  jr.  4t  jr.  45. 

and 
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1881.       and  these  and  the  201.  had  been  paid.    There  was  no  evi- 
"^  dence  of  any  assets  beyond  the  QOL  so  confessed ;  and 

^^goMtf  the  letters  of  administration  had  no  stamp,  none  being 
necessary  unless  the  estate  were  above  the  value  o£20L 
It  was  objected  for  the  defendant,  that  the  sum  to  be  re- 
covered in  the  action  was  part  of  the  intestate's  propertjy 
and  ought,  therefore,  to  have  been  included  in  the  va- 
luation of  the  estate ;  and  that  if  it  had  been  included, 
a  stamp  would  have  been  necessary.  Hunt  v.  Sieoens{a) 
was  cited.  On  the  other  hand,  it  was  contended,  that 
a  mere  contingent  right  to  recover  damages,  whidi  thid 
was  at  the  time  of  taking  out  the  administration,  could 
not  be  taken  as  part  of  the  intestate's  estate;  and,  fur- 
ther, that  if  the  intestate  in  his  lifetime,  had  recovered 
against  the  defendant,  he  must  have  held  the  proceeds 
only  as  a  trustee  for  the  annuitant,  and  the  plaintiff  if 
she  recovettd,  was  in  the  same  situation ;  and  property 
held  merely  in  trust  was  expressly  exempted  by  the 
statute  65  G.  3.  c.  184>.  sched.  part  8.  Lord  Tenterdfn 
was  of  opinion  that  such  a  contingent  interest  was  not  a 
matter  capable  of  valuation  as  part  of  the  estate^  and 
therefore  that  the  letters  of  administration  did  not  re- 
quire a  stamp.  It  was  then  contended  that  the  plaintiff 
was  entitled  to  recover  not  only  the  debt  and  costs 
actually  paid  in  the  action  brought  by  Ann  Smithy  but 
the  whole  sum  for  which  she  had  recovered  judgment 
against  the  plaintiff  of  assets  quando  acciderint  Lord 
Tenlerden  directed  the  jury  to  find  a  verdict  for  S4A 
only,  but  reserved  liberty  to  the  plaintiff  to  move  to  in- 
crease the  damages.  A  rule  nisi  having  been  obtained 
for  that  purpose,  or  for  a  new  trial, 

(a)  STauni.  IIS. 

John 


Ronitn. 
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John  WiUiams  now  shewed  cause,  and  contended,  that  1831. 
the  plaintiff  not  only  was  entitled  to  no  increase  of  ■"""" 
damages,  but  ought  to  ha?e  been  nonsuited.  He  again  against 
relied  on  Hunt  v.  Stevens  (a),  and  observed  that,  in  that 
case  there  was  nothing  to  raise  the  amount  of  assets 
to  the  value  which  rendered  a  stamp  necessary,  except 
the  sum  claimed,  but  not  yet  recovered,  by  the  adminis* 
trator, 

Campbell  and  White  contril.  By  the  express  words  of 
B5  G,  3.  c.  184.  scheJU  part  8.,  the  administrator  of  one 
who  is  merely  a  trustee  is  exempted  from  the  payment 
of  duty  on  the  probate.  Here  the  plaintiff  has  no  in- 
terest in  the  sum  when  recovered.  She  only  sues  as 
trustee  for  Ann  Smith.  IParke  J.  In  order  to  come 
within  the  exemption,  the  intestate  must  be  a  trustee.] 
The  intestate^  if  he  had  lived,  and  had  sued  upon  this 
covenant,  would  have  been  a  trustee  for  the  annuitant. 
In  Hunt  v.  Stevens  the  administrator  would  have  re- 
covered for  his  own  benefit.  In  the  present  case, 
whatever  the  plaintiff  may  recover  will  be  assets  in 
her  hands  for  the  benefit  o{  Smith. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that,  ac- 
cording to  the  authority  of  Hunt  v.  Stevens  (a),  there 
was  no  sufficient  stamp  upon  the  letters  of  adminis- 
tration. And  it  appears  to  me  that  the  present  is  not  a 
case  within  the  exemption  contained  in  the  stat  SB  G*  3. 
c.  J  8*.  sched.  part  3.  The  words  are,  "  Where  the  es- 
tate in  respect  of  which  letters  of  administration  shall 
be  granted,  or  whereof  such  inventory  shall  be  exhibited 

(a)  3  Taunt,  113. 

Vol.  IL  3  N  and 
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18S1*  and  recorded,  exclusive  qfixihat  the  deceased  shall  haoe 
been  possessed  of  or  *  entitled  as  trustee  for  any  other 

^<v«^  person,  and  not  beneficialfyj  shall  be  above  the  value  of 
20//'  This  provision  was  made  for  the  exemption  of 
mere  trustees,  as  where  property  is  mortgaged  in  trust; 
in  which  case,  if  the  mortgagee's  representative  were 
bound  to  pay  the  whole  amount  of  the  duty,  great  in- 
justice would  be  done.  I  cannot  think  that  Walker^  the 
intestate,  stood  in  the  position  of  a  mere  trustee,  for  he 
had  a  beneficial  interest  in  the  covenant,  since  he  was 
liable  in  the  first  instance  to  Smithy  and  had  an  interest 
in  obtaining  payment  of  her  annuity  from  the  defendant, 
to  relieve  himself.  The  rule,  as  to  increasing  the 
damages,  must  be  discharged,  but  it  may  be  made  ab- 
solute for  a  new  trial,  on  payment  of  the  costs  of  the 
former  trial,  in  order  to  give  the  plaintiff  an  opportunity 
of  taking  out  letters  of  administration  with  the  proper 
stamp. 

Parke  J.  The  exemption  applies  to  trustees  having 
no  beneficial  interest  Here  the  intestate  had  an  in- 
terest in  the  payment  of  the  annuity. 

Tauntom  and  Patteson  Js.  concurred. 

Rule  absolute  for  a  new  trial. 
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Meibelles  against  Banning.  j^TiI' 

HTHIS  was  an  action  of  debt  against  the  postmaster  of  ^^  banng 
liverpodl  for  penalties  under  the  statute  9  Ann^  c.  10.  post-office,  ad- 

clreM6d  to  a 

5. 40.  (a)    The  declaration  charged  that  the  defendant,  party  who  had 

,  .  become  baok- 
naving  nipt,  the  aiaig. 
oee  (in  that 
dnrictcr)  demanded  them  of  the  postmaiter ;  and  be»  belietiag  bon4  fide  that  the  assignee 
was  entitled  to  have  them  for  the  purposes  of  the  commission,  delivered  them  up;  this 
baviag  been  the  piaetioe  of  the  office,  under  similar  circumstanoesy  for  more  than  tliirty 
yean:  Held,  that  the  postmaster  was  not  liable  under  the  act  9  Amu  c  la  t.4a,  for 
wUingly,  wUlmglyf  and  knowing^  detaining  letters,  and  causing  them  to  be  detained  and 
opened. 

(a)  Entitled,  An  Act  for  establisliing  a  General  Post-Office  for  all 
Her  Majesty 'a  Dominions,  &c.     Sect.  4a  is  as  follows :  -^  "  And  whereas 
abuses  may  be  committed  by  wilfully  opening,  embezzling,  detaining, 
and  delaying  of  letters  or  packets,  to  the  great  discouragement  of  trade, 
commerce,  and  correspondence;  for  prevention  thereof  be  It  enacted»  &e. 
that  from  and  after,  ftc.  no  person  shall  prenime  wittingly,  willingly,  or 
knowingly  to  open,  detain  or  delay,  or  cause,  procure,  permit,  or  suffer 
to  be  opened,  detained  or  delayed,  any  letter  or  letters,  packet  or  packets, 
after  the  same  is  or  shall  be  delivered  into  the  general  or  other  posi-office» 
or  into  the  hands  of  any  person  or  persons  employed  for  the  receiving  or 
carrying  post  letters,  and  before  delivery  to  the  penons  to  whom  they  are 
directed,  or  for  their  use ;  except  by  an  express  warrant  in  writing  under 
the  hand  of  one  of  the  prindpol  secretaries  of  state  for  every  such  opening, 
detaining,  or  delaying ;  or  except  in  such  cases  where  the  party  or  parties 
to  whom  such  letter  or  letters,  packet  or  packets,  shall  be  directed,  or 
who  is  or  are  hereby  chargeable  with  the  payment  of  the  port  or  porta 
thereof,  shall  refuse  or  neglect  to  pay  the  same ;  and  except  such  letters 
or  packets  as  shall  be  returned  for  want  of  true  dtreaions,  and  where  the 
party  to  whom  the  same  is  or  are  directed  cannot  be  found ;  and  that 
every  person  off*endlng  in  manner  aforesaid,  or  who  shall  embeule  any 
such  letter  or  letters,  packet  or  packeU,  shall  for  every  such  offence  forfeit 
the  sum  of  SO^"  to  be  recovered  by  action,  ice,  (as  pointed  out  in  the 
clause,)  by  such  persons  as  will  inform  or  sue  for  the  same;  **  and  over 
and  above  such  penalty  as  aforesaid,  every  such  person  so  offbading  as 
aforesaid  shall  be  for  ever  incapable  of  having,  using,  exercisiog,  or  en- 

3  N  2  joy»ng 
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1881.  having  a  certain  oflBce  and  employment  in  the  post-office, 
,,  did,  without  the  consent  or  license  of  the  plaintiff, 

againtt  wittingly,  willingly,  and  knowingly  detain  and  delay, 
and  cause,  procure,  permit,  and  suffer  to  be  detained 
and  delayed,  a  letter  directed  to  and  intended  for  the 
plaintiff,  and  which  had  come  into  and  was  in  the  hands 
and  custody  of  the  defendant  by  reason  of  his  said  em- 
ployment, after  such  letter  had  been  delivered  into  the 
said  post-office  for  the  purpose  of  being  delivered  to  the 
plaintiff,  and  before  the  same  had  been  delivered  to  the 
plaintiff  or  for  his  use;  and  without  any  of  the  excuses 
mentioned  in  the  fortieth  section  of  the  statute,  all  which 
were  negatived  by  the  declaration.  There  were  separate 
counts  for  causing,  and  for  permitting,  a  letter  to  be 
detained  and  delayed;  and  others,  for  causing  and  for 
permitting  a  letter  to  be  opened^  contrary  to  the  statute; 
and  there  were  two  other  sets  of  counts,  relating  to  other 
letters.  The  defendant  pleaded  the  general  issue.  At 
the  trial  before  Parke  J.,  at  the  Lancaster  Spring  assizes 
18S0,  a  verdict  was  taken  for  the  plaintiff  for  three 
penalties  (on  such  of  the  counts  as  should  be  afterwards 
agreed  on),  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 


jojiog  any  office,  trust,  or  emplojmeiit  in  or  relating  to  the  post-office,  or 
any  branch  tbereof." 

Bj  sect.  41.  it  is  enacted,  ''that  no  person  shall  be  capable  of  exer- 
cising any  employment  relating  to  the  po8t*office  until  he  shall  have  taken  an 
oatl)  that  he  will  not  wittingly,"  &c.  (in  the  terras  of  sect.  40.)  detain, 
delay,  &c.  any  letter  or  packet  which  shall  come  to  his  hands  by  reason 
of  his  employment  in  the  post-office,  except  in  the  cases  before  specified 
(which  are  particularly  set  out  in  the  oath);  and  that  he  will  notembessle 
any  such  letter  or  packet. 

In 


Bamvino, 
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In  May  1829,  a  commission  of  bankrupt  was  issued        1831. 
against  the  plaintifT,  who  had   beFore  that  time  car-     ^'"'" 

^  MuBXL&tS 

ried  on  business  as  ^a  merchant  at  Liverpool ;  and  on  jigamu 
the  19th  oF  June,  Mr.  HarboUle^  a  merchant  of  Man- 
cJiester^  was  appointed  sole  assignee*  On  the  2Sd  of 
June  Mr.  Harbotile  wrote  to  the  defendant,  and  in- 
formed him  that  he  (Harbottle)  was  appointed  as* 
signee  of  the  plaintiff's  estate,  and  in  that  character 
required  the  defendant,  as  postmaster,  to  forward  to 
him  (Harbottle)  any  letters  that  might  be  addressed 
to  the  plaintiff.  The  defendant  forwarded  to  Mr.  Har^ 
bottle^  by  return  of  post,  three  letters  which  were  the 
subject  of  this  action,  and  which  had  been  lying  in 
the  Liverpool  post-office  for  some  days  in  a  letter- 
box kept  there  for  the  plaintiff's  use,  and  in  which,  by 
an  arrangement  with  the  postmaster,  it  had  been  the 
practice  to  put  any  letters  directed  to  him.  The 
case  stated,  that  in  so  forwarding  them,  the  defendant 
acted  bon&  fide  under  a  belief  that  Mr.  Harbottle^  as 
assignee,  had  the  absolute  property  in  such  letters,  and 
was  entided  to  demand  the  possession  of  them,  to  open 
and  use  them  for  the  purposes  of  the  commission ;  and  it 
was  added  that  the  defendant  had  no  other  motive  or 
reason  for  delivering  them  up.  The  three  letters  so 
forwarded  were  opened  and  read  by  Mr.  HarboitUi  but 
the  contents  did  not  appear  to  relate  to  the  bank- 
rupt's estate,  trade,  or  dealings,  or  to  any  matter  in 
which  his  assignee  or  creditors  had  ah  interest.  Mr. 
Harbottle  afterwards  delivered  them  to  the  plaintiff  It 
was  proved  to  have  been  the  usage  of  the  post-office  at 
Liverpool^  for  thirty  or  forty  years  before  this  transaction 
to  deliver  all  bankrupts'  letters  to  their  assignees,  if 

3  N  S  required 
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1831.       reqaired  by  them,  and  to  continue  such  delivery  till 

the  assignees  gave  counter-orders.    This  proof  was  ob- 

agamai       jected  to  as  inadmissible,  and  was  received,  subject  to 

Banitiko.  . 

such  objection. 

In  the  year  preceding  his  bankruptcy^  the  plainti£P 
had  gone  from  Liverpool  to  South  America,  {ie  had 
never  returned  to  Liverpool^  but  was  in  LoHdan  for  some 
time  before  the  issuing  of  the  commission.  He  was 
arrested  there  on  the  9th  of  Mcty  1829,  and  remained  in 
the  King's  Bench  prison  till  the  20th  of  June  following. 
On  the  9th  oiJune^  a  friend  of  the  plaintiff  called  at  the 
Liverpool  postroffice  by  his  direction,  applied  for  his  let- 
ters, and  received  some  which  were  then  lying  there  for 
him,  directed  them  to  the  plaintiff  in  London^  and  re-de- 
livered them  to  the  clerk  in  the  post-oflBce.  There  was  no 
further  proof  that  the  defendant,  at  the  time  of  the  trans- 
action with  Harbattie^  knew  where  the  plaintiff  resided. 
The  defendant,  in  a  letter  to  the  plaintiff  of  the  1st  of 
August  1829,  stated  that  he  had  seen  the  letters  which 
were  the  subject  of  this  action,  remaining  in  the  oflBce, 
had  been  aware  of  the  causes  which  prevented  the  plaun- 
tiff's  applying  personally  for  them,  and  bad  cautioned 
the  clerks  against  delivering  them  to  any  unauthorised 
person.  It  did  not  appear  that,  from  the  time  of  their 
arrival  till  they  were  applied  for  by  the  assignee,  any 
other  person  had  enquired  for  them. 

If  the  Court,  under  these  circumstances,  thought  the 
penalties  not  recoverable^  a  nonsuit  was  to  be  entered. 
The  case  was  now  argued  by 

TomUfison  for  the  plaintiff.     Two  questions   arise 
upon  this  case*    The  first  is  of  great  and  general  im- 
portance. 


BAiTKura. 
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portance,  namely,  whether  assignees  of  a  bankrupt  have       18SL 
a  right  to  intercept  his  letters  at  the  post-oflBce,  on 

Mkikiu.ii 

the  chance  that  they  may  contain  matters  relative  to     jigama 
the  estate;  the  act  making  no  exception  in  &your  of 
assignees,  and  there  being,  as  the  plaintiff  contends, 
no  right  of  property  in  them  upon  which  such  a  claim 
can  be  grounded  (a).     The  second  question,   assum- 
ing the  law  to  be  with  the  plaintiff  on  the  first,  is, 
whether  the  acts  of  the  defendant  are  offences  to  which 
the  penal  clause,  9  AntL  c.  10.  s.  40«,  is  applicable.  [Lord 
Tenterden  C.  J.    It  will  be  better  to  take  that  question 
first.     Were  these  acts  committed  ^^  wittingly,  willingly, 
and  knowingly,"  within  the  meaning  of  the  statute,  being 
done  bon&  fide^  and  in  pursuance  of  a  long-established 
practice  ?]    The  statute  must  be  construed  as  imposing 
the  penalties,  not  merely  where  the  act  is  done  from  a 
corrupt  motive,  but  also  where  the  officer,  presuming 
on  his  own  judgment,  sets  up  a  title  to  the  letters,  at 
variance  with   that  of  the  party  to  whom  they  are 
addressed.    It  never  was  intended  by  the  statute  to 
vest  a  discretion  in  him,  which  might  be  productive  of 
so  much  inconvenience.    The  preamble  of  the  clause 
certainly  recites  that  abuses  may  happen ;  but  there  are 
no  words  in  the  enacting  part  which  render  a  corrupt 
intention  necessary  to  constitute  the  offences  provided 
against.     The  words   ^^  suffer  to  be  opened,"  which 
describe  the  offence  here  charged,  imply  nothing  more 
than  mere  knowledge.    [Lord  Tenterden  C.  J.    Why 
are  the  words  ^*  wittingly,  willingly,   or  knowingly," 

(a)  As  to  the  property  in  letten,  mod  the  rights  which  different  persons 
aoay  hsTe  in  the  same  letters,  see  Lard  tmd  Lady  Peitetal  ▼.  PA^Rpc* 
S  Veu  4'  Btomet,  19.>  and  Gee  ▼.  Priiekard,  2  Aoomf.  402.,  and  the  au- 
thorities referred  to  in  those  cases. 

3  N  4p  introduced?] 


BAiiiriirtft 
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1 8S 1 .       introduced  ?]  The  words  "  wittingly,**  and  "  knowbgly," 
.  are  to  exclude  cases  of  mere  carelessness  or  mistake; 

Mkxkellcs 

agamti  <*  willingly,"  may  have  been  meant  to  excuse  acts  done 
under  constraint  or  necessity.  The  language  of  the  oath 
(j.  41.)  is  distinct,  and  embodies  all  the  exceptions  al- 
lowed by  the  act ;  the  defendant  has  taken  upon  him,  by 
virtue  of  a  practice  established,  it  does  not  appear  how, 
to  engraft  a  new  exception  on  the  terms  of  the  statute* 
He  cannot  excuse  himself  by  alleging  ignorance  of  the 
law ;  for  the  words  of  the  act  which  refer  to  knowledge, 
only  signify  knowledge  of  the  facts.  That  the  defendant 
had ;  and  he  was  bound  to  perform  his  duty  according 
to  a  right  understanding  of  the  statute. 

F,  PoUockf  contrk,  was  stopped  by  the  Court. 

Lord  T£MT£RDEK  C.  J.  The  words  "  wittingly, 
Ivillingly,  or  knowingly,"  in  this  penal  clause,  must 
have  been  introduced  with  some  view:  if  we  suppose 
them  to  have  no  particular  meaning,  it  would  have  been 
sufficient,  without  adding  more,  to  impose  the  penalty 
on  any  person  opening  or  detaining  letters,  or  sufiering 
them  to  be  opened  or  detained.  Then,  if  these  words 
have  a  meaning,  We  must  look  for  the  explanation  of 
them,  first,  to  the  preanible  of  the  clause  in  question ; 
and  that  recites  that  abuses  may  be  committed  by  wil* 
fully  opening,  embezzling,  and  detaining  letters.  The 
enacting  part  states  what  shall  be  the  dodseqUence  of  so 
doing,  namely,  that  the  person  so  offending^  or  who  shall 
embezzle  any  Utter,  shall,  for  every  such  oflfence,  forfeit 
20/.,  to  be  recovered  by  a  qui  tam  action ;  and,  over  and 
nbove  such  penalty,  shall  be  for  ever  incapable  of  ex- 
ercising any  office,  trusty  or  employment  in  oi*  relating 

to 
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to  the  post-office.     Now,  in  the  interpretation  of  an  act        1831. 
so  highly  penal  on  the  party  offending^  we  must  be       ' 
careful  to  adopt  such  a  construction  as  will  strictly  an-      jigama 
swer  to  the  intention  expressed  by  the  legislature :  and 
sb  construing  the  clause  in  question,  it  seems  to  me  that 
the  words  *'  wittingly,  willingly,  or  knowingly,"  must  be 
taken  to  denote  acts  done  with  a  conscious  mind  that 
the  party  is  doing  wrong.    If  so,  it  is  clear  that  the 
plaintiff  cannot  recover;  for  the  case  states  that,  in  de- 
livering up  these  letters,  the  defendant  acted  bonfi  fide 
under  an  impression  that  he  was  performing  his  duty ; 
and  he  might  think  himself  warranted  in  that  opinion, 
by  the  practice  which  had  prevailed  for  thirty  or  forty 
years. 

Parke  J.  In  an  action  for  penalties,  and  where  a 
judgment  against  the  defendant  would  be  attended  with 
such  serious  consequences,  the  law  must  be  strictly 
construed:  and  I  think  we  must  consider  the  fortieth 
section  of  this  act  as  applying  to  cases  where  the  officer 
knowingly  and  willingly  does  what  is  wrong;  not,  there- 
fore, to  that  of  a  postmaster  delivering  letters  to  a  per- 
son who,  as  he  believes,  has  a  right  to  demand  them* 
So,  in  Wright  v.  Smith  (a),  which  was  an  action  by  a 
landlord  against  a  tenant  for  double  value,  under  the 
statute  4  G.  2.  c.  28.,  it  was  determined  by  the  Court  of 
Exchequer,  that  a  holding  of  the  premises  by  the  tenant 
without  fraud,  and  under  a  fair  claim  of  right,  was  not  A 
wilfid  holding  over  within  the  statute. 

Taunton  J.  The  clause  here  in  question  does  not 
render  it  absolutely  necessary  that  the  letters  should  bo 

(a)  B  Eip.  N.  P.  C.  S03. 

delivered 
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delivered  to  the  person  whose  address  they  bear:  if 
they  are  delivered  for  his  use,  the  penalties  do  not 
attach.  In  this  case  the  defendant  bona  fide  believed 
that,  in  delivering  the  letters  to  the  assignee,  he  was 
delivering  them  for  the  use  of  the  bankrupt  or  of  his 
estate :  and  I  think  the  clause  does  not  apply  where  the 
letters  are  given  to  a  person  claiming  under  a  colour 
of  title. 


Patteson  J.  The  statement  in  the  case  being  that 
the  delivery  of  the  letters  was  bon&  fide,  I  thmk  it 
cannot  be  said  that  the  defendant  acted  *^  wittinglfi 
willingly,  and  knowingly*'  against  the  statute. 

Nonsuit  to  be  entered. 


Tttetday, 
iVbv.  15th. 


Hopkins  against  Thorogooo. 


By  a  turnpilui      A  SSUMPSIT  by  the  lessee  of  tolls.     At  the  trial 

acta  certain         £\ 

toU  was  to  be  before  Lord  TerUerden  C.  J.,  at  the  Middlesex  sit- 

taken  at  ti^vj 

turnpike  on  the  tings  after  Trinity  term  1829,  a  verdict  was  found  for 

to  o.»  for  four  ^^  plaintifi*,  subject  to  the  opinion  of  this  Court  upon 

S^7S;|?J^«  the foUowing case:- 

*\iubM-  ^y    *  G,^.  c.  106.  5.  19.,    certain    tolls   were  im- 

^rorided^^  posed,  to  be  taken  at  every  turnpike  on  the  road  from 

no  person  Whitechopel  to  Ofigar,  and  amonirst  others  the  follow- 

shouIdpaytoU    .  **  ® 

more  than  once  ing :  —  "  For  three  or  Jour  horses^  or  other  beasts  of 

in  the  same  daj    ,  ,         ,        . 

for  passing  or     draught,  drawing  any  coach,  chariot,   chaise,   berlin, 
thesame horses,  laudau,  calash,  hearse,  or  pleasure  carriage.  Is."    By 

orcarriageSf 

through  anj  of  the  turnpikes,  but  that  every  person  after  haTing  paid  toll  once,  and  pn^ 

ducing  a  ticket^  should  pass  with  the  same  horses  and  carriages  toll  free  during  such  day. 

Heldf  that  a  second  toll  was  payable  for  passing  on  the  same  day  two  toll  gates  on  the 
roady  with  the  same  carriage,  but  drawn  by  different  horses ;  for  that  the  clause  imposing 
the  toll  was  clear,  and  the  ciempting  clause  either  meant  that  the  horses  should  be  tl» 
same,  or  was  too  ambigooos  to  control  the  pre? ious  enactment. 

the 
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the  twentieth  section  it  is  provided,  ^*  that  no  person  .1831. 
shall  pay  toll  more  than  once  in  the  same  day  for  pass-  ,, 
ing  or  repassing  with  the  same  horseSf  cattle,  beasts,  or  agahui 
carriages^  through  all  or  any  of  the  turnpikes  or  toll- 
gates,  &C.;  but  that  every  person,  after  having  pud 
toll  once  as  aforesaid,  and  producing  a  note  or  ticket 
denoting  the  payment  of  such  toll,  shall  afterwards  pass 
with  the  same  horses,  cattl^  beasts,  and  carriages  toll 
free  during  that  day,  through  all  and  every  the  gate  and 
gates,"  &c  By  the  twenty-first  section  it  is  enacted, 
*^  that  for  all  horses,  &c.  drawing  any  stage-coach,  car- 
rying passengers  or  goods  for  hire,  for  which  toll  shall 
have  been  paid,  and  which  shdl  return  on  the  same  day 
through  the  same  turnpike  or  toll-gate,  the  tolls  thereby 
made  payable  shall  be  paid  for  repassing,"  &c.  The 
above  toll  of  Is*  was  afterwards  reduced  to  9d.  On  the 
road  from  Whitechapel  to  Ongar  there  are  three  toll- 
gates  ;  Whitechapel  gate,  Stratford  gate,  and  Woodford 
Bridge  gate.  In  July  1828  the  defendant,  who  is  a  stage- 
coach proprietor,  paid  the  toll  of  9d.  at  the  Woodford 
Bridge  gate,  and  afterwards,  and  before  the  coach  ar- 
rived at  the  Whitechapel  gate,  changed  horses.  Upon 
a  toll  of  9^2.  being  there  demanded,  he  produced  the 
ticket  given  him  at  the  Woodford  Bridge  gate,  and  con* 
tended  that,  notwithstanding  the  change  of  horses,  he 
was  exempt  from  paying  at  the  Whitechapel  gate.  The 
question  for  the  opinion  of  this  Court  was,  whether 
or  not  the  defendant  was  liable  to  pay  the  toll  when 
his  coach  passed  through  the  Whitechapel  gate,  the 
horses  having  been  changed  before  they  reached  that 
gate? 

F.  Kelfyf 
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1831.  F.  Kelly,  for  the  plaintiif.     The  defendant,  having 

jj  paid  toll  at  Woodford  Bridge  gate,  and  having  changed 

agaimi  horses  afterwards,  was  liable  to  pay  an  additional  toll 
at  the  Whitechapel  gate  in  respect  of  the  same  car- 
riage drawn  by  different  horses.  Here,  by  section  19., 
the  toll  is  imposed  on  the  horses  or  other  beasts  of 
draught  drawing  any  carriage.  If  the  case  had  stood 
upon  this  section  alone,  the  plaintiffs  might  have  de- 
manded an  additional  toll,  in  respect  of  the  carriage 
and  horses;  but  section  20.  provides,  that  no  person 
shall  be  liable  to  pay  toll  more  than  once  in  the  same 
day,  for  passing  with  the  same  horses  or  carriages 
'  through  all  or  any  of  the  tqll-gates ;  but  that  all  per- 

sons having  paid  toll,  and  producing  a  ticket,  shall 
afterwards  pass  with  the  same  horses  and  carriages  toll 
iree  through  all  the  gates.  It  will  be  said  that  a  party  is 
exempted  from  toll  who  passes  with  **  the  same  horses  or 
the  same  carriage  / "  but  taking  the  whole  of  section  20. 
together,  that  is  by  no  means  clear ;  for  though  in  the 
early  part  of  that  section,  which  merely  declares  that  no 
person  shall  be  liable  to  pay  toll  more  than  once  in  the 
same  day,  the  words  ^*  horses  or  carriages  *'  are  used ; 
yet,  in  the  latter  part,  which  exempts  persons  having 
paid  toll  once  from  the  payment  of  a  second  toll,  the 
words  are  **  horses  and  carriages.''  The  exempting  part 
of  the  clause,  therefore,  only  applies  to  persons  passing 
with  the  same  horses  as  those  in  respect  of  which  the 
former  toll  was  paid.  Here  the  toll  is  demanded,  not 
for  passing  with  the  same  carriage,  but  for  passing  with 
different  horses.  He  cited  Ijoaring  v.  Stone  (a),  and 
Jackson  V.  Curwen{b). 

(o)  2  A  4-  C.  515.  (6)  SB.fC,  3U 

R.  V.  Ricliards 
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jR.  V.  Richards  contra.    The  question  turns  upon  the       1881. 
meaning  of  the  exempting  clause,  and  if  there  be  any 

"  HOFSIKS 

ambiguity  in  the  act,  the  construction  must  be  in  favour       ogama 
of  the   public.     Chambers  v.   Williams  {a\   Stourbridge 
Canal  Company  v.  Wheeley  {b)*    It  is  true  that,  here,  the 
toll  is  imposed  on  the  horses,  but  then,  by  the  exempt- 
ing clause,  no  person  is  to  pay  toll  more  than  once  in  the 
same  day,  for  passing  or  repassing  with  the  same  horses 
or  carriages  through  any  of  the  toll  gates.     The  defend- 
ant, therefore,  having  paid  toll  at  the  Woodford  Bridge 
gate^  was  not  liable  to  pay  a  second  toll  for  passing  the 
Whitechapel  gate  with  the  same  carriage,  though  with 
different  horses.     In  Norris  v.  Poate{c)j   the  toll  was 
imposed  on  the  horses  drawing  any  coach  ;  and  by  the 
exempting  clause  it  was  enacted,  that  if  any  person 
should  have  paid  the  toll  for  passing,  the  same  person, 
upon  producing  a  ticket,  should  be  permitted  to  repass 
free  with  the  same  cattle  or  carriage ;  and  it  was  held, 
that  the  toll  having  been  paid  by  the  coachman  on  pass- 
ing,  for  horses  drawing  a  stage-coach,  a. second  toll 
could  not  be  demanded  for  the  same  horses  repassing, 
though  with  a  different  coach  belonging  to  the  same 
proprietor,   and  a   different  coachman;  and  Park  J. 
there  observed,  that  the  judgment  in  Loaring  v.  Slone  {d) 
turned  on  the  conjunctive  *^  and "  in  the  exempting 
clause  of  the  act.     Here  the  same  person  returned  with 
the  same  carriage.     In  Jackson  v.  Cttrwen  (^),  the  toll 
was  imposed  on  the  horses  drawing  a  carriage ;  but  it    . 
was  provided  that  no  more  than  one  toll  should  be  taken 
from  any  person  for  the  same  carriage,  horses,  beast, 

(a)  S  B.^C.  36.  n.  (M  Antd,  798. 

(c)  5  Bittgh.  41.  (tf)  8  P.  <}  C.  515. 

(r)  6B.4[C.SU 

or 
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1881.       or  other  cattle  passing  once  and  repassing  once  in  the 
~~'       same  day ;  and  it  was  held,  that  the  second  toll  vas  not 
o^Abuf       pqrable  for  the  same  horses  passing  once  and  repassing 
once  in  the  same  day,  drainng  a  different  carriage  be- 
longing to  the  same  proprietor. 

Lord  Tbntebden  C.  J.  There  are  two  modes  of 
imposing  toll  in  acts  of  parliament.  In  some,  they  are 
imposed  on  the  carriage ;  in  others,  on  the  horses  draw- 
ing the  carriage.  Of  late  years,  the  latter  is  the  more 
usnal  course,  it  being  more  &vourable  to  those  who 
manage  the  road.  Here  the  toll  is  imposed  on  the 
horses  drawing  the  carriage.  If  the  question  had  been, 
whether  a  second  toll  would  be  payable  in  respect  of  the 
same  horses  drawing  a  difierent  carriage,  the  arguments 
urged  on  the  part  of  the  defendant  would  have  consi- 
derable weight,  because  the  question  would  then  turn  en- 
tirely on  the  twentieth  section,  which  is  ambiguous ;  but 
we  are  not  called  upon  to  decide  that  Here,  the  only 
question  is,  whether  a  second  toll  is  payable  in  respect 
of  diflferent  horses  ?  It  seems  to  me  that,  as  the  toll  is 
imposed  expressly  on  the  horses,  a  second  toll  is  pay- 
able on  the  same  day  in  respect  of  difierent  horses  draw- 
ing the  same  carriage.  By  the  nineteenth  section  a  toll 
would  be  clearly  payable  at  every  turnpike-gate  for 
every  three  or  four  horses  drawing  any  carriage.  A 
second  toll  would,  by  this  section,  have  become  payable 
at  the  Whiiechajpel  gate.  But  it  is  said,  that  the  defend- 
ant, having  paid  a  toll  at  the  Woodford  Bridge  gate^  is, 
by  the  twentieth  section,  exempted  from  the  payment  of 
a  second  toll  at  the  WhUechapel  gate,  though  he  passed 
through  that  gate  with  difierent  horses,  because  he 
passed  with  the  same  carriage.     The  language  of  that 

section 
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section  is  yery  ambiguous,  and  the  meaning  of  it  much        1881» 
too  doubtful  to  prevail  against  the  plain  meaning  of  the 
dause  imposing  the  toH.    The  judgment  of  the  Court       agaum 
must,  therefore,  be  for  the  plaintiff. 

Parke  J.  Some  little  doubt  is  created  in  this  case 
by  the  twentieth  section.  In  construing  the  act,  the 
true  point  to  look  at  is  the  subject-matter  on  which  the 
toll  is  imposed,  which  in  this  case  is  the  horses.  The 
different  parts  of  the  twentieth  section  are  inconsistent 
with  each  other ;  and,  taken  as  a  whole,  it  is  without 
any  definite  meaning.  The  safer  course,  therefore,  is  to 
look  to  the  plain  meaning  of  the  clause  imposing  the 
toll ;  and  according  to  that,  a  toll  was  demandable  at 
the  Whiiechapel  turnpike-gate  in  respect  of  different 
horses,  though  drawing  the  same  carriage^ 

Taunton  J.  According  to  the  plain  meaning  of  the 
clause  imposing  the  toll,  the  duty  becomes  payable  at 
every  toll  gate  in  respect  of  the  horses  drawing.  The  - 
only  doubt  arises  from  the  unfortunate  use  of  the  word 
'*  or ''  in  the  early  part  of  the  twentieth  section.  In  the 
latter  part  of  that  section  the  word  ^*  and "  is  used, 
which  imports  that  the  horses  as  well  as  carriage  must 
be  the  same  to  come  within  the  exemption ;  and  I  can- 
not help  thinking  that  the  word  ^  or,"  in  the  early  part 
of  the  section,  was  introduced  by  mistake.  Upon  the 
whole,  my  opinion  is,  that  the  exemption  from  toll  does 
not  apply  unless  the  same  horses  draw  the  same  carriage. 

Patteson  J.  I  think,  in  order  to  claim  this  exemp- 
tion, it  is  necessary,  at  all  events,  that  there  should  be 
the  same  horses.    The  difficulty  arises  from  the  use  of  . 

the 
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183L       the  word  ^<or"   in  the  early  part  of  the  exempting 

„  clause.     If  it  had  been  used  in  both  parts  of  the  sectioa 

agahui       I  should  have  entertained  some  doubt ;  but  as  the  word 

TflOBOOOODf 

<*  and "  is  used  in  the  latter  part,  I  think  the  l^s- 
lature  intended  that  an  additional  toll  should  be  paid  for 
different  horses.   The  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff 


^rSh        ^^^  ^^^'  The  Right  Hon.  Sir  N.  C.  Tindal 


2f<w.  15th. 


against  Roe. 


A  tenut  who     /^AMPB ELL  had  obtained  a  rule  calling  upon  Amory 

has  surrenaAred    v^ 

hit  tenn,  but  Pratlf  the  tenant  in  possession,  to  shew  cause  why, 

Fefuses  to  Quit 

the  premiseiy  in  addition  to  the  common  rule  and  undertaking  he 
^ectmenT  should  not,  in  case  of  a  verdict  for  the  plaintiff  give 
iMSord^'be***  judgment  of  the  term  next  before  the  trial;  and  why 
^te'^'^'toi?  he  should  not  enter  into  a  recognizance, .  by  himself 
recognistnce      qj^^  sureties,   to  pay   the   costs  and   damages  which 

preacribed  by  '    "^  ^ 

1  G.4.C.  87.     should  be  recovered  by  the  plaintifi^  according  to  the 

9*  1.  in  oMi 

where  the  term  Statute  1  G.  4.  c.  87*  5. 1.  Praiff  the  tenant^  had  held  a 
expired,  or  been  fann,  which  was  the  subject  of  this  action,  under  a  lease 
5!^l!!^     frora  ^he  lessor  of  the  plaintiff,  for  a  tenn  which  had 

not  elapsed  at  the  time  of  the  present  application. 
Being  indebted  to  the  lessor  of  the  plaintiff  for  a  large 
amount  of  rent,  and  being  insolvent,  he  assigned  the 
farm  and  all  his  other  effects,  for  the  benefit  of  his 
creditors,  to  certain  parties,  in  trust,  among  other 
things,  to  surrender  the  lease,  if  they  should  so  think 
fit.  They  entered  into  possession,  and  managed  the 
farm ;  but  allowed  Prait  and  his  family  to  continue  in 
the  dwelling*>house.  The  trustees  ultimately  sorrefH 
dered  the  lease  by  deed  to  the  lessor  of  the  platntifl^ 
who  then  required  Pralt  (in  writing)  to  give  up  pos- 

sessioDf 


Ros. 
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session.    He  refused,  and  was  thereupon  served  with  a  18S1. 
declaration  in  ejectment,  and  the  noUce  directed  by  the  ^^ 

statute^  to  appear  in  court  and  give  bail.  Timval 


Barskm  now  shewed  cause.  The  tenant  is  not  coin- 
pellable  to  enter  into  recognizance.  The  statute  pro- 
vides for  two  cases ;  —  where  the  term  or  interest  of 
any  tenant  holding  for  a  term  or  number  of  years  cer- 
tain, or  from  year  to  year,  '*  shall  have  expired^  or  been 
determined  either  by  the  landlord  or  tenant  by  regular 
notice  to  qidty  Here  neither  event  has  taken  place. 
An  act  calling  upon  a 'tenant  to  give  security  before  he 
is  admitted  to  defend  his  possession  ought  to  be  con- 
strued strictly.  The  statute  says,  that  on  production  of 
the  lease,  and  affidavit  made  of  the  due  execution,  and 
that  the  interest  has  expired  or  been  determined  by 
notice  to  quit,  the  landlord  may  move  as  has  been  done 
here.  If  it  had  been  meant  to  include  the  case  of  a 
surrender,  the  statute  would  probably  have  required  a 
production  of  the  instrument  by  which  the  surrender 
was  made.  In  Doe  dem.  Pemberton  v.  Roe  (a),  this 
court  refused  a  rule  for  a  recognizance  where  the  hold- 
ing was  not  strictly  of  the  description  specified  by  the 
act.  Doe  dem.  Cardigan  v.  Roe  (&),  b  nearly  in  point. 
There  the  tenant  had  given  a  notice  of  his  intention  to 
quit  at  a  time  earlier  than  the  regular  expiration  of  the 
lease:  the  landlord  accepted  it:  but  the  tenant  would 
not  quit  at  the  time;  and  on  ejectment  brought  and 
motion  made,  as  in  the  present  case,  this  Court  held 
that  the  statute  did  not  apply. 

Campbell  contra.     This  is  a  case  clearly  within  the 
mischief  of  tlie  act;   for  the  grievance  there  recited, 

(a)  7B.ta  2.  (6)  1  Difwi.iRy.  540. 

Vol.  II.  S  O  (sect 
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1831*       (sect.  1.)  is  the  unlawful  holding  over  by  tenants  ^'  after 
~^^       the  expiration  or  legal  determination  of  their  terms  or 

Dob  dem. 

TiNSAL  interests."  The  interest  here,  if  it  had  not  expired, 
Roi.  had  been  determined.  In  Doe  dem.  Cardigan  v.  Boe 
the  term  in  the  lease  had  not  expired,  and  the  Court 
may  not  have  thought  that  the  tenant's  interest  was 
^  determined  by  regular  notice  to  quit,"  within  the 
meaning  of  the  statute.  But  here  the  tenant  is  only  in 
possession  by  a  mere  contumacious  holding  over. 

Lord  Tenterden  C.  J.  This  Court  has  already 
put  its  construction  on  the  clause  in  quesUon  in  Doe 
dem.  Cardigan  v.  Roej  and  I  am  not  prepared  to  say 
that  that  construction  was  wrong. 

Parke  J.  The  present  case  must  be  decided  by 
Doe  dem.  Cardigan  v.  Roe  s  though,  if  this  were  res 
integra,  I  should  perhaps  think  that  such  a  construction 
ought  not  to  prevail,  for  it  seems  to  me  calculated  to 
defeat  the  real  object  of  the  statute. 

Taunton  J.  I  think  the  statute  applies  only  to 
cases  where  the  term  has  come  to  a  natural  end,  or  been 
extinguished  by  a  regular  notice  to  quit.  I  see  no 
reason  to  find  fault  with  the  decision  which  has  been 
referred  to. 

Patteson  J.  I  think  we  must  adhere  to  the  de- 
cision in  Doe  dem.  Cardigan  v.  Roe.  The  rule  mosl 
therefore  be  discharged. 

Rule  discharged,  without  costs,  (a) 

(a)  See  Uie  obflenrttions  of  the  Court  on  this  statate^  in  Doe  dem. 
Tkmpt  T.  iZof,  SB.^A.  766. 
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D 


Johnson  against  Durant  and  Another.         •fj*'"^'  . 

^^  Nov,  18th. 

£BT  on  an  award.     The  declaration  stated  that  a  An  order  of 


cause  was  depending  between  the  plaintiff  and  the  made  in  an 

tion  where  the 

defendants  in  the  King's  Bench,  and  a  certain  question  main  point  in 
having  arisen  between  them,  whether  the  plaintiff  was  whether  certain 
entitled  to  recover,  as  against  the  defendants,  the  sum  ^lue  of  which 
of  24.6/.  35.,  part  proceeds  of  a  certain  bill  of  exchange  [SJ"*fJo^'^';j 
for  292/.  105.,  in  question  in  that  cause:  and  also,  whe-  propoM^to 

'        ^  '  '  setoffagaiott 

ther,  against  such  amount,  the  defendants  were  entitled  the  plaintiff*! 

daim,  had  been 

to  a  set-off  of  the  like  sum  of  246/.  35.  for  a  bale  of  silk,  bought  by  the 

plaintiff  of  the 

it  was  ordered  by  Lord  Tenierden,  that  that  question  defendanu,  or 
should  be  referred  to  the  arbitration  of  P.  £.,  B.  C,  queition  stated 
and  «7.  G.,  who  afterwards  awarded  and  determined  that  ^  whether 
the  plaintiff  was  entitled  to  recover  against  the  defend-  J"^  "<>*  **"•  de- 

*^  <^  fendantt  were 

ants  the  said  sum  of  246/.  35.,  part  proceeds  of  the  bill  of  ^^^^  *®  ■** 

■  '^  off  the  turn  of 

exchange  in  the  said  order  mentioned,  and  that  against  s46A    The 

arbitrators  (as 

such  amount  the  defendants  were  not  entitled  to  set  off  was  alleged} 
the  like  sum  of  246/.  35.  for  a  bale  of  silk.    The  de-  to  decide  the 
claration  then  stated,  that  the  plaintiff  had  demanded  this  filldFng'that,  lu 
sum  of  246/.  35.,  but  the  defendants  had  not  paid  it.  u^^deduc. 
To  this  were  added  the  usual  money  counts.    The  de-  ^^^i^-  ^^0 

■^  was  to  be  made 

fendants  pleaded  to  the   first  and  fourth  counts  (the  from  the  S46^, 

awarded,  in  the 

latter  being  for  interest),  a  set-off  for  goods  sold  and  de-  terms  of  the 

order  of  refer* 

livered,  and  money  had  and  received,  and  due  and  owing ;  ence,  that  the 
and  to  the  other  counts,  nil  debent:   and  they  paid  notentiUedto 

iet'Ofii46L  A 
rule  was  afterwards  obtained  for  setting  aside  the  award  as  not  being  final,  but  discharged. 
The  plaintiff  then  brought  an  action  of  debt  on  the  award ;  and  the  defendants  pleaded  a 
set-off  to  the  amount  of  857/.  lO$*  €d. : 

Held,  that  thej  could  not  now  set  off  the  difference  between  the  846^  and  8/.  18s.,  for 
tkat  the  award  was  conclusive  as  to  the  sum  now  sought  to  be  set  off,  as  weU  as  that  men* 
tinned  in  the  order  of  reference ;  and  if  the  arbitrators  had  gone  upon  a  mistaken  ground^ 
their  decision  could  not  be  questioned  in  this  form. 

3  O  2  SL  125.  6d. 
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18SL       SL  I2s.  6cL  into  court    In  his  replication  the  plaiuUflT 
'■"■^       denied  the  set-ofi; 

JOBKSOtf 

agamu  At  the  trial  before  Lord  Tenierden  C  J.  at  the  sittings 

afiter  last  Michaelmas  term,  in  London^  the  plaintiff  proved 

the  execution  of  the  award.    It  was  then  proposed,  on 

the  part  of  the  defendants,  to  shew  that  the  plaintiff  was 

indebted  to  them  in  a  sum  of  money  less  than  2462.  3^. 

for  a  bale  of  silk.     It  was  admitted  that  the  question  as 

to  the  right  of  the  defendants  to  setoff  in  respect  of  that 

bale  of  silk  had  been  considered  by  the  arbitrators,  bat 

it  was  contended,  that  they  had  only  adjudicated  that  the 

defisndants  were  not  entitled  to  set  off  the  precise  sum 

of  246/.  35.,  but  had  not  determined  whether  the  plain- 

tiff  was  not  liable  to  some  extent.     Lord  Tenierden^ 

however,  held  that  this  evidence  was  not  admissible  (a), 

and  the  plaintiff  obtained  a  verdict.     In  the  ensuing 

term,  a  rule  was  obtained  for  a  new  trial  on  the  ground 

that  the  defendant  ought  not  to  have  been  precluded 

from  giving  evidence  of  the  set-off,  and   also  upon 

affidavits  which  were  met  by  others  on  tlie  part  of  the 

plaintiff.     From  the  whole  of  these  it  appeared  that 

the  point  in  dispute  was  as  to  a  bale  of  silk  which  the 

defendants  alleged  they  had  sold  to  the  plaintiff  through 

the  agency  of  FelUmes  and  Bwyi  but  which,  according 

to  the  plaintiff,  had  been  sold  by  the  defendants  to  Fd" 

lawes  and  Bttry  as  principals.     The  price  of  this  hale 

would  have  been  246/.  3^.,  but  a  deduction  of  8/.  12s.  6^. 

had  been  made  soon  after  the  sale,  on  account  of  short 

measure,  and  accordingly  only  237/.  lOs.  6d.  could  be 

due.     It  was  alleged  in  the  affidavits  that  the  arbitrators 

not  being  able  to  agree  in  a  decision  upon  the  actual 

question  between  the  parties,  had  formed  their  award  in 

(o)  See  the  ressons  fully  stated  in  the  judgment. 

the 
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JoHmox 

agama 

DVAUIT. 


the  precise  terms  of  the  order  of  reference,  thus  6nding  1881* 
merely  that  the  particular  sum  there  named  was  not  to  be 
set  off;  and  therefore  the  defendants  contended  that  the 
award  was  not  finaL  On  the  other  hand,  it  appeared 
that  the  defendants  had  applied  to  the  Court  to  set  aside 
the  award  on  this  ground,  and  had  obtained  a  rule  nbi, 
in  which  the  above  objections  to  the  award  were  spe- 
cifically stated,  and  which  was  afterwards  discharged 
with  costs.  The  affidavits  were  in  some  respect  cour 
tradictory  as  to  the  reasons  which  induced  the  arbi- 
trators to  make  this  award ;  but  it  was  shewn  that 
evidence  had  been  given  before  them  of  the  whole 
transaction  relative  to  the  sale  of  the  silk. 

Campbell  (with  whom  was  Tayburd)  now  shewed 
cause.  This  question  has  been  fully  settled  by  the 
arbitrators,  for  they  have  made  their  award  in  the  Ian- 
guage  of  the  submission,  which  they  have  properly  in- 
terpreted. It  is  clear  they  have  considered  the  general 
point  in  dispute,  otherwise  the  rule  for  setting  aside  the 
award  would  not  have  been  discharged  with  costs.  (Here 
he  was  stopped  by  the  Court.) 

Sir  James  Scarlett,  F.  Pollock^  and  S.  Martin^  in  sup- 
port of  the  rule.  Although  the  Court  generally  hold 
the  award  of  arbitrators  to  be  binding,  yet  they  will  not 
allow  their  rules  to  work  injustice,  which  would  be  the 
case  if  the  defendants  were  to  be  concladed  by  this 
award.  There  is  a  peculiarity  in  the  order  of  reference^ 
for  it  mentions  a  precise  sum  as  that  claimed  in  the  set- 
off; but  it  is  clear  that  the  parties  never  could  have 
intended  to  bind  themselves  to  that  sum.  It  must  have 
been  understood  that  tl\e  arbitrators  were  not  to  be  so 

3  O  3  controlled. 


DUAAXT. 
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1831.       controlled.     They  themselves  ought  to  have  considered 
""  the  fixing  the  precise  sum  as  a  mere  error  in  drawinir 

a^omft  up  the  order,  and  to  have  determined  the  merits  of  the 
case;  instead  of  which  they  have  considered  themselves 
bound  down  by  the  language  of  the  order,  and  have 
thus  proceeded  on  a  mistaken  ground.  They  have  not 
determined  the  question  really  intended  to  be  referred 
to  them,  the  merits  of  which  were  entirely  with  the  de- 
fendants. 

Cur.  adv.  vdt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  debt  upon  an  award ;  to 
which  the  defendants  pleaded  a  set-*o£^  and  by  their 
particular  claimed  to  set  off*  the  sum  of  246/.  Ss.  in 
respect  of  a  bale  of  silk  alleged  to  have  been  sold  by 
them  to  the  plaintiff*.  They  also  paid  a  sum  of  82. 12$.  6if. 
into  Court.  The  reference  was  by  a  judge's  order  made 
by  consent  of  the  parties  in  a  former  action  between  them. 
At  the  trial  it  was  proposed  on  behalf  of  the  defendants 
to  prove  that  the  sum  of  8/.  125.  6^.  was,  by  consent  of 
the  defendants,  soon  after  the  sale,  allowed  as  a  deduction 
from  the  price  in  respect  of  short  measure  or  other  de- 
ficiency ;  and  that  the  arbitrators  had  considered  them- 
selves bound  down  to  the  precise  sum  of  246/.  Sf., 
and  had  made  their  award  for  that  reason  only,  and  had 
forborne  to  decide  the  real  question  between  the  parties^ 
which  was,  whether  the  bale  had  been  sold  and  credited 
by  the  defendants  to  the  plaintiff^,  or  by  them  to  Fdlaaoes 
and  Bury^  brokers,  and  by  the  latter  to  the  plaintiff;  A 
rule  of  this  Court  for  setting  aside  the  award  had  been 
•obtained  and  discharged  with  costs  before  the  present 

action. 
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action.    It  is  obvious,  by  the  terms  of  the  reference,        1881* 

both  parties  considered  the  sum  of  24SL  Ss.  as  the 

agreed  price  of  the  bale.    At  the  trial  it  appeared  to      j;f^^ 

me,  that  the  arbitrators  had  put  a  right  construction 

upon  the  reference  as  limiting  their  award  to  that  sum ; 

but  then,  as  the  parties  had  agreed  upon  the  sumi  I 

thought  the  question  as  to  the  sale  was  properly  the 

matter  for  decision  by  the  arbitrators,  and  that  in  the 

present  proceeding  they  must  be  taken  to  have  decided 

that  question,  and  I  reftised  any  evidence  to  shew  the 

contrary. 

The  application  for  a  new  trial  was  for  this  supposed 
misdirection ;  and  upon  affidavits  made  for  the  purpose 
of  shewing  that  the  arbitrators  had  thought  themselves 
bound,  and  that  if  they  had  not  so  thought  their  deci- 
sion would  have  been  in  favour  of  the  defendants,  and 
that  upon  the  merits  of  that  question  it  ought  to  be  so. 
And  it  was  very  strenuously  urged  that  some  way 
ought  to  be  found  to  remedy  the  injustice  that  would 
take  place,  if  the  defendants  were  bound  by  this  award. 

I  should  be  very  sorry  to  find  that  in  any  case  the 
general  rules  and  principles  of  law  had  worked  injustice 
in  the  particular  instance.  But  in  the  infirmity  of  all 
human  jurisprudence  such  events  must  occasionally 
happen ;  and  the  evil  is  of  less  magnitude  than  the  total 
absence  of  general  judicial  rules,  or  a  departure  firom 
them  to  meet  the  supposed  hardship  of  a  particular 
case. 

Affidavits  were  also  laid  before  the  Court  on  be- 
half of  the  defendants;  and  upon  consideration  of  those 
on  one  side  and  the  other,  it  is  by  no  means  dear  that 
the  bale  was  not  really  sold  by  the  defendants  to  Fel- 
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IflSl.  kwes  sioA  Smy  as  the  plaintilEi  contended;  add  it  is 
quite  dear  that  evidence  on  that  queation  was  laid 
before  the  arbitrators.  And  the  ntmoat  that  can  be  in- 
ferred from  the  affidavits  will  be,  that  probaUy  the 
arbitrators,  finding  the  decision  of  that  qaesdon  attended 
with  difficolty,  relieved  themselves  from  the  difficulty  by 
deciding- upon  the  narrow  ground  as  to  the  particular 
sum :  or,  in  odier  words,  which  is  the  strongest  way  of 
viewing  the  case  in  &vour  of  the  defendants,  that  thejr 
made  their  award  on  a  mistaken  ground. 

Now,  if  an  award  made  in  pursuance  of  a  judges 
order  drawn  up  by  consent  of  parties,  proceeds  on  a 
mistaken  ground,  the  proper  ooorse  of  relief  is  an 
appKoation  to  the  Court  to  set  aside  the  award.  Such 
an  application  was  made  in  this  ease^  and  fiuled;  and 
one  object  of  the  affidavits  is  to  invite  the  Conrt  to 
rehear  that  matter,  in  efiect,  though,  perhaps,  not  in 
form.  But  such  a  rehearing  upon  fresh  affidavits  is 
contrary  to  all  practice,  and  to  the  maxim,  Interest 
reipublicae  ut  finis  sit  litium.  And  this  brings  the 
case  to  the  question,  whether  the  award  was  con- 
clusive, or  the  proposed  evidence  ought  to  have  been 
received  at  the  trial.  And  it  was  contended  that,  as- 
suming the  award  to  be  conclusive  as  to  the  particular 
sum  mentioned  therein,  and  in  the  order  of  reference, 
it  was  not  conclusive  as  to  the  smaller  and  different 
sum  now  sought  to  be  set  offi  But  it  must  be  remem- 
bered that  the  particular  sum  was  the  price  agreed  upon 
by  the  parties.  And  the  question,  as  it  regards  the 
smaller  sum,  is  precisely  the  same  as  upon  the  par- 
ticular sum  agreed.  So  that  the  real  question  is,  whe- 
ther, after  a  reference  and  award)  the  defendants  can,  m 
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an  action  of  d^  upon  the  awards  be  allowed  to  im-       ISSl. 
peach  and  annul  it  upon  the  ground  that  the  decision  of 
the  arbitrators  {Hroceeded  upon  a  mistake. 

No  authority  was  dted  in  support  of  such  a  pro- 
positioDy  and  I  am  not  aware  that  any  can  be  found* 
Surely^  if  it  can  be  done  at  all,  it  must  be  done  by  some 
proper  plea  to  the  declaration  on  the  award.  In  the 
present  case  there  was  no  such  plea :  not  only  was  there 
no  plea  that  the  award  was  founded  upon  mistake  or 
misconduct,  but  not  even  a  plea  of  the  general  issue 
denying,  the  debt  claimed  on  the  award.  The  only  plea 
was  a  set  off:  and  the  endeavour  was  to  shew  under 
such  a  plea  that  the  sum  awarded  was  not  due  from  the 
defendants,  but  only  the  small  sum  of  SL  12s.  6<i>,  which 
had  been  paid  into  Court  We  think  this  could  not  be 
done^  and  consequendy  that  the  rule  must  be  dis- 

Rule  discharged. 
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Brandt  and  Another  against  Bowlby  and 

Another,  (a) 

JB.,  a  merchant  A  SSUMPSIT  against  the  defendants^  as  owners  of 

June  and  July  the  ship  Helena^  for  not  delivering  to  the  plaintiflb' 

orders  for  the  Orders  or  assigns  at  London  a  cargo  of  wheat  shipped 

"^^T^  by  them.     At  the  trial  before  Lord  Tenterden  C.  J.,  at 

^^^l^  the  London  sittings  after  last  Trinity  term,   the  fol- 

them  to  draw  lowinff  appeared  to  be  the  (acts  of  the  case :  —  The 

upon  H.  and  ^    ®      ^^ 

Co.,  in  Xofi-     plaindfis  were  merchants,  having  establishments  at  Si. 

doff  y  for  the 

amount,  and  PeterAuTgh  and   Archangelf  and  Emanuel  H.  Brandt, 

a  ship  belong-  brother  of  one  of  the  plaintiffs,  was  their  agent  residing 

fendantflVid  ^^  London.      Mr.  Berkeley^  a  commission  merchant, 

to'beVreiffht^  ^^^  ^^^^   **   -Y<nw:fl5/fe-igx»i-2^tf,  being  desirous  of 

Onthesstbof  makiniT  some  purchases  in   corn,   sent,  in  June  and 

July  B,  wrote  ©  r  »  ' 

a  letter,  can-      Jtdjf   1880,   to    the    plaintiffs    (through    Emanuel   H. 

celling  the 
orders  he  had 

given.  Upon  the  8th  of  ^uguit  18.30  the  plaintiffs  informed  B.  that  they  had  purchased 
a  cargo  for  the  ship,  and  should  despatch  it  as  soon  as  possible,  addrnsed  to  IT.  and 
Co. ,  LondoHt  expressing  a  hope  that  he  would  approve  of  what  they  had  done,  notwith- 
standing his  last-mentioned  communication.  The  cargo  was  afterwards  shipped,  and  die 
plaintiiFs  by  letter  informed  B»  that  they  had  shipped  it  on  his  account,  and  that  they  had 
forwarded  an  indorsed  bill  of  lading  to  H.  and  Co.,  drawing  ufwn  them  jfor  part  of  the  price, 
and  upon  him  (^.)  for  the  residue;  and  they  inclosed  an  unindoned  bill  of  lading  to  B* 
and  an  invoice  of  the  wheat,  in  which  it  was  stated  to  be  bought  for  his  order  aud  on  hb 
account.  The  bills  of  exchange  endoied  in  this  letter  were  dishonoured,  whereupon  the 
plaintiffs'  agent  in  London  delivered  the  indorsed  bill  of  lading  to  H,  and  Co.  On  the  2d 
of  October  B.  aiiifirmed  the  revocation  of  his  order,  and  on  the  84th  of  November  the  agent 
of  the  plaintiffs  in  England  gave  notice  to  the  agent  of  B,  that  he  should  retain  the  whole 
of  the  wheat  for  the  plaintiffk.  J?,  afterwards  became  desirous  of  bavmg  the  wheat,  and 
the  master  of  the  vessel  in  which  the  wheat  was  shipped,  delivered  it  to  ^.'s  orders,  and 
not  to  H»  and  Co.,  pnrsusnt  to  the  bill  of  lading. 

In  an  action  brought  against  the  ship  owners  for  not  delivering  pursuant  to  the  plain- 
tiffs* orders,  it  was  contended,  that  the  plaintiffs  were  entitled  to  recover  nominal  damages 
only,  because  the  property  in  the  whest  had  actually  vested  in  B.  by  the  shipment :  Held, 
however,  that  the  property  did  not  vest  in  B,  absolutely  upon  the  shipment,  but  only  sub- 
ject to  a  condition^  that  the  bills  were  accepted,  and  that  in  default  of  acceptance,  it  never 
did  vest  in  him ;  and,  consequently,  that  the  plaintiffs  were  entitled  to  recover  the  value  c€ 
the  wheat  at  the  time  when  it  was  delivered  to  ^.'s  order. 

(n)  This  case  was  moved  on  Monday,  November  the  7th,  but  was  aa-> 
avoidably  omitted  in  its  proper  place. 

Brandt) 
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BratuU)  several  orders  for  the  purchase  of  com  on  1881. 
his  account,  directing  them  to  draw  upon  Esdatle  and  »— — 
Co.,  bankers  in  London^  for  the  amount,  and  also  upon  ^«auut 
Harris  and  Co.,  in  London^  to  a  certain  extent.  Berkeley 
chartered  four  ships,  and,  among  the  rest,  the  Helena^ 
belonging  to  the  defendants,  and  sent  them  to  Sussia  to 
be  freighted  by  the  plaintifi.  A  dispute  arose  between 
Berkeley  and  E.  H.  Brandt^  and  the  former  sent  a  letter 
on  the  28th  of  July  cancelling  every  order  he  had  given* 
That  letter  was  forwarded  to  &.  Petersburgh  by  E.  H. 
Brandi*  Various  shipments  were  made  by  the  houses 
in  Bussia  on  account  of  Berkdey^  and  were  transmitted 
to  England  in  the  vessels  chartered  by  him.  Bills  were 
drawn  upon  Esdatle  and  Co.  for  the  amount,  but  on 
their  arrival  they  were  dishonored,  and  the  cargoes 
were  refused.  The  question  in  this  case  arose  as  to 
a  cargo  shipped  by  the  Helena.  By  a  letter  dated 
August  8th,  1880,  to  Berkeley^  the  plaintiffs  wrote  as 
follows :  —  *^  We  have  succeeded  in  purchasing  a  cargo 
of  wheat  for  the  Helena^  and  shall  despatch  it  as  soon  as 
possible  to  the  address  of  2Z.  Harris  and  Sons,  London^ 
which  house  we  shall  address  to-day  with  regard  to  e£kct- 
ing  the  insurance.  We  trust  what  we  have  done  for  yon 
will  meet  your  approval,  although  by  a  communication 
received  from  Mr.  £•  H.  Brandt  subsequoitly  to  our 
having  made  this  purchase  we  learn  that  you  have  been 
induced  to  cancel  the  several  orders  in  our  hands.'' 
This  cargo  was  afterwards  shipped  in  the  Helena  for 
Englandf  and  the  plaintiffs  wrote  the  following  letter  to 

Berkeley  :  —  **  SL  Peter Aurghs  August  26.  1880.     We 

now  have  much  pleasure  in  waiting  upon  yon  with 

invoice  and  bill  of  lading  of  770  chests  wheat  shipped 

Jbr  your  account  and  risk  per  the  Helena^  Mann.    For 

the 
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ISdI.       the  amount  of  the  former,  if  found  correct,  you  win 

"       please  fAve  us  credit  with  810/.  45.  6d,    An  indorsed 

agtOmt        bill  of  lading  we  have  this  day  forwarded  to  Messrs. 
22.  Harris  and  Sons  of  London^  at  the  same  time  draw- 
ing upon  them  for  678/*  155. ;  and  for  the  balance  re- 
maining thus  in  our  fiivour,  viz.  136/.  95.  Sd,^  we  ihts 
day  make  free  to  value  upon  you  at  three  months'  date, 
payable  in  London  to  the  order  of  Emanuel  H.  Brandt^ 
which  draft  we  b^  to  recommend  to  your  kind  pro- 
tection/^   An  unindorsed  bill  of  lading  was  enclosed, 
and  an  invoice  of  ^<  wheat  bought  by  order  and  for  ac- 
count of  J.  Berkeley^  Esq.  Neaocastle^  and  shipped  at  bis 
risk  to  London^  to  the  address  of  R*  Harris  and  Sons 
there,  per  the  Helena^  Captain  James  Mann!*    The 
bills  of  exchange  enclosed  in  this  letter  drawn  upon 
Berkeley  and  Harris  and  Co*  were  presented  for  accept- 
ance and  refused*    Whereupon  E*  H*  Brandt  delivered 
the  indorsed  bill  of  lading  to  Harris  and  Co.  and  de- 
sired them  to  accept  the  bill  of  exchange  drawn  upon 
them  on  his  account,  and  to  effect  an  insurance  upon 
the  cargO)  which  they  were  to  receive  on  its  arrival. 
In  a  letter  dated  September  39. 1890,  from  £.  H.  Brandt 
to  Mr.  Hedlet/j  (who  acted  as  an  agent  for  Berkeley^)  he 
wrote,  *^  Mr.  Berkeley  refuses  to  receive  the  cargoes  or 
give  any  instructions  for  the  acceptance  of  the  bills, 
and  I  have  been  obliged  for  the  security  of  the  pro- 
perty to  insure  the  cai^goes,  and  give  the  captain  orders 
where  to  proceed  to,   though  of  course  I  still  hold 
Mr.  Berkeley  answerable  for  the  consequences  of  hb 
behaviour.** — *'  I  conceive  that  you  are  bound  to  see 
Aat  his  engagements  are  fulfilled,  and  I  call  on  you  to 
see  Mr#  JS.  immediately  and  make  arrangements  for  the 
acceptance  of  all  the  bills  without  delay.*'     On  the  2d 
i3i  October,  Berkeley  confirmed  the  revocation  of  his 

orders, 
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orderS)  and  on  the  24th  of  NaoembeTf  E.  H.  Brandl        1831. 
finive  notice  to  Hedlin/  that  he  should  retain  the  whole       Z 
of  the  wheat  for  his  brother.    After  which  Berkeley      jsfmui 
offered  to  pay  the  price  of  the  wheat  and  the  charges, 
but  it  was  refused.    The  captain  delivered  the  cargo 
of  the  Helena  to  Berkdejfs  orders  at  Grangemouth^  and 
not  to  Harris  and  G>.  in  London  according  to  the  bill 
of  lading.    Upon  proof  of  these  facts,  the  Lord  Chief 
Justice  directed  the  jury  to  find  a  verdict  for  the  plain-* 
tiffii,  and  to  assess  the  damages  at  the  price  of  the  cargo 

when  it  reached  the  port  of  discharge. 

» 

Campbell^  for  the  defendants,  moved  for  a  new  trial, 
on  the  ground  of  misdirection,  or  to  reduce  thejimount 
of  damages.  The  ship-owners,  who  have  delivered  over 
the  cargo  of  the  Helena  to  Berkeley^  if  answerable  at  all 
to  the  plaintifls,  are  only  so  in  nominal  damages.  Berkeley 
had  sent  out  orders  to  Brandt  and  Co.,  the  Defendants, 
to  which  they  had  assented,  and  thereby  a  contract 
was  established  •  between  them.  Afterwards  Berkeley 
sent  to  cancel  all  his  orders;  but  he  could  not  of  him- 
self rescind  the  contract,  Brandt  and  Co.  must  also  have 
assented  to  such  cancelling.  But  they  did  not  so  assent 
after  they  had  received  the  letter  of  cancellation ;  they 
despatched  the  cargo  by  the  Helena^  with  an  invoice 
stating  it  to  have  been  bought  for  bis  account  and 
shipped  at  his  risk.  On  that  shipment,  then,  the  pro* 
perty  vested  in  him.  [Lord  Tenterdai  C.  J.  He  had 
reftised  to  receive  it  before  that.]  But  he  was  afterwards 
willing  to  receive  it,  and  offered  to  pay  the  invoice  pricey 
and  all  the  charges  due  upon  the  cargo.  It  is  clear  that 
trover  could  not  have  been  maintained  against  Berkel^ 
for  the  wheat  if  he  had  got  possession  of  it,  Cose  v. 

Harden. 
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1851*       Harden  {a).    There  goods  were  purchased  abroad  and 
shipped  on  accoant  and  at  the  risk  of  the  eonsigneey  and 
bills  of  lading  were  taken  from  the  captain  to  deliver  them 
to  the  consignor's  own  order*    One  of  them  was  trans- 
mitted unindorsed,  together  with  an  invoice^  to  the  oon- 
signee^  enclosed  in  a  letter,  informing  him  that  the 
consignor  had  drawn  upon  him  for  the  amount,  and  an 
indorsed  bill  of  lading  was  sent  to  the  consignor's  agent. 
It  was  held  that  on  the  shipment,  the  property  in  the 
goods  vested  in  the  consignee.     That  case  is  quite 
analogous  to  the  present,  and  proves  that  the  wheat 
could  not  have  been  recovered  from  Berkeley.  ^Parh  J. 
In  the  present  case  the  letter  enclosing  the  bill  of  lading 
informed  the  consignee  that  an  indorsed  bill  of  lading 
had  been  sent  to  another  person.    That  was  not  so  in 
the  case  cited.]    But  supposing  the  Court  to  be  of  a 
contrary  opinion,  then  the  proper  measure  of  damages 
was  the  invoice  price  of  the  wheat  and  the  chaiges,  not 
the  value  at  the  port  of  discharge.    The  amount  of  the 
damages  ought  therefore  to  be  reduced. 

Lord  Tenterden  C  J.  There  ought  to  be  no  rule 
in  this  case.  It  is  an  action  against  the  defendants  as 
ship  owners,  on  the  bill  of  lading,  by  the  terms  of  which 
the  captain  undertakes  to  deliver  certain  goods  shipped 
for  London^  at  London^  to  the  plaintifib'  orders.  The 
complaint  against  the  defendants  is,  that  instead  of 
delivering  them  to  the  plainti£&'  orders,  they  delivered 
them  at  another  place,  and  to  a  person  who  had  not 
the  plainti£&'  orders.  This  was  a  ^breach  of  the  con- 
tract for  which  the  plaintiffs  might  undoubtedly  mun- 

(a)  4  £ai<y  211. 

tain 
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tain  an  action  agamst  the  ship  owners.  But  they  defend  ,  18SL 
themselves  under  Berielej/j  and  say  that  be  had  a  right  "^"^ 
to  receive  the  goods,  for  the  property  bad  vested  in  j^gamu 
him,  and  therefore  the  plaintiffs  are  not  entitled  to 
more  than  nominal  damages.  Let  us  see  how  that  is. 
The  wheat  had  been  purchased  on  his  order,  which  he 
revoked.  By  the  original  terms  of  the  contract  it  was 
to  be  sent  to  London^  and  bills  were  to  be  drawn  upon 
Harris  and  Co.  for  the  amount  Berkeley,  however, 
insisted  he  would  have  nothing  to  do  with  it.  jBma- 
nuel  H.  Brandt  insisted  he  should,  and  that  be  would 
hold  him  to  his  engagement  The  plaintiffs  send  the 
letter  of  the  26th  of  August  stating  that  they  have  shipped 
the  wheat  on  his  account.  At  the  same  time  they  inform 
him  that  they  have  forwarded  an  indorsed  bill  of  lading 
to  Harris  and  Co.,  and  have  drawn  upon  him  and 
them  for  the  amount.  He  directed  them  not  to  accept 
the  bills  drawn  on  them,  and  they  were  not  accepted. 
Can  it  be  said  that  he  has  performed  his  part  of  the 
contract,  which  was  not  only  to  receive  the  goods,  but 
also  that  Harris  and  Co.  should  accept  bills  for  pay- 
ment of  the  value  ?  He  could  have  no  right  to  the  goods 
unless  he  allowed  Harris  and  Co.  to  accept  the  bills ; 
for  that  was  a  part  of  the  bargain.  After  the  refusal  to 
accept,  J5.  H.  Brandt  effected  an  insurance  on  the  goods 
for  the  use  of  the  plaintiffs.  It  is  impossible,  therefore^ 
to  say  that  the  property  had  vested  in  Berkeley;  and 
the  defendants  were  not  justified  in  delivering  the  wheat 
to  him.  The  damages  ought  to  be  the  value  of  the  cargo 
at  the  time  when  it  was  to  have  been  delivered,  that  is, 
at  th^  port  of  discharge. 

Pabke  J.    I  am  of  the  same  opinion.    This  is  an 
action  on  the  bill  of  lading  for  not  delivering  to  the 

assignee 
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1881.  assignee  of  the  plaintiffi.    Tlie  defendants  have  not 

*~"~"  done  that,  bat  have  deliyered  to  a  third  party*    In 

agabut  order  to  defend  themselveSf  they  must  establish  the 


right  of  that  third  party,  but  in  that  th^  have 
It  appears  that  Berkeley  gave  orders  to  the  [daintiffi  to 
purchase  wheat  on  his  account,  and  that  they  consented 
to  execute  those  orders.  Berkdm/j  however,  took  upon 
hinlisel^  in  his  letter  of  the  £8th  of  Jubf^  to  cancel  his 
orders.  Now,  I  agree  to  the  law  laid  down  in  align- 
ment, that  a  contract  cannot  be  rescinded  by  one  only 
of  two  contracting  parties ;  but  the  question  in  this  case 
is,  whether  the  property  in  the  goods  shipped  ever 
vested  in  Berkeley  at  alL  That  depends  entirely  on  the 
intention  of  the  consignors.  It  is  said  that  the  plaindffi, 
by  the  very  act  of  shipping  the  wheat  in  pursuance  of 
Berkelq^B  order,  irrevocably  appropriated  the  pro- 
perty in  it  to  him.  I  think  that  is  not  the  effect  of 
their  conduct :  for,  looking  to  the  letter  of  the  £6th  of 
Augustf  it  manifestly  appears  that  they  intended  that  the 
property  should  not  vest  in  Berkdey  unless  the  bills 
were  accepted.  They  stated  in  that  letter  that  th^ 
had  drawn  upon  Harris  and  Sons  and  Berkeley^  bills 
amounting  to  8 10/.,  the  price  of  the  wheat,  payable  to 
JE.  H.  Brandt  s  and  they  recommended  them  to  his, 
Berkeletfsj  protection.  They  also  stated  that  they  had 
forwarded  to  Harris  and  Sons  an  indorsed  bill  of  lading, 
and  they  enclosed  to  Berkeley  an  unindorsed  bill  of 
lading.  The  fact  of  their  transmitting  the  latter  bill  of 
lading  to  Berkeley^  and  an  indorsed  one  to  Harris  and 
Sons,  shews  clearly  that  they  did  not  intend  that  the 
profits  in  the  wheat  should  vest  absolutely  in  Berkeley^ 
but  should  be  subject  to  a  condition  that  the  bills  were 
accepted.  As  they  were  not  accepted,  Berkeley  has  not 
performed  the  conditicm  on  which  the  vesUog  of  the 

property 
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property  in  him -was  to  depend,  and  tberdbre  it  nerer  l&Sl. 
did  ?est  in  hinu  The  only  remaining  qaestion  is  as  to 
the  amount  of  the  damages.  As  between  the  parties  in  agamtt 
this  cause,  die  plainti£&  are  entitled  to  be  put  in  the 
same  situation  as  they  would  have  been  in  if  the  cargo 
had  beoi  deltrered  to  dieir  order  at  the  time  when  it 
was  delivered  to  Berkeley  f  and  the  sum  it  would  have 
fetched  at  that  time^  is  the  amount  of  the  loss  sustained 
^  by  the  non^performance  of  the  defendants'  contract. 

Taunton  J.  The  bills  drawn  by  the  plaintiffs  in 
payoAent  of  tlib  cargo  not  having  been  accepted,  no 
property  vested  in  Berkeley.  It  cannot  be  said  that  by 
the  letter  of  die  29th  of  September^  E*  H*  Brandt  set 
vp  again  the  contract  which  had  been  rescinded.  That 
letter  is  not  a  waiver  of  the  breach  of  the  contract, 
but  a  remonstrance  on  its  non-completion  and  the  non- 
acceptance  of  the  biUs.  He  does  not  say,  we  shall  hold 
Berkeley  to  his  original  contract,  but  that  be  will  be 
held  answerable  for  the  consequences  of  his  behaviour. 
That  must  mean  for  any  damage  which  may  accrue  from 
his  not  performing  the  contract.  As  to  the  amount  of 
damages,  I  think  the  value  of  the  wheat  on  its  arrival  at 
the  port  of  discharge  where  it  was  ddivered  to  Berkeley^ 
is  the  amount  of  the  loss  sustained  by  the  defendant's 
breach  of  contract. 


Patteson  J.  I  am  of  the  same  ofMnion.  In  Coxe 
V.  Harden  (a),  trover  was  brought  by  the  indorsee  of  a 
bill  of  lading  to  recover  the  value  of  goods,  ihe  posses- 
sion of  which  bad  been  obtained-  by  the  assrgnee'  of  the 

» 

party  on  whose  account  they  were  shipped ;  and  although 
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the  decbion  in  that  case  was»  that  the  action  was  not 
maintmnable^  Lord  JEllenbarough  €•  J.  and  Le  Blanc  J. 
seem  to  indmate  that  an  action  might  hare  been  mmn- 
tatnable  by  the  consignors  against  the  captain.  The  pre- 
sent action  is  by  the  shipper  against  the  owners  for  not 
delivering  according  to  the  bill  of  lading.  I  think  such 
an  action  is  maintainable ;  and  that  being  so,  the  only 
question  is,  what  damages  are  recoverable?  Prima 
fecie  the  plaintiflb  are  entitled  to  recover  the  sum  which 
the  cargo  would  have  brought  when  it  ought  to  have 
been  delivered  to  the  plaintiffs'  assignee.  It  has  been 
said  that  the  property  absolutely  vested  in  Berkdeg  by 
the  shipment,  and  if  ao,  that  the  plamtifl&  are  entitled 
to  recover  nominal  damages  only ;  but  it  seems  to  me 
that  the  bills  drawn  for  the  cargo  npt  having  been 
accepted,  Berkeley  had  not  performed  his  part  of  the 
contract,  and  therefore  the  property  did  not  vest  in  him, 
and  consequently  that  the  plaintiffi  were  entitled  to 

recover  the  full  value. 

Rule  refiised. 


Bboadbent  against  Shaw  and  Others,  (a) 


TrwpaMfor      HTRESPASS  for   breaking  and  entering  the  plain- 
entering  the  tiff's  close,  and  treading  down  the  com,  grass,  Sec. 

to  °  Pi^ffiret!  The  defendants  pleaded  to  the  whole  declaration :  first, 

not  guilty ; 

secondly^  a  right  of  way.  Replication  joined  iaiue  on  plea  of  sol  guilty,  traversed  the 
light  of  way,  and  new  assigned.  The  defendants  joined  issue  on  the  right  of  way,  and 
suiiered  judgment  by  default  aa  to  the  new  assignment.  The  jury  having  found  a  Tcr- 
diet  for  the  defendanu  on  the  special  plea,  and  assessed  the  damages  at  1«.  on  the  new 
ignment :  Held,  that  the  defendants,  not  having  withdrawn  the  generai  issuer  were  not 
'  to  the  general  costs  of  the  trial. 

(a)  This  case  was  argued  on  Thurtday,  November  the  17th«  in  the  ab- 
sence of  Lord  Tenterdetu     It  was  tii»ToidaUy  qpittcd  in  its  proper  place. 

pot 
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not  guilty;  secondly,  a  right  of  way.     The  plainti£^  in        18SL 
bis  replication,  took  issue  on  the  plea  of  not  guilty, 
traversed  the  right  of  way,  and  new  assigned,  that  the        ^gtana 

.  Shaw. 

defendants  oommitted  the  trespasses  on  other  occasions 
than  those  in  the  second  plea  mentioned,  and  for  other 
and  different  purposes,  and  in  other  and  different  parts 
of  the  closes  out  of  the  said  supposed  way.  The  de- 
fendants joined  issue  on  the  traverse  as  to  the  right  of 
way,  and  suffered  judgment  by  defitolt  as  to  the  tres- 
passes newly  assigned*  At  the  trial,  the  jury  found  (or 
the  plaintiff  on  the  general  issuer  and  for  the  defendants 
on  the  issue  as  to  the  right  of  way ;  and  they  assessed 
the  damages,  on  the  new  assignment,  at  Is.  The  Mas- 
ter, on  taxation,  allowed  the  plaintiff  20/.  only  for  the 
costs  of  the  new  assignment,  and  the  general  costs  to 
the  defendants. 

Addison  had  obtained  a  rule  nisi  for  the  Master  to 
review  his  taxation,  on  the  ground  that  the  gaieral 
issue  being  pleaded  to  the  whole  declaration,  and  that 
plea  not  having  been  withdrawn,  the  plaintiff  was  forced 
to  go  to  trial  in  order  to  obtain  damages  upon  the  judg- 
ment by.  default  on  the  new  assignment,  and  was  there- 
fore entitled  to  the  general  costs  in  the  cause ;  to  which 
point  he  cited  House  v.  The  JTiames  Commissioners  (a), 
Longden  v.  Bourne  (&),  and  Vickers  v.  GalUmore  (c) ;  and 
he  observed,  that  a  new  assignment  did  not  introduce 
new  trespasses,  but  only  described,  with  greater  pard- 
cularity,  those  mentioned  in  the  declaration,  and  was  an 
explanation  of  that,  shewing  that  the  defendants  in  their 
plea  had  mistaken  the  plaintiff's  meaning.  The  intro- 
duction, by  a  new  assignment,  of  trespasses  difierent 
from  those  in  the  declaration,  would  be  a  departure. 

(a)  5  Brod.  j- B.  117.  (h)  IB.iC.  S7S.  (c)  5Bmgk.  196. 

3  P  2  Then 
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Then  the  trespasses  in  the  declaration  and  in  the  new 
assignment  being  the  same,  a  general  denial  of  all  the 
trespasses  in  the  declaration  was  inconsistent  with  a 
judgment  by  default  on  the  new  assignment  That 
judgment  consequently  could  never  be  available  as  long 
as  the  general  issue  remained  on  the  record.  The  plain- 
tiff in  this  case  was,  therefore,  obliged  to  go  to  trial  to 
prove  so  much  of  the  declaration  as  comprehended  the 
trespasses  newly  assigned.  In  Cross  v.  Johnson  {a)  there 
was  a  retnudt  as  to  so  much  of  the  general  issue  as  re- 
lated to  the  trespasses  newly  assigned. 


Blackburne  now  shewed  cause.  The  defendants  having 
succeeded  on  the  justification,  which  embraced  the  whole 
cause  of  action,  are  entitled  to  the  general  costs  of  the 
cause;  for  it  is  a  rule,  that  where  one  plea  goes  to 
the  whole  cause  of  action,  and  is  found  in  favour  of 
the  defendant,  he  is  entided  to  general  costs.  Vivian 
V.  Blake  (i),  Benett  v.  Coster  [c\  Othir  v.  Calvert  (rf), 
Edwards  v.  Bethel  {e).  The  suffering  of  judgment  by 
default  as  to  the  trespasses  newly  assigned,  and  tliereby 
admitting  that  as  to  them  the  defendants  were  wron^ 
operates  as  a  virtual  withdrawing  of  the  general  issu^ 
inasmuch  as  the  trespasses  newly  assigned  are  included 
in  the  declaration.  It  cannot  be  necessary  to  make  a 
special  entry  on  the  record  that  it  has  been  so  with- 
drawn. In  Booth  V.  Ibbottson  {g)  the  justification  was 
pleaded  as  to  part  only  of  the  trespasses,  and  the  issues 
as  to  these  were  found  for  the  defendant;  but  the  plain- 
tiff, having  established  her  right  on  the  whole  record. 


(a)  9J?.  4-C.  613. 

(c)  lSrod.4:mngh.4€S. 

(0  i£.iA.  854. 


(6)  II  Eatt,  263. 
(d)  imngh.2'15. 
(f)  1  rwngtJervu,5S4» 


was 
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was  held  to  be  entitled  to  the  general  costs;  there^  bow-        1831. 
ever,  HuUock  B.  observed,  "  If  the  special  plea  had     ^ 
covered  all  the  trespasses,  the  defendants  would  have        ^inu 
been  entitled  to  their  full  costs."    Here  the  special  plea 
does  apply  to  all  the  trespasses. 

Parke  J.  The  point  raised  in  this  case  I  consider 
fully  settled  by  the  three  qises  of  House  v.  The  Thames 
Commissioners  (a),  Longden  v.  Bourne  (b),  and  Vickers  v. 
GaUimore  (c}*  Since  those  decisions,  the  usual  practice 
has  been,  in  cases  like  the  present,  to  withdraw  the  ge- 
neral issue.  The  rule  having  been  established  by  those 
decisions,  I  think  we  must  abide  by  it 

Taunton  J.  The  ancient  course  of  practice  seems 
io  me  to  have  been  more  reasonable  and  intelligible 
than  that  now  in  use.  Before  the  case  oi  House  v.  The 
Thames  Commissioners  (a),  it  was  considered  that  suffer- 
ing judgment  by  default  to  the  trespasses  newly  assigned 
was  a  virtual  withdrawing  of  the  general  issue,  because 
the  defendant,  by  suffering  judgment  by  default,  con- 
fessed that  he  was  guilty  of  the  trespasses  newly  assigned, 
and  those  were  the  trespasses  mentioned  in  the  declar- 
ation. But  it  is  now  said,  that,  by  the  defendant's  allow- 
ing the  general  issue  to  remain  on  the  record,  the  plain- 
tiff is  compelled  to  prove  the  trespasses  in  the  declaration. 
That  seems  to  me  contrary  to  reason ;  but  it  having  been 
so  decided  in  three  cases,  and  the  course  of  practice 
having  been  established  accordingly,  (as  stated  in  the 
last  edit  otSaunders,  vol.  i.  800  a.  note  (y),  )  I  think  we 
are  bound  to  hold  that  the  plaintiff  b  entided  to  the 
general  costs. 

(a)  SBrod^iSingh.  117,  (I)  t  B.4;C.  378. 

(e)  SBmgh.  I9e» 

S  P  3  FATTEf  O!^ 


944  CASES  IN  MICHAELMAS  TERM 

18S1.  Patteson  J.    I  feel  myself  bound  by  the  decisions 

which  have  taken  place  upon  the  subject,  thoi]^h  I  can- 
againai        not  Say  I  think  they  are  founded  in  good  sense. 

Rule  absolute. 


Nw.  2i8t.  The  King  against  The  Justices  of  Norfolk* 

An  apiml  WW     A  T  the  quarter  sessions  for  Noifolk  in  April  1831,  an 

entered  and  re*  X\.  ^  ^ 

spited,  entitled,  appeal  was  entered  in  the  following  form :  — 

^°*'  h^Jd^ns  ^'*^  BodgerSf  -  Appellant  -\  Accounts  and  dis- 
andoYeneersof  And  1      bursements      of 

B.  retpon-  I 

dents;*' and  was  The  Churchwardens  and  Overseers  V  the  overseers, 
against  the  oi  BrancoUer    -     Respondents.  I      allowed  2Sth  of 

allowance  of  I        .,       *   i/«a« 

the  oyerseers'  ^       Ma/rA  1831. 

Notice  of  the         The  appeal  was  respited  till  the  following  sessions, 

dr^md  to  the  before  which  the  appellant  caused  a  notice  of  the  said 

ww'IlfiwwarS  *PP^^  ^^  he  served  on  the  overseers  for  the  year  ending 

served  upon  Morch  1831,  addressed  to  «  J.  A.  and  T.  &,  now  or  lately 

tbcnii  but 

no  noUce  was    overseers,"  &c.  but  not  to  tlie  churchwardens,  and  no 

given  to  the 

churchwardens,  notice  was  given  to  them.     The  sessions  refused  to  hear 

who,  in  fact,  ,  .    ,    *.  i  r 

had  not  re.       -the  appeal,  because  the  notice  varied  from  the  entry  o\ 

ceived  or  dis** 

bursedanj  uppcal,  and  becausc  the  churchwardens  had  had  no 
aDy^Mcount?**  notice.  A  rule  was  afterwards  obtained,  calling  upon 
the^!^renoe  ^^  justices  to  shew  causc  why  a  mandamus  should  not 
between  the       issue,  directing  them  to  enter  Continuances  and  hear  the 

entry  of  appeal  ° 

and  the  notice    appeal.    The  a£Sdavits  in  support  of  the  rule  stated,  that 

was  immaterial; 

and  that  the  J.  A*  and  7*.  jS.  were  the  overseers  for  the  above-mentioned 
having  had  no  year,  and  were  the  only  parish  officers  who  received  and 
keep,  were  not  disbursed  money  during  that  period;  and  that  tlie  ac- 
^°  ^  %int  counts  in  question  were  passed  by  them  at  petty  sessions, 
officers  with      j^j  Yret%  entitled  in  their  names  only,  as  overseers,  no 

mention  being  made  of  the  churchwardens. 

Gumey 


notice  as 
officers  V 
the  overseers* 
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Gumey  and  B»  Andrews  now  shewed  caase.      First»       188 1 » 
the  entry  of  appeal  in  this  case  was  against  one  set  of     _^ 
partiesi  and  notice  for  the  hearing  was  given  to  another.       ag^inH 

The  JiuticM  of 

The  sessions  were  right  in  dbmissing  a  respited  appeal  Noeiou. 
brought  on  under  sach  circumstances*  Secondly,  the 
churchwardens  ought,  at  afl.  events,  to  have  had  notice^ 
either  actual  or  virtual.  By  the  act  17  G.  2.  c.  S8.  «•  1. 
the  account  of  monies  raised,  &c.  for  the  poor  is  to  be 
annually  made  by  the  ckurcAwardens  and  overseers ;  and 
sect  i.,  the  clause  upon  which  appeals  of  this  nature  are 
founded,  gives  the  appeal  to  persons  having  **  any  ma^ 
terial  objection  to  such  account  as  aforesaid**  And  by 
41  G.  S.  C.23.  5.4.,  all  notices  of  appeal  against  the 
account  of  the  churchwardens  and  overseers  must  be  de- 
livered to,  or  left  at  the  places  of  abode  of  the  church" 
wardens  and  overseers,  or  any  two  of  them.  They  form 
but  one  officer ;  payment  to  one  is  payment  to  all,  and 
payment  by  one  is  a  discharge  of  all ;  Bex  v.  Bartlett  (a), 
Malkin  v.  Vickerstqff'{b).  [JPatteson  J.  It  doe9  not  fol* 
low  that  each  is  personally  liable  on  every  part  of  the 
account]  The  notice  of  appeal  ought  to  be  addressed 
to  all,  for  without  that  they  cannot  appear  in  court  as 
parties  to  the  appeal,  and  may  be  burdened  by  the  re- 
sult, without  the  opportunity  of  defending  themselves. 
They  may  never  even  know  that  the  appeal  is  instituted. 
It  is  true,  the  accounts  passed  in  this  case  were  in  the 
name  of  the  overseers  only ;  but  it  does  not  follow  that 
the  churchwardens  might  not  legally  have  been  called 
upon  to  join  in  them  i  and  they  do  not  become  the  less 
liable  by  having  omitted  to  do  so.  {Parke  J.  Consider- 
ing them  as  joint  officers  with  the  overseers,  I  still  do 

(a)  1  Bott^  pi.  5f  5.  Gth  edit.  .  ^  (&)  8  ^.  j-  A.  89. 

8  P  4  not 
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18S1.        not  agree  that  the  churchwardens  would  be  responsible 
for  errors  in  the  overseers*  accounts.] 

The  Kixfl 

KoRFOftK.  Palmer  contr^     Rex  y.  The  Justices  of  Gloucester^ 

shire  {a)  shews  that  the  account  of  one  parish  officer  is 
not  to  be  considered,  for  every  purpose,  as  the  account 
of  all ;  for  one  overseer  may  appeal  against  the  other's 
account.  The  statute  ^3  Eliz.  c.  2.  s.  2.  orders  the 
churchwardens  and  overseers  to  make  a  true  account  of 
all  sums  received  by  them,  on  pain  of  commitment;  but 
it  only  directs  (sect*  4.)  that  every  one  so  refusing  to 
account  shall  be  committed.  The  form  of  entry  of  aa 
appeal  is  not  to  be  considered  with  the  same  strictness 
as  an  indictment  or  conviction :  it  is  enough  if  it  makes 
known  the  subject-matter  of  the  appeal.  It  was  not 
necessary  to  prefix  the  names  of  the  respondents  at 
all,  as  was  done  in  this  case.  (Here  he  was  stopped 
by  the  Court.) 

Parke  J.  (i).  I  am  of  opinion  that  this  rnle  mast  be 
made  absolute*  With  regard  to  the  first  objection,  it 
is  true  the  appeal  is  formally  entered  as  an  appeal  against 
the  accounts  of  the  churchwardens  and  overseers  of 
Brancaster  s  but  it  is  evident  to  any  one  looking  at  the 
subject-matter  of  the  appeal,  that  it  was,  substantially, 
an  appeal  against  the  accounts  of  the  overseers ;  and  to 
them  notice  was  given.  As  to  the  second  objection,  it 
is  clear,  from  Rex  v.  The  Justices  of  Gloucestershire  {a\ 
that  the  accounts  of  joint  parish  officers  may  be  treated 
as  several,  where  the  money  transactions  have  been 
separate;  and  in  the  present  case  the  churchwardens 

(a)  lB.ijid.U 

{b)  Lord  TenUrden  C.  J.  bad  gone  to  attend  the  FHtj  Cbitncfl. 

bad, 
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faad,  in  fact,  nothing  to  do  with  the  account;  the  over-  1831. 
seers  received  all.  and  paid  all.     It  would  have  been 

'             \  The  KxKa 

useless  to  serve   a   notice    upon  the  churchwardens.  ngnmu 

There  was,  therefore,  no  valid  objection  to  the  mode  Noatolk. 
in  which  the  notice  was  addressed  and  served. 


Taunton  J.  By  the  statute  41  G.  3.  c.  23.  s.  4.  it  is 
sufficient  if  the  notice  be  served  on  the  churchwardens 
and  overseers,  or  any  two  of  them.  If  it  had  been 
deemed  necessary  that  all  should  personally  be  informed 
of  the  appeal,  the  legislature  would  not  have  enacted 
that  service  on  two  only  should  be  sufficient.  The 
notice  being  addressed  to  all,  would  not  make  the 
appeal  more  known  to  those  who  were  not  served.  It 
was  held  in  Rex  v.  Tke  Justices  of  Gloucestershire  (a), 
that  one  overseer  may  appeal  against  the  other's  ac- 
counts, where  they  have  been  separately  kept :  of  course, 
therefore,  any  other  parishioner  may  appeal  against  the 
accounts  of  one  or  more  of  the  overseers  and  church- 
wardens, if  he  or  they  are  the  only  persons  who  have 
had  an  account  to  keep,  and  against  whose  account, 
consequently,  any  appeal  could  be  instituted. 

Patteson  J.  The  statute  41  G.3.  c.  23.  requires 
only  that  notice  be  served  on  two  of  the  churchwardens 
and  overseers;  and,  therefore,  it  is  sufficient  that  the 
notice  be  addressed  to  two.  And  as  that  which  was 
served  in  the  present  case  contained  the  subject-matter  of 
the  appeal  previously  entered,  I  think  it  was  sufficient. 

Rule  absolute. 

(a)  \B,^Ad.\. 
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J831. 


j^r^th.  I^OE  dem.  Greaves  against  Rabt. 

At  the  trial  of    17  JECTMENT  tried  before  LittUdale  J.,  at  the  Sum- 

an  ejectment.       -mZj  <•       -^t      •      »  mi        1  i*      1 

where  there  is  mer  assizes  for  Nottingham  1831.     The  defeDdant 

the  identity  of  appeared  at  the  trial  by  counsel,  who  cross-examined  the 

Boughtto  be  plaintiff's  witnesses.     At  the  close  of  the  plaintiff's  casf , 

thow?mf  id^di  ^^  defendant's  counsel  required  proof  of  lease,  entry,  and 

Uie  tenant  ouster.     It  was  answered,  that  he  was  bound  to  confess 

defends,  the 

lessor  of  the       them;  but  the  defendant's  counsel  contended,  that  the 

plaintiff  is  not 

required  to  pro-  plaintiff  ought  to  produce  the  rule  of  Court,  whereby 

duce  Uie  con« 

sent  rule.  the  defendant  had  so  bound  himself,  and  cited  Doe  dem, 

Lamble  v.  Lamble  (a).  The  Judge,  bn  the  authority  of 
that  case,  thought  that  the  plaintiff  was  bound  to  pro- 
duce the  rule ;  which  not  being  able  to  do,  he  was  non- 
suited, with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff^  or  for  judgment  against  the  casual  ejector,  in 
consequence  of  the  defendant's  not  appearing  to  confess 
lease,  entry  and  ouster.  Whitehurstj  on  a  former  day  in 
this  term,  obtained  leave  accordingly. 


Sir  James  Scarlett  and  White  now  shewed  cause*  It 
was  the  duty  of  the  plaintiff  to  produce  this  rule  as  part 
of  his  case,  if  he  did  not  otherwise  prove  the  facts 
contained  in  it,  TidcTs  Practice,  Supp.  189.,  Doe  dem. 
Lamble  v.  Lamble  (a).  Without  the  production  of  the 
rule,  the  plaintiff  does  not  identify  the  premises  in  the 
action  with  those  mentioned  in  the  consent  rule.  [Lord 
Tenterden  C.J.  If  the  consent-rule  was  required,  it 
should  have  been  called  for  at  once,  and  not  after  all 
the  plaintiff's  evidence  had  been  gone  through.] 

(a)  1  Af.  4-  Af.  937. 

Adams 
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Adams  Serjt.  .and  Whitehurst  in  support  of  the  rule.  1831. 
It  was  not  for  the  plaintiff  to  produce  the  consent  rule» 
and  no  purpose  could  be  answered  by  calling  for  its  pro- 
duction. If  it  is  mad^  to  appear  that  there  was  no  such 
rule,  then  the  tenant  cannot  be  let  in  to  defend,  and 
judgment  must  go  against  Richard  Roe,  the  casual 
ejector.  But  it  is  part  of  the  practice  of  all  the  courts, 
that  no  one  can  defend. an  ejectment  unless  he  has  en- 
tered into  such  a  rule ;  and,  therefore,  the  Judge  at 
Nisi  Prius  must  take  it  of  his  own  knowledge^  that  such 
a  rule  has  been  entered  into  by  the  Defendant*  This 
is  not  the  case  of  a  tenant  in  common,  where  it  may  be 
necessary,  under  some  circumstances,  to  produce  it,  Doe 
dem.  White  v.  Cuff' {a).  The  lessor  of  the  plaintiff  ought, 
at  any  rate,  to  have  judgment  against  the  casual  ejector. 

Lord  Tenterden  C.  J.  The  rule  must  be  absolute 
for  judgment  against  the  casual  ejector.  I  can  see  no 
advantage  to  be  gained  by  the  production  of  the  con* 
sent  rule.  Formerly,  in  cases  where  possession  of  the 
particular  premises  in  question  was  expressly  admitted 
in  the  rule,  it  was  customary  to  produce  it  as  evidence 
of  that  fact,  if  disputed.  But,  now,  to  prevent  a 
denial  of  justice  by  the  party  calling  upon  the  plaintiff 
to  prove  his  possession,  the  possession  of  certain  spe- 
cified premises  is  always  admitted  as  part  of  the  consent 
rule  (6).  The  only  instance  in  which  it  can  now  be  neces- 
sary to  produce  the  rule,  is  where,  the  plaintiff  directing 
his  case  to  certain  premises,  the  other  party  contends 
that  he  does  not  defend  for  those;  there  it  may  be  re- 
quisite to  produce  the  rule  to  shew  for  what  he  does 

(«)  1  Campb.  175.  [b)  Reg.  Gen.  M.  T.  1  G,  4.  4B,tA.  196. 

defend; 
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18S1.       defend ;  but,  until  that  dispute  arises,  it.  is  a  mere  idle 


_     ,  ceremony. 

Dos  dem.  " 

Grbavks 
against 

Rabt.  Parke  J.     The  defendant  ought  to  have  complied 

with  his  undertaking,  but  has  not  done  so.  Where 
there  is  a  doubt  as  to  the  identity  of  the  premises,  it 
may  be  necessaiy  to  produce  the  consent  rule,  though, 
in  most  of  the  late  cases  within  my  obseryation,  the 
rule  does  not  specify  any  particular  parcels,  but  applies 
to  all  the  premises  in  the  declaration. 

Taunton  J.  The  tenant  in  possession  camiot  be 
allowed  to  defend  an  ejectment,  unless  he  enters  into 
the  common  consent  rule.  Before  the  rule  of  court  of 
Michaelmas  term  1820,  the  term  of  adnaitting  possesion 
of  certain  specified  premises  was  not  imposed,  and^ 
therefore,  the  practice  existed  of  having  that  expressly 
admitted  in  the  rule,  and  annexing  that  rule  to  the  Nisi 
Prius  record,  to  prevent  the  necessity  of  producing 
evidence  of  the  defendant's  possession.  Since  that  rule^ 
which  requires  a  specific  admission  in  all  cases*  there 
can,  in  general,  be  no  necessity  for  the  production 
of  the  consent  rule.  Here,  by  the  appearance  of  the 
party  at  the  trial,  he  admitted  he  had  entered  into  the 
consent  rule;  he  ought,  therefore,  to  have  admitted  all 
that  he  is  required  to  confess  by  that  rule.  As  he  has 
not  done  so,  the  case  is  like  that  of  an  undefended 
ejectment,  Und  there  must  be  judgment  against  the 
casual  ejector. 

Patteson  J.  gave  no  opinion^  having  been  absent 
(at  the  sittings  in  London)  during  the  argument 

Rule  absolute  for  judgment  against  the 
casual  ejector* 
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18S1. 


Becquet    and    Others    asainst    Mary    Mac  Thut»iay, 

°  ^  iVb».  2401. 

Carthy,  Executrix  of  M.  S.  J.  Mac  Carthy. 

npHIS  was  an  action  on  a  judgment  obtained  by  the  To  render « 

JL  *      o  foreign  judg- 

plaintifl^  against  the  testator  in  the  Court  of  the  ment  void,  on 

the  ground 

Tribunal  of  First  Instance  in  the  island  of  Mauritius.  th«t  it  is  con. 
Piea,  the  general  issue.     At  the  trial  before  Lord  7Vn-  of  the  country 
terden  C.J.,  at  ikie  Londoti  sittings  after  Trinity  term  givenlitmittt 
1830,  the  judgment  of  the  colonial  court  was  proved,  ^g^i^^^j 
In  the  introductory  part  of  the  judgment,  the  cause  was  ""2"''^*'**"^ 
stated  to  be  between  Madame  Becquet.   (the  present  ,  Where  the 
plaintiff,)  and  others,  residing  at  Port  Louis,  plaintiffs,  colony  required 

thatt  in  A  suit 

and  Mr.  Mac  Carthy,  deputy  paymaster  of  his  Majesty's  instituted 
forces,  ^*  at  present  resident  at  the  Cape  of  Good  Hope,  absent  party, 
cited  at  the  domicile  of  the  substitute  of  tJie  kin^s  attorney^  shouldTbT* 
general  in  the  tribunals  and  courts  of  this  colony,*  de-  J^^Kin^** 
fendant;  and  the  paymaster-general  of  his   Majesty's  ^*°^V:  ^, 
forces,   also  defendant.     It  further  appeared,   by  the  colony;  but  it 

was  not  ez- 

minute  of  the  Court,  that  the  plaintiffs  had  caused  the  pressiy  pro- 
vided that  the 
defendants  in  that  suit  to  be  cited  to  appear  before  the  Attorney- 

Tribunal  of  First  Instance  on  the  16th  of  December  commuiMcate 

1816,  to  answer  the  plaintiffs  touching  a  fire  which  they  pa^f  Held"' 

tlleffed  to  have  broken  out  in  the  pay-master's  office,  **"*  ""f**  ^^ 

o  r  J  ^   was  not  so  eon* 

and  consumed  a  house  and   premises  and  other  pro-  ?^  ^  natural 

*  justice,  as  to 

perty  of  the  plaintiffs ;  and  that  the  plaintiffs  prayed  render  void  a 

judgment  ob- 

the  said  tribunal  that  the  defendants  might  be  ordered  tained  against 
to  admit  or  deny  that  the  fire  first  broke  out  in  the  had  resided 
pay-master's    office,    and    spread    from    thence  till  it  diction  of ihe^ 
destroyed  the  plaintiffs'  premises  and  goods:  and,  in  {^"'^hen'uie 
case  of  their  admittini?  the  same,   that  Mac  Carihy  c««»eof«ction 

*^  »  .  ,7   aocruedt  but 

individually,   and  likewise  tlie  administration  of  pay-  bad  withdrawn 

\  ^  ^     himself  before 

master,  might  be  condemned,  jointly  and   severallyi  the  proceed. 

mgs  were  com* 
under  meooed. 
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1831.  under  the  1384th  article  of  the  code  of  laws  of  the 
*"*"  colony,  to  reimburse  to  the  plaintifis  their  damages 
agahut  and  costs ;  or,  in  case  of  denial,  that  an  order  of  the 
Court  might  be  made  for  proofs  to  be  adduced,  where- 
upon a  report  might  be  made  in  form  of  law,  and  a 
decision  had.  The  minute  then  stated,  that  on  the 
cause  coming  on  for  hearing  on  the  16th  of  December 
1816,  de&ult  was  granted  against  Mac  Carthfj  and  the 
cause  remanded  to  the  5th  of  Maif  following^  durug 
which  time  it  was  ordered  that  the  party  in  de&ult 
should  be  re-cited.  It  was  then  stated,  that  by  a  writ 
served  on  the  21st  oi  December  1816,  the  sentence  above 
mentioned  was  judicially  notified  to  the  defendants,  with 
a  citation  to  appear  on  the  5th  of  May  1817,  and  that 
on  that  day,  the  Court,  by  its  sentence,  granted  a  de- 
finitive default  against  Mac  Cartky  (he  not  24)pearin^ 
nor  any  one  for  him),  and  ordered  that  the  documents 
and  readings  of  the  parties  appearing  should  be  com« 
municated  to  the  substitute  of  the  King's  Attorney- 
General,  together  with  the  notes  of  the  pleadings,  in 
order  to  the  necessary  decree  being  made.  This  sen- 
tence, it  was  stated,  the  plaintifis  caused  to  be  notified 
to  the  defendants.  The  point  for  the  adjudication  of 
the  tribunal  was  stated  to  be,  whether  the  administration 
of  the  paymaster-general  of  the  British  forces  was  re- 
sponsible for  the  loss  arising  from  the  quasi  crime  im- 
puted to  the  superlntendant  of  such  administration, 
under  the  1384th  article  of  the  code,  and  whether  the 
conclusions  and  condemnations  prayed  against  the  said 
administration,  and  against  Mac  Carthy  personally,  were 
well  founded  ?  The  tribunal,  by  its  judgment,  given  on 
the  9th  of  Febniary  1818,  (and  on  which  the  present 
action  was  brought)  condemned  Mcu:  Carthy  in  defiiult 
in  the  legal  indemnifications  prayed,  and  in  costs;  and 

the 
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Bbcquit 
Mac  CAMHr. 


the  damages  having  been  assessed,  it  was  afterwards        18S1. 
adjudged  that  Mac  Carthy  should  pay  the  plaintiffs 
18,371  piastres. 

On  the  trial  of  the  present  cause  it  was  objected,  that 
this  judgment  was  invalid  on  the  face  of  it ;  for  the  fol- 
lowing among  other  reasons :  First,  that  assuming  it  to 
have  proceeded  on  the  1384th  article  of  the  French 
Code  Civilf  livre  3.  tit.  4.  chap.  2;,  (*^  On  est  respons- 
able  non  seulement  du  dommage  que  Ton  cause  par  son 
propre  fait,  mais  encore  de  celui  qui  est  cause  par  le 
fait  des  personnes  dont  on  doit  r^pondre,  ou  des  choses 
que  I'on  a  sous  sa  garde,"}  and  admitting  that  the  fire 
first  began  in  the  premises  occupied  by  Mac  Carthy^  it 
did  not  appear  upon  the  face  of  the  judgment  that  he 
was  charged  with  any  negligence,  or  that  he  had  been 
guilty  of  aiiy,  by  himself  or  his  servants;  and,  secondly, 
that  Mac  Carthy  was  shewn  by  the  judgment  itseli^ 
to  have  been  absent  from  the  island  at  the  time  of 
the  proceedings  agdnst  him,  and  it  was  contrary  to 
justice  that  a  man  should   be  condemned  unheard; 
on  which  head  Buchanan  v.  Rocker  {a)^  and  Cavan 
V.  Stewart  (b)  were  cited.     Lord   Tenterden  reserved 
the  points;  and  the  plaintiff  proved  that,  by  the  law 
of  the   island,   whenever  an  action  was   commenced 
against  a  person  who  had  been  once  resident  in  it,  but 
had  afterwards  absented  himself,  process  was  served  for 
him  upon  the  King's  Attorney-General.     The  defendant 
then  gave  evidence  to  contradict  the  facts  upon  which 
the  judgment  proceeded.     A  verdict  having  been  found 
for  the  plaintiffs,  a  rule  nisi  was  obtained  for  entering  a 
nonsuit  upon  the  objections  taken  to  the  judgment,  or 

(a)  1  Campb.  63.     9  East,  19S.  (6)  1  Stark.  Al  P.  525. 

for 
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18dl.       for  a  nevr  trial,  upon  the  ground  that  the  verdict  was 
against  evidence. 


Bxcaun 

against 

Mac  Ca&tbt. 


Campbell  and  Hoggins  in  this  term  shewed  cause.  It 
is  not  clear  that  the  evidence  given  to  contradict  the 
judgment  was  admissible,  though  it  be  generally  as- 
sumed that  a  foreign  judgment  is  only  primA  facie,  and 
not  conclusive  evidence  of  a  debt  [Parke  3.  The  Vice- 
Chancellor  has  held,  in  Martin  v.  NicoUs  (a),  that  the 
grounds  of  a  foreign  judgment  cannot  be  reviewed  in 
the  courts  of  this  country;  and  that  a  bill  for  a  dis- 
covery and  a  commission  to  examine  witnesses  in  An^ 
tiguOf  in  aid  of  the  plaintiff's  defence  to  an  action 
brought  on  the  judgment  in  this  country,  was  demur- 
rable.3  If  that  be  so,  the  application  for  a  new  trial  is 
answered.  Then,  as  to  the  objection  arising  on  the 
face  of  the  judgment,  it  ought  to  appear  clearly  and 
demonstrably  on  the  face  of  it,  to  be  contrary  to  the 
law  of  the  country  where  it  was  given,  before  a  court 
in  this  country  can  be  induced  to  say  it  is  void  on  that 
groudd*  (They  then  proceeded  to  contend  that  this 
judgment  was  not  clearly  repugnant  to  the  French  Civil 
Code,  art  1384.) 

Then  as  to  this  being  a  decree  against  Mac  Carthf  in 
his  absence:  First,  this  case  is  distinguishable  from 
Buchanan  v.  Bucker{b);  for  there  it  did  not  appear 
that  the  defendant  had  ever  been  in  the  colony,  or 
that  the  judgment  was  in  respect  of  a  cause  of  action 
which  accrued  in  the  colony.  Ccevan  v.  Stewart  {c) 
shews  only  that  a  party  is  not  to  be  charged  on  a  foreign 
judgment,  unless  it  be  proved  that  he  was  summoned, 

• 

(a)  5fMiafW»458.  (6)  1  CompA.  65.  (c)  \  Stark.  52S. 

or 
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or  loDas  once  resident  within  the  jurisdiction.     Here,  it        1881. 

appears  that  Mac  Carthy  was  in  the  island  when  the        ' 

action  accrued,  and  continued  to  hold  an  office  there        ag^imi 

Mac  CA&THr. 

when  the  proceedings  were  commenced.     lii  Douglas  v* 
Forrest  [a\  it  was  held  that  an  action  was  maintainable 
in  the  English  Courts  on  a  Skotch  judgment  of  horning, 
obtained  against  a  Scotchman  bom,  who  was  absent,  and 
had  no  notice  of  any  of  the  proceedings.   That  case  is  pre- 
cisely in  point.     Besides,  here  the  party,  though  absent, 
was  represented  by  the  king's  attorney-general ;  he  was, 
therefore,   virtually  present.      According  to   the  Code 
Civil,  livre  1.  tit  4.  chap.  1.  art.  114?.    "  Le  Minist^re 
public  est  specialement  charg6  de  veiller  aux  int^rets 
des  personnes  pr^sum^es  absentes ;  et  il  sera  entendu 
sur  toutes  les  demandes  qui  les  concernent.''     And  ac- 
cording to  the  Code  de  Procedure  Civile,  partie  1.  livre  2. 
tit  2.  art  69.      "  Seront   assign^s ;  —  Ceux  qui  n'ont 
aucun  domicile  connu  en  France,  au  lieu  de  leur  r^ 
sidence  actuelle:   si  le  lieu  n'est  pas  connu,  I'exploit 
sera  affich^  a  la  principale  porte  de  I'auditoire  du  tri- 
bunal on  la  demande  est  port6e ;  une  seconde  copie  sera 
donn^e  au  procureur  du   roi,  lequel  visera  Toriginal:  . 

Ceux  qui  habitent  le  territoire  Franfais  hors  du  Continent^ 
et  ceux  qui  sont  itablis  chez  Fetranger,  au  domicile  du 
Procureur  du  Roi  pris  le  Tribunal  oii  sera  portfe  la  de^ 
mande,  lequel  visera  Foriginal,  et  enverra  la  copie,  pour 
les  premiers,  au  ministre  de  la  marine,  et  pour  lea 
seconds,  a  celui  des  affmres  ^trang^res." 

The  Attomey'General,  Sir  James  Scarlett,  and  Wight- 
man,  contrd.     First,  the  verdict  was  against  evidence, 

(a)  4J9m^.686. 

Vol.  II.  d  Q  inasmuch 
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18S1.       inasmuch  as  the  facts  proved  shewed  distinctly  that  the 
fire  did  not  originate  on  Mac  Carihjfs  premises;  and» 

qfOHui  secondly,  the  judgment  ils  void  on  the  face  of  it,  because 
the  complainants  ought  to  have  alleged  in  their  plead- 
ings, and  to  have  proved  by  their  witnesses,  that  the  fire 
originated  in  Mac  Carthf%  premises  by  the  negligence  or 
imprudence  of  him  or  his  servants.  Here,  what  he  is 
called  upon  to  admit  or  deny  is,  not  whether  he  or  his 
servants  have  been  guilty  of  negligence,  but  whether  the 
fire  originated  in  his  house.  Now,  it  may  have  so  ori- 
ginated in  his  premises,  without  any  fault  of  himself,  or 
his  servants,  as  by  lightning,  or  the  act  of  an  incendiary. 
By  the  common  law  of  England^  a  man  was  liable  for  so 
negligently  keeping  his  fire,  that  the  house  or  property 
of  his  neighbour  was  damaged  thereby;  and  though  the 
*  fact  of  the  fire  having  first  broken  out  in  the  defendant's 
house  might  be  primft  facie  evidence  of  negligence  still 
it  was  necessary  to  charge  him  direcdy  with  negligence 
in  the  declaration,  TurberoU  v.  Stamp  (a) ;  but,  in  the 
present  case,  negligence  or  default  of  the  defendant, 
or  his  servants,  is  no  where  alleged  or  suggested  upon 
the  French  proceedings,  as  it  ought  to  have  been  to 
warrant  the  judgment  against  him.  But  assuming  that 
the  judgment  is  warranted  by  article  1384  of  the  Code 
Civile  still  it  appears  that  the  proceedings  were  in- 
stituted in  the  absence  of  Mac  Carihy.  In  Buchanan 
V.  Mucker  {b)  Lord  EUenbarough  said,  "  It  is  con- 
trary to  the  first  principles  of  reason  and  justice  that 
either  in  civil  or  criminal  proceedings  a  man  should  be 
condemned  before  he  is  heard."  It  is  certainly  true 
that,  according  to  the  law  of  the  island,  process  may  be 

(•)  1  SaUi.  IS.  (6)  1  Can^.  63. 

served 
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served  in  the  absence  of  the  party  upon  the  king's  pro-        18S1. 

ctireur ;  but,  in  order  to  make  that  a  good  practicei  it 

ought  to  be  shewn  that  that  officer  is  compelled  to  hold        agamu 

Mac  Cabtbt. 

communication  with  the  absent  party.    In  Doi^lasy. 
Forrest  (a)  the  defendant  had  property  in  ScMand. 

Cur,  ado*  vuU. 


Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court 

This  was  an  action  brought  upon  a  judgment  reco- 
vered in  the  island  of  Mauritius.  That  island,  at  the 
time  of  the  suit  in  which  the  judgment  was  given,  belonged 
to  the  sovereign  of  this  country,  but  the  French  law  then 
prevailed  there.  The  judgment  was  recovered  by  a  per- 
son whose  premises  had  been  destroyed  by  a  fire  which 
began  in  the  premises  belonging  to  or  occupied  by  the 
testator,  at  that  time  deputy  paymaster  of  the  forces  in. the 
island.  Among  other  objections  taken  to  the  validity  of 
this  judgment,  one  was,  that  supposing  the  Court  to 
have  proceeded  upon  the  article  1S84.  of  the  Code  Civilf 
and  taking  it  for  granted  that  the  fire  originated  in  pre- 
mises occupied  by  the  testator,  still  that  was  not  suffi- 
cient to  make  him  liable,  because  the  fire  might  have 
begun  without  the  fault  of  the  testator  or  any  of  his  ser- 
vants. The  law  of  France  being  the  law  of  the  colony 
at  the  time  when  the  judgment  was  pronounced,  the 
Frenc/i  court  was  much  more  competent  to  decide  ques- 
tions arising  upon  that  law  than  we  can  be.  We  ought 
to  see  very  plainly  that  that  court  has  decided  against 
the  French  law  before  we  say  that  their  judgment  is  er- 
roneous  upon  such  ground.     Now,  upon  a  careful  review 

(a)  4  Bingh.  686. 
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1631.       of  the  lS84th  article,  we  cannot  say  that  a  peraoa  may 
not  be  answerable  for  damage  done  to  his  neighbour's 

Bbcqvkt 

ugaiati  property  by  reason  of  a  fire  originating  upon  his  own 
premises,  even  although  it  cannot  be  proved  that  he  or 
any  person  belonging  to  him  set  them  on  fire  wilfully, 
or  otherwise,  for  be  is  answerable,  according  to  that  ar- 
ticle, du  dommage  que  Ton  cause  par  le  fait  des  per- 
sonnes  dont  on  doit  repondre,  ou  des  choses  que  I'on  a 
sous  sa garde;  that  is,  for  whatever  damage  is  occasioned 
by  the  things  which  he  had  under  his  care.  Now,  that 
may  apply  to  a  house.  Indeed,  by  the  law  of  this  country 
before  it  was  altered  by  the  statute  6  Jnn.  c.  SI.  f.6., 
if  a  fire  began  on  a  man's  own  premises,  by  whidi  those 
of  his  neighbour  were  injured,  the  latter,  in  aa  action 
brought  for  such  an  injury,  would  not  be  bound  in  the 
first  instance  to  shew  how  tlie  fire  began,  but  the  pre- 
sumption would  be  (unless  it  were  shewn  to  have  ori- 
ginated from  some  external  cause)  that  it  arose  from  the 
neglect  of  some  person  in  the  house.  We  cannot  then 
say  that  a  Fre^idi  judgment,  founded  on  the  article  in 
question  in  the  Civil  Code,  is  necessarily  bad,  because  it 
is  not  averred  in  the  proceedings  that  the  accident  was 
.      ,  caused  by  negligence. 

Another  objection,  and  not  an  unimportant  one,  was, 
'*'•  '  .  that  the  testator,  when  the  proceedings  were  instituted 
against  him,  was  absent  from  the  island;  and  it  was 
urged,  that  it  was  contrary  to  the  principles  of  natural 
justice  that  any  one  should  be  condemned  unheard,  and 
in  his  absence.  Proof^  however,  was  given,  that  by  the 
law  of  the  colony,  in  the  case  of  a  person  formerly  re- 
sident in  the  island,  absenting  himself,  and  not  leaving  any 
attorney  upon  whom  process  in  a  suit  might  be  served, 

the 
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the  procurator-general  or  his  deputy  was  bound  to  take  18S1. 
care  of  the  interests  of  such  absent  party.  It  was  said  that  "  7" 
the  law  of  the  island  did  not  provide  any  means  whereby  ^^  ^^^ 
the  procurator-general  or  his  deputy  might  be  required 
to  hold  communication  with,  or  receive  directions  from 
an  absent  person.  There  may^  perhaps,  be  some  defi- 
ciency in  the  law  in  that  respect ;  but  as  the  law  of  the 
island  is,  that  the  process  shall  be  served  upon  the  public 
officer,  it  must  be  presumed  that  he  would  do  whatever 
was  necessary  in  the  discharge  of  that  public  duty;  and 
we  cannot  take  upon  ourselves  to  say  that  the  law  is  so 
contrary  to  natural  justice  as  to  render  the  judgment 
void  in  a  case  where  the  process  was  so  served.  For 
these  reasons  we  are  of  opinion,  that  the  rule  ibr  a  new 
trial  should  be  discharged. 

Rule  discharged. 


Wright   against  Fairfield'  and   Others,  As-  Thunday, 
signees  of  Bracewell,  a  Bankrupt. 

T^HE  judgment  in  this  case  having  been  affirmed  in  Thetutute 
error  (a),  Wightman  obtained  a  rule  to  shew  cause  c.  s.  «•  lo. 

giving  double 

why  the  Master  should  not  allow  double  costs  to  the  de»  costs  on  mffirm- 
fendants  in  error,  pursuant  to  13  Car.  2.  siaU  2.  c.  2.  5. 10.  neotupon  writ 
It  appeared  that  before  the  writ  of  error  was  issued  (viz.  hclTnot  to 
on  the  UtoiNaoember  1828),  the  attorney  for  the  plain-  ^jj^'ljfto* 
tiff  in  error  paid  the  damages  and  costs  in  the  court  ""*A"^*"„*" 

order  to  avoid 
execution,  paid  the  damages  and  coats  to  the  apposite  attomej,  with  a  oolice  to  retain  them 
in  his  handoi ;  and  the  attorney  had  deposited  the  sum  in  a  bank  where  it  produced  interest. 

(o)  See  p.  7S7.  ant^ 

3  Q  S  below 
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183L        below  to  the  attorney  for  the  defendants  in  error,  giving 
^  him  at  the  same  time  this  notice :  —  "  Take  notice  that 

WSUHT 

agahut  you  are  required  to  retain  in  your  hands  the  amount  of 
the  damages  and  costs  in  this  cause,  which  amount  is 
paid  by  the  defendant  to  avoid  execution,  and  without 
prejudice  to  any  proceedings  he  may  be  advised  to  take 
relative  to  the  judgment  entered  up,''  &c.  In  conse- 
quence of  this  communication,  the  attorney  for  the 
defendants  in  error  deposited  the  money  in  a  bank 
at  Liverpool^  where  it  remained  at  the  time  of  this 
Application,  The  bank  allowed  Si  per  cent,  interest  on 
the  deposit.  The  judgment  below  was  affirmed;  but 
the  Master  refused,  on  taxation,  to  allow  double  costs. 

JP.  Pollock  and  Tomlinson  now  shewed  cause.  The 
statute  13  Car.  2.  only  applies  where  the  writ  is  sued 
out  before  execution.  The  double  costs  are  there  given 
**  for  the  delaying  of  execution."  And  the  remedy  pro- 
vided by  the  earlier  statute,  S  Hen.  7.  c.  10.,  is  expressly 
confined  to  cases  where  the  writ  is  sued  out  **  afore 
execution  had."  Here,  it  is  true,  there  has  been  no 
formal  execution,  but  that  which  has  taken  place  is 
tantamount  to  it.  The  defendants  in  error  have  had 
the  money  in  their  power,  and  it  has  yielded  them 
interest  while  the  writ  of  error  was  depending. 

Wigklman  contrL  This  case  is  within  the  intention 
of  the  statute  of  Charles.  The  plaintiffs  have  been  pre- 
vented, by  the  writ  of  error,  from  recovering  that  which 
would  have  been  the  result  and  produce  of  an  execution. 
The  attorney,  indeed,  received  the  amount  of  damages 
and  costs,  but  he  was  desired  to  retain  it  in  his  hands,  so 
that  it  was  of  no  benefit  to  the  plaintifis.    [Lord  Ten- 

ierden 
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terden  C.  J.    He  was  not  obliged  to  do  so.]     Still  he        1 831. 

was  not  perfectly  safe  in  paying  it  over.    This  cannot       — — 

WmoHf 

be  compared  to  cases  where  an  execution  has  been  agabm 
levied  and  the  party  has  actually  received  the  money. 
\Parke  J.  In  those  cases,  the  party  would  have  been 
bound  to  refund  on  a  reversal  of  the  judgment,  as  the 
defendant  in  error  would  here  if  his  attorney  had  paid 
the  money  over  to  him.]  Here  the  execution  was  at 
least  virtually  delayed  by  the  announcement  of  an  in- 
tended writ  of  error,  which  was  afterwards  sued  out  and 
acted  upon.  \JParke  J.  The  defendants  in  error  might 
have  taken  out  execution,  if  they  were  dissatisfied  with 
the  proposal  of  the  other  party.  And  .in  case  of  an 
execution,  the  plaintiff  in  error  might  still  have  given 
a  notice  to  retain  the  proceeds.] 

Lord  Tenterden  C.  J,  I  think  this  is  not  a  case 
within  the  statute  of  Charles.  The  object  of  that  act 
was  to  prevent  the  staving  off  of  executions  by  frivolous 
writs  of  error.  It  cannot  be  said  that  the  proceeding  of 
the  plaintiff  in  error  in  thb  case  was  of  such  a  descrip- 
tion. The  money  was  paid  before  the  writ  issued,  and 
produced  interest  while  it  was  depending.  The  rule 
must  be  discharged. 

Parke  J.  The  delay  contemplated  by  this  act  is 
where  the  writ  of  error  operates  as  a  supersedeas  of 
execution.  But  here  the  object  of  an  execution  had 
already  been  answered,  for  the  damages  and  costs  were 
paid.     There  is,  therefore,  no  ground  for  the  rule. 

Taunton  J.  concurred. 

3  Q  4  Pat- 
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WU0H7. 


Fattesoh  J.  By  IS  Car.  £*  st.  2.  e.  2.  s.  10^  double 
co8t9  are  given  ^^  for  the  ddajflng  of  execution  s  "  and  in 
sect  8.  this  clause  is  said  to  be  enacted  for  farther 
remedy  against  the  mischiefs  contemplated  in  a  statute, 
3  iTo.  1.  r.  8«9  made  ^^  for  avoiding  imneoessary  delays  of 
execution^**  and  in  which  certain  recognizances  are  re- 
quired before  any  stay  of  execution  shall  be  made  or 
supersedeas  awarded  in  the  actions  diere  specified  I 
think  the  present  case  does  not  come  within  the  meaning 
of  these  statutes. 

Rule  discharged. 


Short  and  Others  against  Spackman. 


ItoSlSSb^  ASSUMPSIT  for  not  deUvering  goods.  At  the  trial 
k«^*»»^'  before  Lord  Jenterden  C.  J.,  at  the  sittii^  in 

defeiidAiit,  on     London  after  TMnity  term  1831,  a  verdict  was  found 

account  of  H*^ 

and  bj  bit  au-  for  the  plaintiffs  for  €00/.  subject  to  a  reference.  The 
purcbaMwas  arbitrator  made  his  award,  and  annexed  toit^  at  the 
own^uamca,  bnt  I'^Quest  of  the  defendant's  counsel,  a  statement  to  the 
^A^ihH^  following  effect: --The  plaintiffs  being  brokers,  and 
nnnad  orin-  authorised  by  one  Hudson  to  buy  for  him  twenty  tons 
<^i^'    T*;       of  Greenland  whale  oil^  employed  Bentleuy  an  oil  broker, 

piaintim  after- 

wards,  under  a   tQ  make  such  purchase  for  them.    Bentley  applied  to 

general  autbo- 

rity  from  J7,     the  defendant  to  sell  that  quantity  to  the  plaintiffs.   The 

contracted  to        %  f     ■% 

aeiitbeianie  defendant  at  £rst  refused  to  sell  to  the  plaintiffi;  but, 
Sedefendant     ^pou  being  informed  by  Bentley  that  they  were  pur* 

had  not  yet 

dcUvered.    J7.»  ' 

on  hearing  of  the  latter  contract,  told  the  plaintiffs  that  he  would  have  nothing  to  do  with 
the  goods,  either  ae  buyer  or  aellef ;  and  in  this  they  acquiesced.  The  defendant  then  re- 
fused to  deliver  the  goods,  and  the  plaintiffs  sued  him  for  damages  sustained  by  theaa  in 
consequence: 

Heidy  that  the  renunciation  of  the  oontract  by  ff*f  and  the  plaiutifis'  Mquietcenoe  m 
it,  formed  no  objection  to  the  right  of  the  plaintiffs  to  recover. 

chasing 
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cbasiDg  not  for  themselves,  but  as  brokers  for  unnamed        18S1* 
principals,  he  agreed  to  sell  to  them ;  and  bought  and  . 

sold  notes,  signed  by  Bentleyj  were  sent  by  him  to  the       agamti 
plaintiffi  and  defendant,  in  which  the  goods  were  stated 
to  be  ^^  Bought  ibr  Messrs.  Shori^  Brown^  and  Bawyetj* 
(the  plaintifis)   ^  of  Mr.  W.  F.  Spackman;'  (the  de- 
fendant) on  the  terms  therein  specified,  to  be  paid  for 
by  the  buyers  in  ready  money.     The  plaintifib  sent  a 
corresponding  bought  note  to  Hudson,  their  principal ; 
and  they  afterwards,   under  a  general  authority  from 
him,  sold  the  goods  for  his  account,  through  another 
broker,  to  Messrs.  Buck  and  Co.    The  bought  and  sold 
notes  in  this  transaction  mentioned  the  plaintiffs  and 
Buck  and  Co.  as  the  buying  and  selling  parties.     On 
this  sale  being  communicated  to  Hudson^  he  returned 
the  sold  note,  which  had   been  sent  to   him,  declar- 
ing that  he  would  have  nothing  to  do  with  the  oil  as 
purchaser  or  seller;  and  to  this  the  plaintifis  assented. 
The  defendant  afterwards  refused  to  deliver  the  oil  in 
pursuance  of  his  agreement,  and  the  plaintifis,  being 
unable  to  fulfil  their  engagement  with  Buck  and  Co., 
were  obliged  to  pay  them  a  sum  of  money  in  satis- 
faction, the  market  having  risen  since  the  last-mentioned 
contract    It  was  contended,  on  behalf  of  the  defendant, 
that  HudsofCs  repudiation  of  the  contract,  and  the  ac- 
quiescence of  the  plaintiflb  therein,  put  an  end  to  the 
engagement  between  the  plaintiff  and  defendant.    The 
arbitrator,  however,  was  of  opinion  that  these  facts  did 
not  affect  either  the  rights  of  the  defendant  as  against 
Hndson,  or  the  rights  and  liabilities  of  tlie  plaintiffs  and 
defendant.     He  therefore  awarded  that  the  defendant 
should  pay  the  plaintiffs  the  amount  of  the  loss  sus- 
tained by  them  in  their  settlement  with  Buck  and  Co. 

A  rule 
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]88l«        A  rule  nbi  was  obtained  this  term  for  setting  aside  the 
award,  on  the  inround  that  the  action  was  not  maintain- 

Sbort 

agmnM        able  upon  the  facts  above  stated. 


SrAGKUAlU 


JP.  Pollock  and  F.  Kelly  now  shewed  cause.  The 
arbitrator  has  taken  a  right  view  of  this  case.  It  can- 
not be  contended  that  on  the  supposed  repudiation  of 
these  contracts  by  Hudson^  the  plainti£&  remained  liable 
to  the  purchasers,  and  yet  were  without  remedy  against 
the  sellers.  The  plaintifi  had  contracted,  as  brokers, 
for  an  unknown  principal.  Notwithstanding  his  subse- 
quent refusal  to  have  any  thing  to  do  with  the  purchase 
or  sale,  he  and  they  both  remained  liable  to  the  re- 
spective parties,  and  retained  their  rights  as  against 
them.  In  this  respect  any  acquiescence  of  the  plain- 
tifis  in  an  allied  repudiation  of  the  engagements 
entered  into  by  them,  could  make  no  difference  what- 
ever might  be  its  effect  as  between  the  plainti£&  and 
Hudson^  Supposing  the  markets  had  fallen,  the  de- 
fendant might  have  sued  either  the  plaintiffs  or  their 
principal  for  not  accepting  the  oil :  and  they  must  equally 
retain  their  rights  as  against  him. 

"^  Sir  James  Scarlett  and  Tomlinson  contra.  The  plain- 
iifb  were  not  entitled  to  bring  this  action.  They  sold 
under  a  general,  not  a  specific  authority ;  and  in  such 
a  case,  by  the  law  merchant,  the  principal  vendor  has  a 
right  to  know  the  name  of  the  vendee,  and  if  he  has 
grounds  for  disapproving  of  the  party,  to  renounce  the 
contract  The  payment,  therefore,  which  the  plaintiffi 
made  to  Buck  and  Co.  was  in  their  own  wrong.  It  was 
equally  so  if  Hudson  had  not  a  right  to  break  off  his 
contract  with  the  vendees.     Further,  it  was  the  duty  of 

the 
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the  plaintiffi,  when  Hudson  renounced  this  contract,  to        18SL 
commnnicate  that  fact  to  the  defendant,  who  mifi^ht  then        ^  ' 

^    ^    ^  ®  ^  Shokt 

have  chosen  whether  he  would  acquiesce  in  the  repudia**  ^  agamu 
tion,  or  insist  on  the  agreement  being  fulfilled.  If  he  had 
so  insisted,  it  would  then  have  been  time  enough  for  the 
plaintiffs  to  put  themselves  in  HudsorCs  place.  But  they 
have  volunteered  to  take  up  his  contract,  and  that  with 
a  knowledge  that  the  defendant  would  never  have  dealt 
with  them  as  principals.  Hudsan^s  rejection  of  the  bar- 
gain did  not  operate  as  a  transfer  of  his  interest  in  it  to 
the  plaintiffs;  and  in  the  absence  of  such  transfer,  or  of 
any  authority  from  Hudson^  they  had  no  right  to  sue  the 
defendant. 

Lord  Tenterden  C.  J.  I  had  at  first  some  difficulty 
in  coming  to  the  conclusion  that  the  plaintiffs,  situated 
as  they  were  in  this  case,  could  sue  upon  the  contract 
for  their  own  benefit.  But  on  looking  to  the  contract 
itself,  there  appears  nothing  to  prevent  it.  The  form  of 
the  bought  note  is,  ^^  Bought  for  Messrs.  Shorty  Braam^ 
and  Bamfer^  twenty  tuns  of  Greenland  oil,  at  so  much 
per  ton,  to  be  paid  for  by  the  buyers  in  ready  money. 
The  sold  note  is  in  the  like  form.  In  both  the  plain- 
tiffs appear  as  the  principals.  The  rest  of  the  &cts  are 
dehors  the  present  question.  The  rule  will  therefore 
be  discharged. 

Parke  J.  There  was  no  fraud  upon  the  defendant 
in  this  case.  He  was  informed  that  there  was  an  un- 
known principal,  and  such  was  the  fact.  It  is  found 
that  the  plaintiffs  were  authorized  by  Hudson  to  buy  the 
oil  of  the  defendant,  and  the  contract  was  binding  both 
on  them,  and,  if  the  defendant  chose  to  enforce  it»  on 

Hudson. 
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18S1. 

Short 

agairui 

Sfackiuv. 


Hudson.  Then  it  is  said  the  contract  was  put  an  end 
to  by  what  b  called  the  repudiation  on  Hudaorit  part: 
that  is,  by  his  inForniiDg  the  plaintifis  that  he  would 
have  nothing  more  to  do  with  the  purchase  or  sale,  and 
by  their  acquiescing  in  such  determination.  But  this  is 
no  more,  in  effect,  than  if  Hudson  had  thought  proper 
to  sell  the  benefit  of  bis  contract  to  any  other  person, 
which  he  might  have  done  without  the  consent  of  the 
plaintiffs :  and  hb  doing  so  would  have  been  nothing  to 
the  defendant.  It  clearly  would  not  have  detennioed 
the  contract  I  think,  therefore,  that  the  arbitrator 
to  a  right  conclusion. 


Taunton  J.  I  am  of  the  same  opinion.  The  alleged 
repudiation  of  the  contract  by  Hudson  was  not  a  cir- 
cumstance of  which  the  defendant  can  take  advantage. 

Patteson  J.  Upon  the  bought  and  sold  notes  the 
plaintiffs  appear  to  purchase  as  principals.  To  shew 
that  they  acted  as  brokers,  other  facts  must  be  imported 
into  the  case ;  and  upon  those  facts  it  appears  that  they 
were  duly  authorized  as  brokers.  What  happened 
afterwards  cannot  affect  their  right  to  recover. 

Rule  discbaqjed. 


Friday, 
Nov,  25ih. 


J 


Palmer  against  Cohen. 


An  executor      'PHIS  was  an  action  for  libel*     The  plaintiff  obtained 
u!x!i7Cw!^  a  verdict  at  the  last  Summer  assizes  for  Sussex^  and 

enttrup, 
ment  on  a  ver- 
dict obtained  by  bit-  tettator  in  action  for  a  libel. 

ecotor 


r*ud       ^'^^  before  the  beginning  of  the  present  term. 


ex- 
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ecQtor  entered  up  judgment     Pkttt  obtained  a  rule  nisi       I8SI. 
this  term  Tor  setting  it  aside  with  costs,  on  the  ground  that 

^  Palmkr 

an  executor  could  not  enter  up  judgment  on  a  verdict       ogntfiK 
obtained  by  his  testator,  where  no  right  oF  action  would 
have  survived  to  the  executor. 

Comyn  now  shewed  cause.  The  power  is  given  in 
express  words  by  the  statute  17  Car.  2.  c,  8.  f.  1.  The 
act8&9  fT.  3.  c.  11.  5.6.9  which  enables  executors  to 
proceed  if  the  plaintiff  die  between  interlocutory  and 
final  judgment,  is  confined  to  such  actions  as  the  exe- 
cutors might  originally  have  prosecuted,  but  the  former 
statute  has  no  such  qualification. 

Platl  contriL  The  preamble  of  the  17  Car  2,  c.  8. 
recites  the  act  to  be  passed  **  for  the  avoiding  of  unne- 
cessary suits  and  delays."  It  does  not,  therefore,  apply 
to  cases  where  no  suit  could  be  brought  by  the  exe- 
cutors, and  where,  consequently,  none  was  to  be  avoided. 
If  executors  could  enter  up  judgment  in  a  case  where 
they  could  not  be  parties,  they  would  have  an  undue 
advantage;  for  the  defendant  in  such  a  case  cannot 
move  for  a  new  trial.  [_Conn/nj  as  to  this  objection, 
mentioned  Gr^h  v.  WiUiams  (a),  where  in  an  action  for 
breach  of  promise  of  marriage,  the  Court  of  Exchequer 
said,  that  although  the  plaintiff  had  died,  they  should 
have  no  difficulty  in  imposing  such  terms  as  would  enable 
the  parties  to  go  to  another  trial  if  necessary.  Lord 
Tefiterden  C.  J.  It  might  be  done  in  an  action  of  this 
kind,  as  well  as  in  a  mere  action  of  debt.] 

Per  Curiam.  As  to  the  objection  drawn  from  the 
preamble  of  17  Car.  2.  c.  8.,  it  is  sufficient  to  say  that 

(a)  1  Crom  ^  Jerv.  47. 

the 
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1881.       die  remedy  may  go  beyond  the  mischief  recited.     The 
Pj^jj^^       words  of  the  statute  are  express,  and  no  question  has 
been  raised  on  thb  point  since  it  passed. 

Rule  discharged. 


Cmnir. 


^^ith.       Thompson  and  Another  against  Jaues  Percival 

and  Charles  Percival. 

2jr?2r*      ASSUMPSIT  for  goods  sold  and  deUvered.     At  the 
defeDdante  for  trial  before  Patteson  J.,  at  the  sittings  in  London 

goods  ■oldytocy 

pleuUd  the  after  last  Trinity  term,  a  verdict  was  found  for  die  plain- 
whereupon         tiffS)  damages  67/.     CampbeU^  on  a  former  day  in  this 

iisue  was  joined  i      .       i  i  •  i       i  i-       <•      • 

in  Midutdmai  term,  oDtamed  a  rule  to  set  aside  the  verdict  for  irre- 

nodce  of  trial  SU^^ty*  ^ith  costs,  and  for  a  new  trial.    It  appeared 

uttTn^^'Ito  ^^^  ^^  ^^®  ^^^  ^^  ^®  cause,  the  defendants*  counsel 

^tinuinoes  *"gg^^®d  that  James  Percival  had  pleaded  puis  darreiu 

^^^"^[^  continuance,  a  plea  of  his  bankruptcy  and  certificate,  to 

to  the  83d  of  which  the  plaintiffi  had  demurred  ireneraily;  and  it 

JtfoylSSl.   On  . 

the  14th  of  was  Urged  that  the  trial  ought  not  to  go  on  till  that 
year  one  of  V^^^  ^^'^  been  determined,  or  a  nolle  prosequi  entered 
obteincdhis  ^  thereon.  The  learned  Judge  not  finding  this  plea  on 
r^mwUlf"  *®  record,  thought  he  could  not  take  notice  of  it,  and 
of  bankrupt,       ^g  jri^d  the  cause.     By  the  affidavits  asainst  this  rule, 

and  on  the  5th  ^  ^ 

of  j^iMhc        it  appeared  that  issue  was  joined  in  Michaelmas  term 

pleaded  his  *^*^  ^ 

bankruptcy        1890,  and  the  record  was  passed,  and  notice  of  trial 

puis  darrein 

continuance,  to  given  for  the  sittings  after  that  term.  Continuances 
plaintiffs  de-  ^^^^  entered  down  to  the  £Sd  of  May,  the  first  day  of 
SuTtet's^d'  Trinity  term.  The  certificate  was  allowed  on  the  14th 
n^i^'uS^"*    of  3fay,  and  on  the  5th  oijune  the  plea  was  pleaded  as 

on  the  nisi 

prius  record.     The  cause  was  tried  on  the  29th  of  June,  and  a  general  verdict  found  against 

both  the  defendants.     The  Court  set  aside  this  verdict  for  irregulantj»  on  the  ground  that 

the  jury  had  given  an  absolute  verdict  as  to  both  defendants,  whereas  Uiej  should  have  been 

summoned  only  to  try  the  issue  at  to  one^  and  to  assess  contingent  daniagcs  as  against  the 

other. 

of 
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of  Trintit/  term,  to  which  the  demurrer  was  filed  on  the        1831« 

£4th  of  June.    There  had  been  no  joinder  in  demurrer.  ^ 
The  trial  was  on  the  29th.  ngmntt 


PlRCITAL. 


Sir  James  Scarlett  and  CAilton  shewed  cause.  There 
b  no  irregularity  in  this  case.  The  plaintiffi  were  not 
bound  to  set  out  this  plea  on  the  Nisi  Frius  record,  nor 
to  await  the  judgment  of  the  Court  on  the  demurrer. 
There  are  several  answers  to  this  application.  The  last 
continuance  was  to  the  23d  of  Mcn/f  and  the  certificate 
was  allowed  on  the  14th,  therefore,  the  plea  on  the  5th 
of  June,  pleaded  as  of  Trinity  term,  was  a  nullity ;  it 
ought  to  have  been  pleaded,  as  of  the  last  continuance 
before  the  14th  of  May.  Bex  v.  Taylor  (a).  Then  the 
record  here  was  in  the  hands  of  the  officer  at  Nisi  Prius ; 
the  plaintifis  were  not  bound  to  make  it  up :  and  it  was 
optional  in  them,  whether  they  would  try,  or  wait  till  the 
demurrer  was  determined,  but  they  were  not  bound  to 
wait  Where  several  parties  are  charged  jointly,  the 
Court  will  not  allow  one  of  them,  by  a  dilatory  plea,  to 
postpone  the  trial  against  the  rest  And  if  it  is  said 
that  contingent  damages  should  have  been  assessed 
against  the  party  demurring,  it  is  to  be  observed,  that 
there  had  been  no  joinder  in  demurrer. 

Campbell  in  support  of  the  rule.  The  plea  was  not  a 
nullity.  In  Rex  v.  Taylor  (a),  an  application  was  made 
to  the  Court  to  take  the  plea  off  the  file.  The  plain- 
tifis here  might  demur,  or  traverse  some  fact  in  the  plea, 
or  might  apply  to  the  Court  to  have  it  taken  off  the  file 
as  in  that  case.  This  last  course,  however,  was  not 
taken.     It  was  treated  as  a  valid  plea;  for  the  plaintifib 

demurred. 
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1831.        demurred,  and  there  is  now  an  issue  in  law  depending  in 

S  this  Court  upon  the  plea.     How  can  final  judgment  be 

agmntt        entered  up  in  this  case  ?     There  is  an  issue  in  law  upon 

Fbacitai.  *  ^ 

which  no  decision  has  taken  place,  and  there  is  an  issue 
in  fact  with  a  verdict  thereon,  taken,  not  contingently, 
but  absolutely,  against  both  defendants.  The  plaintifi 
might  have  entered  a  nolle  prosequi  against  James^  and 
proceeded  against  Charles ;  or,  if  they  had  wished  to  ex- 
clude Jamei%  testimony,  there  should  have  been  a  venire 
to  try  the  issue  as  against  Charles,  and  to  assess  contin- 
gent damages  as  against  James. 

Lord  Tenterden  C.  J.  It  is  not  without  reluctance 
that  I  assent  to  making  the  present  rule  absolute.  It 
was  certainly  competent  to  the  plainti£&  to  put  on  the 
Nisi  Prius  record  the  plea  of  bankruptcy  and  the  de- 
murrer, and  to  take  the  record  down  to  trial  to  assess  the 
damages  against  James.  If  that  had  been  done,  he 
would  not  have  been  a  competent  witness  for  Charles. 
The  verdict  would  then  have  been  absolute  as  against 
the  latter,  but  contingent  against  James.  Now  it  stands 
absolute  against  both.  We  cannot  say  that  there  would 
have  been  the  same  verdict  if  the  record  had  been  so 
altered.  The  finding  of  the  jury  is  quite  inconsistent 
with  the  actual  state  of  the  pleadings  at  the  time  of 
the  trial. 

Parke  J.  This  rule  must  be  made  absolute.  The 
trial  ought  to  have  been  a  trial  of  the  iteue  on  the  plea 
in  bar  as  to  the  defendant  Charles,  and  an  assessment  of 
damages  only  as  against  James.  The  Nisi  Prius  record 
might  have  been  amended  by  the  plea  roll;  but  we 
cannot  convert  this  verdict,  which  is  absolute  against 
both  defendants,  into  a  verdict  against  one,  and  an  assess- 
ment 
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inent  of  damages  against  the  other.     The  verdict  is  cor-        1  dS  1. 
rect  according  to  the  Nisi  Prius  record.    The  rule  must      ^ 

^  Thompson 

be  absolute^  and  the  plaintiffs  may  then  elect,  whether        nffnirut 
to  try  the  issue  in  iact  first,  or  wait  for  the  judgment  on 
the  demurrer. 

Taunton  J.  and  Patteson  J.  concurred. 

Rule  absolute. 


The  King  against  Richard  Carlile.  ^^sith 

THE  Court  having  decided,  upon  the  writ  of  error  JError  was 
brought  in 

brought  in  this  case,  that  the  defendant  below  could  K.  B.  upon  a 
not  aver  a  fact  in  contradiction  to  the  record,  (viz.  that  the  otd  BaUey, 
only  one  of  the  justices  named  in  the  commission  was  J^gn'Ild^,™," 
present  when  the  verdict  was  given),  and  the  judgment  J^'J^jJ^on* 
having  consequently  been  affirmed  (a),  Joshua  Evans,  in  **"•  record  m 
the  followinff   Trinity  term,  obtained  a  rule  to  shew  Court  held 

^  such  an  aver- 

cause  why  the  record  and  proceedings  returned  with  the  ment  inadmi^- 

•  1       1  t  t  1       «     aible,  and 

writ  of  error  in  this  prosecution  should  not  be  sent  back  affirmed  the 
by  procedendo  to  the  court  of  oyer  and  terminer  in  iact  being  aa 
London.     This  motion  was  made  for  the  purpose  of  ob-  defwidant^be-* 
taining  from  the  inferior  court  an  amendment  of  the  Jj{7*  er^nd"*^ 
record,  comfbrmably  to  the  fact,  which  was  as  stated  by  ^rmjntr  aher^ 

•^  ■'    wards  ordered 

the  defendant  below.     Cause  was  shewn  in  the  same  **>«  record  to 

be  aoiended, 

term,  and  J.  Evans,  in  support  of  the  rule,  cited  Res  v.  and  their  clerk, 

by  a  rule  of  the 

Atkinson  {b\  and  Rex  v.  Kenworthy  [c\  to  shew  that  a  Court  of  K.  n. 

witti  the  con- 
sent of  the  crown,  came  into  the  latter  Court,  and  made  the  amendment  there. 
Upon  motion,  aftcrwaids  that  the  omb  might  bt  again  let  down  Ibr  argument :  Held, 
that  this  Court  could  not  rehear  it  after  the  eipiration  of  the  term  in  which  judgment  was 
given,  though  the  Attorney- General  consented;  and  that  the  only  remedy  waf  by  writ  of 
error  to  the  House  of  Lords. 

ia)  In  last  Easter  term ;  see  p.  362.,  ante. 

(6)  1  Wms.  Saund,  249.  n.  (1).     Crt>,  C  C.  410.  9th  edit. 

Vol.  II.  3  R  pro- 
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1881.  procedendo  was  the  proper  course,  the  record  being  at 
-"■""^  present  in  this  court  The  Court,  however,  suggested 
againtt  that  an  application  for  an  amendment  might  be  made  at 
the  Old  Bailey^  and  the  rule  for  a  procedendo  was  dis- 
charged. 

At  the  ensuing  October  sessions  at  the  Old  Bailetf  it 
was  moved  that  the  record  might  be  amended  by  the 
clerk  of  the  sessions,  and  a  true  copy  returned  to  the 
King's  Bench  for  argument  in  the  next  term.    It  was  ob- 
jected that  such  a  motion  could  not  be  carried  into 
eflecty  the  record  having  been  returned  with  the  writ  of 
error  into  the  King's  Bench,  and  being,  therefore,  no 
longer  in   the  power   of  this   Court  (a).     The  court 
of  oyer  and  terminer  made  an  order  that  the  record 
should  be  amended  in  the  terms  hereafter  stated,    but 
without  any  direction  as  to  the  course  to  be  adopted  for 
making  such  amendment.     On  the  first  day  of  the  pre- 
sent term  the  clerk  of  the  sessions  attended  in  this  court, 
and  the  following  rule  was  made :  ^^  On  tlie  motion  of 
Mr.  Evansy  and  by  consent  of  the  Attorney-General, 
ordered,  that  the  clerk  of  the  sessions  of  oyer  and  ter- 
miner for  the  city  of  London,  present  here  in  court,  do 
amend  the  record  returned  with  the  writ  of  error  in  this 
prosecution."     He  did  thereupon  amend  the  record  so 
returned,  and  which  had  remained  in  the  King's  Bench, 
by  inserting  between  the  recital  of  the  verdict  and  that 
of  the  judgment,  these  words :  ^^  And  at  the  time  when 
the  verdict  of  the  jurors  last  aforesaid  was  given  in  form 

(a)  As  to  the  quMtion  whether  the  record  itself,  or  a  transcript  only,  is 
removed  into  the  King's  Bench  on  error  from  an  inferior  court,  see 
nidutrdmm  ▼.  MdUtht  5  Bing.  346. ;  MOHsh  v.  Rkhardton,  7  B.  j;  C.  819., 
and  the  authorities  upon  the  point,  referred  to  in  those  cases.  Also*  Bro> 
Ahr,  Error,  pi.  127-8. ;  FU*,  N.  B,  45  F. ;  Jenk,  31.  pi.  61. ;  Palm.  199. ; 
The  Bishop  of  Oitory's  case,  Cro.  Jac.  534. ;  San^Myo  ▼.  De  Payha, 
5  TaunL  8S. ;  note  (1)  to  Jafva  ▼.  CrJor,  8  Wmu  Smmd.  lOa ;  2Ws 
Praetiee,  714.  9th  ed.  and  Supplement,  1 3a 

aforesaid, 
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aforesaid,  only  one  of  the  said  last-mentioned  justices,      .  1881. 
to  wit,  the  said  Newman  Knaoolys*  recoixler  of  the  said       """ 

,  -^  •  Tb«  Ktra 

city,  was  present  in  court."     No  other  document  was       againu 
altered  in  pursuance  of  the  order  made  at  the  Old  Bai- 
ley.    In  this  term, 

Joskua  Evans  moved  that  the  case  might  be  again 
entered  in  the  crown  paper  for  argument  Lord  Ten^ 
terden  C.  J.  asked  if  there  were  any  precedent  for  quash- 
ing the  judgment  delivered  by  the  Court  in  a  preceding 
term.  J.  Evans  mentioned  MeUish  v.  Bidtardson  {a). 
Campbell^  amicus  curiae,  observed,  that  in  that  case  the 
rule  for  amending  the  judgment  was  enlarged  to  the  next 
term  by  consent.     A  rule  nisi  was  however  granted. 

The  Jtlomey-General^  on  behalf  of  the  crown,  stated 
on  a  subsequent  day,  that  he  should  not  oppose  a  re- 
consideration of  the  record  by  the  Court. 

Steer  (who  now  supported  the  rule,  Jos/ma  Evans 
having  left  the  bar),  was  asked  by  the  Court  if  any  pre- 
cedent had  been  found?  None  has  been  discovered; 
but,  as  the  Attorney-General  consents,  the  Court  will 
probably  allow  a  rehearing.  In  fact,  no  judgment  has 
been  given  upon  the  real  record. 

Parke  J.  {b)  1  question  whether  the  Court  has  any 
power,  even  by  consent,  to  alter  the  judgment  of  a  pre- 
ceding term.  During  the  same  term  the  judgment  is 
still  in  the  breast  of  the  Court,  but  it  is  not  so  after- 
wards (c).  In  MeUish  v.  Richardson^  the  rule  was  enlarged 
by  consent  to  another  term,  but  the  judgment  would  be 

(a)  7  B.^C.  S\9. 

(6)  Lord  Tenitrden  C.  J.  bad  gone  to  attend  the  Fnty  Council. 

(c)  Co.  IMU  26a  a. 

3  R  2  entered 


L 
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1881.       entered  as  of  the  same.    The  remedy  is,  to  bring  a  writ 
of  error  upon  our  judgment  in  the  House  of  Lords* 


TIm  Knra 

agama 

Caauul 


Taunton  J.  In  the  absence  of  any  precedent,  I  fear 
we  have  no  authority  to  rehear  this  case.  Our  judg^ 
ment,  once  pronounced,  can  only  be  vacated,  after  the 
expiration  of  the  term,  by  writ  of  error  to  the  House  of 
Lords. 

Patteson  J.  concurred. 

The  case  was,  however,  adjourned,  to  give  a  further 
opportunity  of  searching  for  precedents,  till  the  last  day 
of  this  term,  when 

Steer  said,  none  had  been  found.  [Parke  J.  The 
officers  of  the  Court  have  also  searched,  and  can  find 
none.]  If  the  record,  as  amended,  goes  up  to  the  House 
of  Lords,  it  may  be  said  that  that  is  not  the  record 
upon  which  this  Court  decided;  and  that  their  judg- 
ment was  not  erroneous  as  the  record  then  stood.  Per- 
haps the  Court  will  grant  a  fresh  writ  of  error  return- 
able here. 

Lord  Tenterden  C.  J.  That  cannot  be  done.  The 
only  course  that  can  now  be  taken,  is  to  bring  error  in 
the  higher  Court  The  amended  record  will  go  up  to 
them,  and  will  be  the  only  one  of  which  they  can 
take  notice. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


END  OF  MICHAELMAS  TERM. 
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TO  THE 


PRINCIPAL    MATTERS- 


ACCEPTOR. 
See  Bill  of  Exchange. 

ACCORD  AND  SATISFAC- 
TION. 

See  Composition,  2.    Plead- 
ing, 3. 

ACTION  ON  THE  CASE. 

I.  A  sheriff  by  virtue  of  a  fi.  fa. 
seized  goods  upon  lands  leased  to 
a  tenant,  sold  the  same  for  less 
than  a  year's  rent,  and  permitted 
them  to  be  removed  without  pay- 
ing the  landlord  the  year's  rent, 
which  was  due.  The  latter 
brought  an  action  on  the  case 
against  the  sheriff,  for  such  re- 
moval, and  the  Court  refused,  on 
payment  into  court  of  the  sum 
which  the  goods  produced,  to  stay 
the  proceedings  until  the  plaintiff 
undertook  to  pay  the  costs  of  suit 
in  the  event  of  his  not  recovering 
more  than  the  sum  paid  into  court. 
Calvert  v.  Jol^f  E.  1  fV.  4. 

Page  418 

2.  In  an  action  for  maliciously  indict- 
ing A.  for  neijury,  it  appeared  that 
the  defenoant  B.  in  1824  prefer- 


red the  indictment,  and  gave  evi- 
dence before  the  grand  jury  that 
the  bill  was  found,  removed  into 
K.  B.,  and  tried  in  1827»  and  that 
J3.,  who  was  then  in  custody,  was 
brought  into  court  under  a  habeas 
corpus  obtained  by  his  attorney 
on  the  on  the  ground  that  that  he 
was  a  material  witness;  but  he 
did  not  give  evidences  and  Am  was 
acquitted.    The  Judge,  in  his  di- 
rection, told  the  jury  tliat  if  the 
defendant  did  not  appear  at  the 
trial  as  a  witness  from  a  conscious- 
ness that  he  had  no  evidence  to 
give  which  would  support  the  in- 
dictment, then  there  was  a  want 
of  probable  cause,  and  they  should 
find  for  the  plaintiff;  but  if  his 
non-appearance  did  not  proceed 
on  that  ground,  then  there  was 
no    proof  of  want  of  probable 
cause,  and  they  should  find  for  the 
defendant.      The  defendant    of- 
fered no  evidence,  and  the  jury 
found  for  the  plaintiff:  Held  npon 
error,  and  a  bill  of  exceptions, 
whereby  the  objection  stated  to 
the  summing  up  was*    that  the 
Judge  himself  ought  to  have  de- 
termined, upon  the  facts,  whether 
there  was  probable  cause,  without 
leaving  any  question  to  the  jury ; 
S  R  S  that. 
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that,  under  the  circumstances,  the 
motive  which  induced  the  defend- 
ant not  to  appear  as  a  witness, 
was  a  question  of  fact  for  the  jury, 
and  they  might  be  directed  to 
conclude  that  there  was  or  was 
not  probable  cause,  and  to  find  for 
or  against  the  defendant,  accord- 
ing to  their  opinion  of  the  motive. 
Taylor  y.  Wulans  [in  error) ^  M. 
2  iv.  4.  Page  845 

ADMINISTRATOR. 

See  Executor,  1. 


ADMISSION  OF  OFFICE. 
See  Makdamus,  2. 

ADMITTANCE. 
See  Stamp,  3* 

ADVOCATE. 

See  Taespass,  ^. 


AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practice,  6. 


AGREEMENT. 

See  Assumpsit,  4.    Composition. 
Partnership,  3. 


ALIENATION. 
See  Stamp,  S. 

AMENDMENT  OF  RECORD. 
See  Writ  of  Error,  2. 

ANCIENT  LIGHTS. 
See  NuisANCK. 


I 


ANNUITY. 

1.  By  the  annuity  act  53  G.  3.  c.  141. 
<•  10.  no  enrolment  is  necessary 
where  the  annuity  is  charged  on 
freehold  or  copyhold  lands  equal 
to  it  in  value,  over  and  above  any 
other  annuity  charged  or  secured 
on  such  lands.  Such  ^'  other  an- 
nuity," to  be  within  the  meaning 
of  the  act,  must  be  directly  and 
specifically  charged  on  the  lands, 
not  merely  secured  in  a  manner 
which  may  by  possibility  affect 
them,  as  by  judgment  entered  up 
on  a  warrant  of  attorney.     WaU 

fordet  r/*.  V.  MarchanUE.  1  W.  4. 

Page  315 

2.  Testator  bequeathed  a  sum  in 
long  annuities,  to  be  applied  first 
to  the  payment  of  his  debts,  and 
a  certain  portion  of  it,  afterwards, 
to  vest  in  trustees  for  his  daugh- 
ter. On  his  death,  a  bill  in 
Chancery  was  exhibited  against 
his  executor  for  an  appropriation 
of  the  fund  for  the  daughter's  be- 
nefit; the  executor  admitted  as- 
sets, and  a  decree  was  obtained 
for  the  appropriation,  within  two 
years  of  the  death  of  the  testator. 
It  was  not  referred  to  a  Master  in 
Chancery  to  ascertain  whether 
there  were  any  debts  outstanding ; 
nor  did  it  appear  whether  or  not 
this  was  the  fact.  The  daughter's 
annuity  being  afterwards  sold,  the 
purchaser  brought  an  action  to 
recover  back  the  deposit  money, 
on  the  ground  that  no  title  could 
be  made.  On  a  case  stating  these 
facts: 

Held,  that  there  was  no  suffi- 
cient title  established;  and  that, 
at  least  in  the  absence  of  a  Mas- 
ter's report,  it  lay  upon  the  ven- 
dor to  shew  that  there  were  no 
debts  outstanding  which  could  af- 
fect the  annuity.  CuriU  v.  BUm^ 
£•  1  JV»  4.  426 

3.  A  be- 
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3.  A  beneficed  clergyman  granted 
annuities  by  three  several  deeds, 
and  (by  the  same  deeds)  made 
them  chargeable  on  his  living, 
which  he  thereby  conveyed  in 
trust  for  the  grantee,  for  the  more 
effectually  raising  and  enforcing 
payment  of  the  annuities  out  of 
the  living :  and  he  also  gave,  as  a 
security  for  payment  of  the  an- 
nuities, three  warrants  of  attorney, 
with  defeasances  in  the  common 
form,  to  confess  judgment  at  the 
suit  of  the  grantee. 

On  motion  to  set  aside  the  war- 
rants of  attorney,  as  being  a  charge 
upon  the  living  in  evasion  of  the 
statute  IS  Eliz.  c.  20.,  the  Court 
held,  that  this  did  not  appear; 
that  the  covenants  in  the  annuity 
deed  for  payment  of  ihe  annuity 
might  be  good,  though  the  rest 
were  void,  and  that  payment  of 
the  arrears,  under  these  cove- 
nants, might  well  be  enforced  by 
the  warrants  of  attorney.  Gib- 
bons V.  Hooper,  Clerk,  T.  1  W,  4. 

Page  734. 
Kirlem  v.  Butts.  736 

4u  A.  having  agreed  with  B.  to  ad- 
vance him  a  sum  of  money^  and 
to  pay  off  an  annuity  formerly 
granted  by  him,  B.  executed  a 
deed,  whereby  in  consideration  of 
1050/.,  he  covenanted  to  pay  an 
annuity  to  A.,  and  assigned  to 
him  certain  dividends  upon  trusts 
for  the  purpose  of  securing  the 
annuity.  The  1050/«  were  paid  to 
B,  the  grantor,  who  di-ectly  re- 
turned to  the  grantee  the  sum 
necessary  for  paying  off  the  an- 
nuity ;  and  he  immediately  paid 
it  over  for  that  purpose.  In  the 
memorial  enrolled  pursuant  to 
53  G.  3.  c.  141.  the  consideration 
for  the  present  annuity  was  stated 
to  be  1050/.,  without  any  notice 
of  the  former  annuity ;  Held,  that 
this  statement  was  sufficient.   - 

Held,  also,  that  it  was  not  ne- 
cessary to  notice  in  the  memorial, 


a  covenant  in  the  annuity  deed^ 
that  if  the  grantor  went  abroad, 
whereby  the  expense  of  insuring 
his  life  should  be  increased,  the 
grantee  might  retain  such  addi- 
tional amount  out  of  the  divi- 
dends ;  and,  if  they  proved  insuf- 
ficient, the  grantor  should  make 
up  what  was  wanting. 

Under  the  head  "  Nature  of  the 
Instrument "  in  the  memorial,  the 
deed  was  described  as  an  ''As- 
signment of  dividends,  and  annuity 
deed  to  secure  the  same."  Held, 
that  this  was  sufficiently  correct. 
Cane  Y*  Lovelace^  T,  1  W.4f. 

P&ge767 

APOTHECARY. 

A.  bound  himself  apprentice  to  an 
apothecary  who  resided  eight  miles 
from  H.  The  apothecary  then 
took  a  house  at  H.  in  which  A, 
resided,  and  attended  several  pa- 
tients there,  the  apothecary  com- 
ing over  occasionallv,  and  being 
consulted  by  the  defendant  about 
the  patients :  Held,  that  this  was 
a  practising  by  A*  as  an  apo- 
thecary within  the  meaning  of 
55  G,  3.  c.  194.  s,  20.  The  Mas- 
ter, Sfc*  of  the  Company  of  Apo- 
thecaries V.  Greenvaood,  T*  1  IV.  4. 

708 

APPEAL. 

1.  Guardians  and  directors  of  the 
poor  were  incorporated  by  statute, 
and  were  thereby  ordered  to  hold 
certain  courts  and  meetings,  at 
which  any  rate  payer  might  ob- 
ject to  their  proceedings  or  ac- 
counts, and  such  objection  should 
be  taken  into  consideration;  and 
if  the  matter  could  not  at  that 
time  be  settled  to  the  satisfaction 
of  the  complaining  party,  it  should 
be  adjourned  to  the  next  court, 
to  be  there  finally  heard  and  de- 
termined. 

3  R  4  A  sub- 
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A  subsequent  clause  proTided, 
that  any  person  aggrieved  by  any 
thing  done  in  pursuance  of  the 
act,  and  for  wokich  no  particular 
method  of  relief  ttas  already  ap^ 
pointed,  might  appeal  to  the  quar- 
ter sessions  to  be  holden  within 
four  calendar  months  next  oAer  the 
cause  of  complaint  should  have 
arisen* 

A  rate  payer  appealed  to  the 
sessions  against  an  order  of  the 
directors  for  the  payment  of  snms 
due  on  annuities,  and  as  interest 
on  loans.  The  order  had  been 
made  less  than  four  months  baclc, 
but  the  debts  had  not  been  in- 
curred, nor  the  annuities  granted 
within  four  months:  Held,  that 
the  appeal  was  not  barred  by  the 
first-mentioned  clause  of  the  act, 
and  that  the  cause  of  complaint 
had  arisen  within  four  months. 
The  King  v.  The  Justices  of  Salop% 
E.IW.^  Page  145 

C.  When  the  sessions  on  determin- 
ing ail  appeal  have  granted  a  case, 
but  none  has  been  stated,  the 
Court  will,  under  some  circum- 
stances* direct  a  mandamus  to  the 
justices  who  heard  the  appeal,  to 
state  a  case. 

But  not  where  it  is  dear  that 
such  a  proceeding  could  lead  to 
no  result ;  as  where  the  chairman, 
in  consequence  of  his  own  opinion 
and  that  of  the  court  upon  the 
facts*  refused  to  sign  any  state- 
ment but  one  which  would  have 
excluded  the  point  of  law  relied 
iipoci  by  the  party  demanding  a 
case.  The  King  V,  The  Justices  tf 
^FtMrokeshire,  £.  1  W.  4.      391 

S.  An  appeal  was  entered  and  re- 
spttedi  eaUttled  *^^.  B.  appellants, 
and  the  -churchwardens  and  over- 
aeers'  of  j9.  i*espondents ; "  and 
eWas  stated  to  be  against  the  allow- 
ance of  the  overseer's  accounts. 
Before  the  next  sesmons,  notice 
4if  the  appeal^  addressed  to  the 
overseers  oply^  waa  served  upon 


them,  but  no  notice  was  given  to 
the  churchwardens,  Who,  in  fact, 
had  not  received  or  disbursed  any 
money,  or  kept  any  account: 
Held,  that  the  difference  between 
the  entry  of  appeal  and  the  no- 
tice was  immaterial,  and  that  the 
churchwardens,  having  had  no 
account  to  keep,  were  not  en< 
titled  to  notice  as  joint  officers 
with  the  overseers.  The  King  v. 
The  Justices  of  Norfolk,  M. 
2  fV.  4.  Page  944 

APPORTIONMENT. 
See  Paw. 

APPRENTICE. 
See  Apothecary* 

ARBITRAMENT. 

1.  Declaration  stated  that  differ- 
ences had  arisen  between  the 
plaintiff  and  defendant  respecting 
certain  liabilities  of  the  plaintiff 
on  account  of  the  defendant  in 
respect  of  bills  of  exchange  to 
w^ich  the  plaintiff  had  put  his 
name,  and  which  the  defendant 
had  negotiated ;  that  the  plaintiff 
had  commenced  an  action  against 
the  defendant  on  account  of  his 
having  negotiated  the  same,  and 
also  for  the  recovery  of  the  bills ; 
and  that  by  an  order  made  in  the 
said  action,  the  cause  and  all 
matters  in  difference  between  the 
parties  were  referred  to  arbitra- 
tion. That  the  arbitrator  made 
bis  award,  whereby  he  directed 
the  defendant  to  pay  the  plaintiff 
lOf.,  and  that  the  plaintiff  should 
at  the  same  time  deliver  up  to  the 
defendant  a  bill  of  exchange  for 
SOO/.  therein  particularly  de- 
scribed, or  give  the  plaintiff  a 
bond  ot*  indemnity ;  and  further, 
that  the  defendant  should,  at  the 
same  time,  pay  the  plaintiff  S4S/. 

unleii 
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unless  he  the  defendant  should 
then  pay  what  remained  due  upon 
a  judgmerit  recovered  by  A*s 
and  others  against  the  defendant 
in  a  certain  action  brought  by  the 
said  A.  and  others  against  the 
defendant y  in  a  certain  action 
brought  by  the  said  A.  and  others 
against  the  plaintiff'  as  the  drawer 
of  a  certain  bill  of  exchange  for 
300/.,  bearing  date  the  18th  of 
May  1826,  drawn  by  defendant 
upon  and  accepted  by  one  C  M, 
and  payable  to  the  order  of  the 
defendant  and  by  him  indorsed  to 
the  said  A,  and  others,  and  like- 
wise cause  satisfaction  to  be  en- 
tered on  the  judgment«roll  in  such 
action ;  and  likewise  deliver  up  to 
the  plaintiff  the  last  mentioned  bill 
of  exchange:  and  the  arbitrator 
further  awarded,  that  on  per- 
formance of  the  award  as  afore' 
saidy  the  plaintiff  and  defendant 
should  execute  mutual  and  ge- 
neral releases. 

Plea,  first,  that  a  bill  of  ex- 
change therein  particularly  de- 
scribed, had  been  drawn,  indorsed 
by  the  plainiifft  and  by  him  deli- 
vered to  the  defendant^  and  that 
the  liability  of  the  plaintiff  in 
respect  of  the  same  was  a  matter 
in  difference  submitted  to  the 
arbitrator,  and  that  he  had  not 
awarded  concerning  it. 

Secondly,  the  like  as  to  an  ac- 
tion which  was  depending  between 
the  plaintiff  and  defendant  at  the 
time  of  the  reference,  and  to 
divers  other  pecuniary  matters, 
claims,  and  demands. 

Thirdly,  the  like  as  to  a  judg- 
ment recovered  by  A.  and  others 
against  the  plaintiff,  which  was 
unsatisfied  at  the  time  of  making 
the  award,  and  which  it  was  dis- 
puted whether  the  plaintiff  or  de- 
fendant ought  to  satisfy. 

Fourthly,  that  there  never  was 
any  judgment  recovered,  or  ac- 
tion brought  by  A.  and  others 


against  the  defendant  on  aiy  such 
bill  of  exchange  drawn  by  the 
defendant^  as  was  mentioned  in 
the  award,  and  that  performance 
of  the  award  as  to  such  judgment 
was  impossible. 

Fifthly,  that  the  defendant  never 
had  any  authority  from  A.  and 
others  to  cause  satisfaction  to  be 
entered  on  the  judgment-roll»  in 
such  last  mentioned  actions  and, 
therefore,  that  it  was  wholly  out 
of  his  power  to  do  so ;  nor  was  it 
in  his  power  to  deliver  up  to  the 
plaintiff  the  bills  of  exchange  in 
the  award  mentioned,  and  which 
were  indorsed  to  and  outstanding 
in  the  hands  of  other  persons. 

Upon  demurrer ;  it  was  held, 

That  the  first  three  pleas  were 
bad,  because  the  arbitrator,  by 
having  awarded  mutual  and  ge- 
neral releases,  must  be  deemed 
to  have  adjudged  and  finally  de« 
cided  upon  the  matters  in  those 
pleas  respectively  mentioned,  and 
the  general  release  would  be  an 
answer  to  any  actions  or  claims 
founded  upon  them : 

And  that  the  fourth  and  fifth 
pleas  were  bad,  because  although 
It  might  be  impossible  for  the  de- 
fendant to  perform  certain  parts 
of  the  award  therein  mentioned, 
yet  the  award  in  each  instance 
gave  an  alternative  which  he 
could  perform.  Wharton  v.  King^ 
T.  1  W.  4.  Page  528 

2.  A  verdict  was  taken  for  SOOO/. 
subject  to  an  award,  to  be  made 
by  a  certain  day,  as  to  the  amount 
of  damages.  The  arbitrator  ac- 
cidentally let  the  day  pass  without 
making  hi^  award,  and  the  de- 
fendant's attorney  would  not  con- 
sent to  the  time  being  enlarged. 
The  Court  granted  liberty  to  the 
plaintiff  to  enter  up  judgment, 
and  issue  execution  forthwith  for 
the  whole  amount  of  the  verdict, 
unless  the  enlargement  were  con- 
sented to.    But,  at  the  instance 

of 
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of  the  bail,  they  ordered  that  no 
execution  should  issue  against 
them  before  a  certain  time,  when 
it  appeared  that  the  defendant, 
who  was  abroad,  would  probably 
be  in  England.  Taylor  and  An- 
other^ Asngneet  of  Walsh,  y. 
Gregory,  T.  1  W.  4.       Page  774 

S.  On  an  award  directing  payment 
of  money,  interest  may  be  reco- 
vered by  action,  but  not  by  mo- 
tion  for  an  attachment.  Churcher, 
Gent,,  One,Sfc,and  Stringer,  Gent*^ 
One,  8fc.,  T.  1  W.  4.  777 

4t  An  order  of  reference  was  made 
in  an  action  where  the  main  point 
in  dispute  was,  whether  certain 
goods,  the  value  of  which  (namely, 
24f6l.)  the  defendants  proposed  to 
set  off  against  the  plaintiirs  claim, 
had  been  bought  by  the  plaintiff 
of  the  defendants  or  of  A.  B. 
The  question  stated  in  the  order 
was,  whether  or  not  the  defend- 
ants were  entitled  to  set  off  the 
sum  of  246/.  The  arbitrators 
being  (as  was  alleged)  unable  to 
decide  the  main  pomt,  but  finding 
that,  at  all  events,  a  small  de- 
duction (8/.  I2s.)  was  to  be  made 
from  the  246/.  awarded,  in  the 
terms  of  the  order  of  reference, 
that  the  defendant  toas  not  entitled 
to  net  off'  246/.  A  rule  was  after- 
wards obtained  for  setting  aside 
the  award  as  not  being  final,  but 
discharged.  The  plaintiff  then 
brought  an  action  of  debt  on 
the  award ;  and  the  defendants 
pleaded  a  set-off  to  the  amount  of 
287/.  10*.  6d. : 

Held,  that  they  could  not  now 
set  off  the  difference  between  246/. 
and  8/.  I2s, ;  for  th&t  the  award 
was  conclusive  as  to  the  sum  now 
sought  to  be  set  off,  as  well  as  that 
mentioned  in  the  order  of  refer- 
ence ;  and  if  the  arbitrators  had 
gone  upon  a  mistaken  ground,  their 
decision  could  not  be  questioned 
in  this  form.  Johnson  v.  Durant 
and  Another^  AT.  2  fV.  4.  925 


ASSIGNMENT. 
See  Stamp,  4. 

ASSUMPSIT. 
See  Consignor  and  Consigicee. 

1.  In  assumpsit  on  warranty  of  a 
horse,  the  consideration  stated  for 
the  warranty  was,  that  the  plaintiff 
would  purcnase  the  horse  for  63/.; 
but  the  consideration,  as  proved, 
was,  that  the  plaintiff  would  pay 
that  sum,  and,  if  the  horse  was 
lucky,  would  give  the  defendant 
5/.  more,  or  the  buying  of  an- 
other horse:  Held  no  variance, 
the  conditional  promise  omitted 
in  the  declaration  beins  too  vague 
to  be  legally  enforced,  and  not 
amounting  in  point  of  law  to  a 
promise.  Guthing  v.  Lynn^  E. 
1  W.  4.  Page  232 

2.  Goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months, 
at  the  purchaser's  option :  Held, 
Parke  J.  dubitante,  that  this  was 
in  effect  a  nine  months'  credit, 
and,  consequently,  that  an  action 
for  goods  sold  and  delivered  com- 
menced within  six  years  from  the 
end  of  the  nine  months  was  in 
time  to  save  the  statute  of  limit- 
ations. Helps  v.  Winterbottom,  E. 
1  fF.  4.  431 

3.  Declaration  stated  that  the  plain- 
tiff had  supplied  goods  to  Elizabeth 

*  S,  for  the  sum  of  16/.,  and  in  con- 
sideration of  the  premises,  and  of 
the  said  sum  being  unpaid,  the 
said  E,  S.  afterwards  promised  to 
pay  as  soon  as  it  was  in  her 
power.  Averment,  that  though 
It  was  afterwards  in  her  power, 
she  refused.  The  pi  oof  was  that 
the  goods  were  supplied  to  her 
while  she  was  a  feme  covert,  living 
apart  from  her  husband,  and  that 
she,  after  his  death,  promised  to 

pay: 
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pay:  Held,  that  as  the  price  of 
the  goods  originally  constituted  a 
debt/froRi  the  husband,  and  not 
from  the  defendant,  the  ground 
of  the  supposed  moral  obligation 
on  which  the  assumpsit  proceeded 
was  not  properly  set  out  in  the 
declaration,  and  therefore  the 
plaintiff  could  not  recover. 

Semble,  that  a  moral  obligation 

is  not  in  every  case  a  sufficient 

consideration  for  a  promise.  Little- 

Jiddf  Executrix  J  v.  Sheet  M.  2  fVA. 

Page  81 1 
4.  R.  agreed  to  supply  W.  with 
straw,  to  be  delivered  at  fF.'s 
premises,  at  the  rate  of  three  loads 
in  a  fortnight  during  a  specified 
time,  and  W',  agreed  "  to  pay  R. 
SSs,  per  load  for  each  load  of 
straw  so  delivered  on  his  pre- 
mises" during  the  above  period. 
After  the  straw  had  been  supplied 
for  some  time,  W.  refused  to  pay 
for  the  last  load  delivered,  and 
insisted  on  always  keeping  one 
payment  in  arrear :  Held,  that 
according  to  the  true  effect  of 
the  agreement,  each  load  was  to 
be  paid  for  on  delivery,  and  that 
on  W,'s  refusal  to  pay  for  them, 
R.  was  not  bound  to  send  any 
more.  Withers  v.  Reynolds^  M, 
2  JV.  4.  882 

ATTORNEY. 

See  Practice,  7.  Statute  op 
Limitations,  2.    Trespass,  4. 

1.  An  attorney  having  sued  for  the 
amount  of  his  bill,  which  did  not 
contain  any  item  taxable  by  the 
statute  2  G.  2.  c.  23.,  the  defend- 
ant, (who  had  before  tendered 
part  of  the  amount,  but  objected 
to  the  rest  as  unreasonable,) 
moved  to  have  it  referred  to  the 
Master,  on  the  ground  of  the 
general  authority  possessed  by 
the  Court  over  its  officers.  The 
Court  (afler  conference  with  the 
other  Judges)  refused  to  inter- 


fere.   Dagte^f  Gent.i  Oney  Sfc.  v. 
Kentish,  E.  1  fr.4.        Page  411 

2.  The  clause  of.  S  Jae.  1.  c.  ?•  «.  1m 
requiring  attorneys  to  deliver  a 
bill  to  their  clients  before  charging 
them  with  any  of  the  **  fees  or 
charges  "  in  the  act  mentioned,  is 
confined  to  business  done  in  the 
king's  courts  of  record  at  JVest^ 
minster.  Reynalt  Gent,9  One,  Sfc. 
v.  Smith,  Gent,,Onef  Sfc.  T.l  WA. 

469 

3.  A  motion  to  strike  an  attorney 
off  the  roll  on  the  ground  of  mis- 
conduct, and  the  want  of  regular 
service  in  his  clerkship,  comes  too 
late  when  the  party  has  been  three 
years  and  a  half  admitted.   In  the 

Matter  of Gent^t  One,  SfC; 

T.  1  W.  4.  766 

AWARD. 
See  Arbitrament,  2. 

BAIL. 

Sf^  Arbitram£mt»2.  Practice,  5. 
Statute  of  Limitations^  1. 

BALANCE  OF  ACCOUNT. 
See  Court  of  Requests. 

BANKRUPT. 

1.  A  sheriff  seizing  under  a  fi.  fa., 
and  afterwards  selling,  the  goods 
of  a  person  who  has  committed 
an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  (under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
that  at  the  time  of  seizure,  or 
when  the  sale  began,  the  sheriff 
knew  of  the  act  of  bankruptcy. 
Dillon  and  Spence  v.  Langleyy 
E.lW.4t.  131 

^.  A  farmer  and  grazier  had  fre- 
quently, before  September  1825, 
when  the  new  bankrupt  act  6  G.  4. 
c.  16.  came  into  operation,  and  in 

some 
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some  few  instances  afler,  pur- 
chased cattle  with  a  view  to  re- 
sale, and  not  for  the  purpose  of 
his  farm.  A  commission  of  bank- 
rupt having  issued  against  him 
after  September  1825,  it  was  held, 
in  an  action  brought  to  try  the  va- 
lidity of  the  commission,  that  the 
acts  of  buying  before  that  period 
were  evidence  to  explain  the 
quah'ty  of  the  subsequent  acts. 

The  forty-fourth  section  of  the 
6G.4.  C.16.  does  not  entitle  as- 
signees of  a  bankrupt,  and  persons 
acting  in  their  aid,  to  double  costs 
on  a  verdict  found  for  them  in  an 
action  for  things  done  in  pursu- 
ance of  the  statute.  fVorth  and 
Another  v.  Budd,  E.  1  W.A. 

Page  172 

S.  A  debtor  deposited  the  title  deeds 
of  houses  with  his  creditor  as  a 
security,  and  afterwards  executed 
an  assignment  of  his  interest  in 
the  houses  to  the  same  party; 
but  this  instrument  was  never  re- 
gistered, pursuant  to  the  statute 
7  Ann.  c.  20.  The  debtor  after- 
wards became  bankrupt,  and  the 
assignment  of  his  eifects  under 
the  commission  was  duly  regis- 
tered. The  assignees  brought  an 
action  against  the  creditor  tor  the 
rents  of  the  houses  which  he  had 
received  from  the  time  of  the 
assignment  made  to  him  by  the 
bankrupt:  Held,  that  although 
this  instrument  was  void,  the 
rents,  which  the  defendant  had 
received  as  equitable  mortgagee, 
could  not  be  taken  out  of  his 
hands  by  virtue  of  the  registered 
assignment  under  the  commission. 
Sumpter  and  Others^  Assignees  of 
Pound,  V.  Cooper,  E.  1  fV.  4.  223 

4.  In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it 
must  be  averred  and  proved  that 
the  commission  was  superseded 
before  the  commencement  of  the 
action;  and  if  this  fact  be  not 
proved,  the  plaintiff  ought  to  be 


nonsuited,  though  it  was  not 
averred  in  the  declaration,  and 
though  the  defendant,  who  might 
have  demurred  for  the  omission, 
had  not  done  so.  Whitvoorth  v. 
Hall,  T.  1  fT.  4.  Page  695 

5.  By  indenture  of  demise,  recitins 
that .  the  lessee  had  purchased 
certain  fixtures  on  the  premises, 
on  condition  of  their  being  re- 
purchased as  after  mentioned,  it 
was  agreed  between  the  lessor  and 
lessee*  and  the  lessor  covenanted, 
that  on  the  expiration  or  other 
sooner  determination  of  the  term, 
he,  the  lessor,  should  take  the 
fixtures  at  such  price  as  they 
should  be  appraised  at  by  two 
competent  persons,  one  to  be 
named  on  each  side. 

The  lessee  became  bankrupt, 
and  his  assignee  declined  the 
lease  (which  was  delivered  up; 
but  he  required  the  fixtures  to  be 
re-purchased,  and  brought  an  ac- 
tion of  covenant  against  the  lessor 
for  not  appointing  an  appraiser: 
Held,  that  as,  by  6  G.  4.  c.  16. 
«.  75.,  the  bankrupt,  on  delivering 
up  the  lease,  was  discharged  from 
all  covenants  on  his  part,  perform- 
ance of  the  covenant  in  question 
could  not  be  enforced  by  the 
assignee  against  the  lessor.  Xiear- 
^ey.  Assignee^  v.  Carstairs  and 
Others,  T.  \W.^.  716 

6.  Assignees  under  the  6  G.4.  c.  16. 
may  maintain  an  action  for  un- 
liquidated damages  which  have 
accrued  before  the  bankruptcy, 
by  non-performance  of  a  contract. 
Wright  V,  Fairfield  and  Others, 
T.  2  fV.  4.  727 

7*  A  defendant  compromised  an 
action  for  libel  by  agreeing  to 
apologise,  and  pay  the  plaintiff's 
costs.  The  apology  was  made, 
and  a  rule  of  Court  obtained, 
ordering  the  defendant  to  pay  the 
costs,  amounting  to  67L  On  de- 
fault made,  an  attachment  issued, 
and  the  defendant  was  committed. 

While 
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While  in  custody  he  became 
bankrupt,  and  obtained  his  cer- 
tificate : 

Held,  that  the  sum  named  in 
the  rule  of  Court,  was  a  debt  which 
might  have  been  proved  under 
the  commission,  and  that  the  de« 
fendant  was  entitled  to  be  dis- 
charged out  of  custody.  Riley 
V.  Bume,  T.  1  W.  4.       Page  779 

BARON  AND  FEME. 

1.  A  married  woman,  being  ad- 
ministratrix, received  a  sum  of 
money  in  that  character,  and  lent 
the  same  to  her  husband,  and 
took  in  return  for  it  the  joint  and 
several  promissory  note  of  her 
husband  and  two  other  persons, 
payable  to  her  with  lawful  in- 
terest: Held,  that  although  she 
could  not  have  maintained  any 
action  upon  the  note  during  the 
lifetime  of  her  husband,  yet  that, 
he  having  died,  and  it  having 
been  given  for  a  good  consider- 
ation, it  was  a  chose  in  action, 
and  survived  to  the  wife,  and  that 
she  might  maintain  an  action  upon 
it  against  either  of  the  other  par- 
ties to  it,  at  any  time  within  six 
years  after  the  death  of  her  hus- 
band, and  recover  interest  from 
the  date  of  the  note.  Richards 
v.  Richards,  T.  1  W.  4.  447 

2.  Declaration  stated  that  the  plain- 
tiff had  supplied  goods  to  Eliz' 
abeth  S.  for  the  sum  of  16/. ;  and 
in  consideration  of  the  premises, 
and  of  the  said  sum  being  unpaid, 
the  said  E,  iS.,  afterwards  pro- 
mised to  pay  as  soon  as  it  was 
in  her  power.  Averment,  that 
though  It  was  afterwards  in  her 
power,  she  refused.  The  proof 
was,  that  the  goods  were  sup- 
plied to  her  while  she  was  a  feme 
covert,  and  her  husband  lived 
abroad;  and  that  she,  after  his 
death,  promised  to  pay:  Held, 
that  as  the  price  of  the  goods  ori- 


ginally constituted  a  debt  from 
the  husband,  and  not  from  the 
defendant,  the  ground  of  the  sup- 
posed moral  obligation  on  which 
the  assumpsit  proceeded,  was  not 
properly  set  out  in  the  declar- 
ation, and  therefore  the  plaintiff 
could  not  recover.  Litllefieldf 
Executrix^  v.  SheCt  M.  2  W.  4. 

Page  807 

BASTARD. 
See  Settlement  by  Birth. 

BILL  OF  EXCHANGE. 

L  A.,  R;  and  O.  carried  on  business 
as  partners,  under  the  firm  of 
Ashby  and  Co.,  from  February 
1820  to  May  1824,  when  O.  re- 
tired, and  the  other  two  partners 
agreed  to  liquidate  all  the  debts 
due  from  the  partnership;  and 
they  continued  the  business  as 
partners  under  the  firm  of  Ashby 
and  R&tvland,  In  June  1824,  S. 
agreed  to  become  a  member  of 
this  last-mentioned  partnership, 
as  from  the  18th  of  May  preced- 
ing, but  his  name  was  not  to  be 
introduced,  and  the  business  was 
still  carried  on  under  the  names  of 
Ashby  and  Rowland  only. 

In  July  1824,  H.  being  indebted 
to  Z.,  drew  a  bill  of  exchange  in 
his  favour  upon  Ashby  and  Co., 
which  bill  was  accepted  by  the 
partner  R,  in  the  names  of  Ashby 
and  Rovoland,  ff.,  the  drawer  of 
the  bill,  had  had  dealings  with  the 
firm  of  A*  R,f  and  0.,  but  whether 
that  firm  was  indebted  to  him  when 
the  bill  was  drawn  did  not  appear, 
nor  did  it  appear  that  there  had 
been  any  dealings  between  H. 
the  drawer,  and  A*  R*  and  S^  after 
the  entrance  of  S.  into  the  part- 
nership. The  name  of  &  was 
never  used  or  made  known  to  any 
person  dealing  with  the  firm : 
Held,  that  A.R,  and  S*  were  liable 

upon 
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upon  this  bill  as  acceptors.    Uoyd 
V.  AMy  and  Others^  E.  1  W.  4. 

Page  23 

2.  It  is  no  defence  to  an  action  by 
the  payee  against  the  maker  of  a 
promissory  note,  that  the  payee 
had  agreed  to  convey  an  estate  to 
the  maker  In  consideration  of  a 
sum  of  money  then  paid  or  secured 
to  be  paid  to  the  maker,  (being 
the  sum  mentioned  in  the  note), 
and  of  a  further  sum  to  be  paid  at 
a  future  day,  and  that  such  estate 
had  never  been  conveyed.  Spiller 
V.  Wealake,  E.  1  fV.  4.  155 

S.  A  presentment  of  a  bill  of  ex- 
change for  payment  at  a  house  in 
London,  where  it  is  made  payable, 
at  eight  o'clock  in  the  evening  of 
the  day  when  it  becomes  due,  is 
sufficient  to  charge  the  drawer, 
although  at  that  hour  the  house 
be  shut  up,  and  no  person  there 
to  pay  the  bill.  Wilkins  and  An- 
other  V.  JadU,  E.  1  fV.  4.         188 

4.  8.  being  indebted  to  a  firm  in 
which  he  was  partner,  gave  a  note 
in  the  name  of  another  firm  to 
which  he  also  belonged,  in  dis- 
charge of  his  individual  debt.  The 
payees  indorsed  it  over,  and  the 
indorsee  sued  the  parties  who  ap- 
peared to  be  makers  :  Held,  that 
this  note  was  made  in  fraud  of  S,*8 
partner  in  the  second  firm,  and 
could  not  be  enforced  against  him 
by  the  payees,  and  that,  at  least 
under  these  circumstances  of  sus- 
picion, the  indorsee  could  not  re- 
cover without  proving  that  he  took 
the  note  for  value,  though  no 
notice  had  been  given  him  to  prove 
the  consideration : 

Held  also,  Parke  J.  dissentiente, 
that  in  all  cases,  where,  from  de- 
fect of  consideration,  the  original 
payee  cannot  recover  on  the  note 
or  bill,  the  indorsee,  to  maintain 
an  action  against  the  make  or  ac- 
ceptor, must  prove  consideration 
given  by  himself  or  a  prior  in- 
dorseei  though  he  may  have  had 


no  notice  that  such  proof  will  be 
called  for.  Heath  v.  Sansom  and 
Evans,  E.  1  W.  4.  Page  291 

5.  In  an  action  by  the  payee  against 
the  acceptor  o^  a  bill  of  exchange 
drawn  for  the  balance  of  purchase 
money  of  articles  bought  at  a  sale, 
it  is  no  defence  that  two  months 
after  delivery  of  the  goods  to  the 
vendee,  the  vendor  forcibly  re- 
took possession  of  them ;  for  the 
vendee  cannot  treat  that  act  as  a 
rescinding  of  the  contract,  but 
must  bring  trespass.  Stephens  v. 
Wilkinson  and  Another,  E.  1  WA. 

320 

6.  A  promissory  note  payable  to  the 
bearer  made  in  England,  is  by  the 
statute  3  &  4  Ann.  e.  9.  transfer- 
able by  delivery  in  a  foreign 
country.  De  la  ChattmetU  v. 
The  Bank  of  England,  E.  1  W.  4. 

385 
7*  A  married  woman  being  admini- 
stratrix, received  a  sum  of  money 
in  that  character,  and  lent  the 
same  to  her  husband,  and  took  in 
return  for  it  the  joint  and  several 
promissory  note  of  her  husband, 
and  two  other  persons,  payable  to 
her  with  interest :  Held,  that  al- 
though she  could  not  have  main- 
tained any  action  upon  the  note 
during  the  'life-time  of  her  hus- 
band, yet  that  he  having  died,  and 
it  havmg  been  given  for  a  good 
consideration,  it  was  a  chose  in 
action  surviving  to  the  wife,  and 
that  she  might  maintain  an  action 
upon  it  agamst  either  of  the  other 
makers  at  any  time  within  six 
years  after  the  death  of  her  hus- 
band, and  recover  interest  from 
the  date  of  the  note.  Richards  v. 
Richards,  E.  1  W.  4.  447 

8.  A  bill  drawn  in  Ireland  upon  a 
person  in  England,  is  not  an  in- 
land bill,  and  may  therefore  be 
accepted  without  writing  on  such 
bill,  notwithstanding  the  stat.  1  & 
2  G.  4.  c.  78.  s.  2. 
But  that  section  (as  well  as 

9  6.4. 
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9  G.  4.  c«  24.  s,  8.)  applies  to  bills 
drawn  in  Ireland  upon  persons 
there.  Mahoney  v.  Ashlin^  T. 
1  ^.  4.  Page  478 

9.  A.  having  given  his  daughter  on 
her  marriage  the  stock  of  a  public 
house,  amounting  in  value  to 
11200^.,  she  and  her  husband  signed 
the  following  instrument : —  *'  On 
demand  we  promise  to  pay  to  A, 
or  his  order  1200/.  for  value  re* 
ceived  in  stock,  &c.  this  being 
intended  to  stand  against  me,  M. 
(the  daughter)  as  a  set-off  for  that 
sum  left  me  in  my  father's  will 
above  my  sister  Anri%  share : " 
Held,  that  this  was  not  a  pro- 
missory note.  Clarke  v.  Perceval^ 
T.  1  fV.  4.  660 

10.  Defendant,  in  discharge  of  a 
debt  to  plaintiff,  indorsed  bills  to 
him  which  had  been  drawn  and 
indorsed  to  the  defendant  by 
parties  in  France f  but  were  ac- 
cepted by  a  person  in  this  country, 
and  payable  at  a  banker*8  here. 
Plaintiff  indorsed  them  over.  On 
their  being  presented  for  payment, 
the  banker's  clerk  inadvertently 
cancelled  the  acceptances,  but 
immediately  wrote  opposite  to 
them,  '*  cancelled  by  mistake ;  '* 
and  the  bills  were  not  however 
paid,  there  being  no  effects.  The 
holders  then  presented  them  at  a 
house,  to  which  they  were  ad* 
dressed  in  case  of  need  ;  but  that 
house  refused  payment  in  conse- 
quence of  the  cancellinff;  they 
would  otherwise  have  honored 
them.  A  re- acceptance  was  ob- 
tained from  the  acceptor,  but  he 
did  not  pay  the  bills.  The  plain- 
tiff then  took  them  up,  and  re- 
turned them  regularly  protested 
to  the  defendant,  who  applied  to 
the  prior  indorsers  for  payment, 
but  they  refused. 

The  defendant,  who  resided 
abroad,  cited  the  drawers,  the  in- 
termediate indorsers  and  the  plain- 
tiff, before  the  Tribunal  of  Com- 


merce at  Lyons,  for  the  purpose 
of  obtaining  a  guarantee  for  him- 
self against  liability  on  the  bills. 
That  Court  adjudged  him  and  the 
other  parties,  except  the  plaintiff, 
discharged  from  liability,  and  de- 
creed that  the  bills  should  remain 
to  the  plaintiff's  debit.  The  plain- 
tiff then  carried  the  cause  to  a 
court  of  appeal  in  France^  which 
confirmed  this  decree,  assigning  as 
a  reason  that  the  cancelling  of  the 
acceptances,  operated  as  a  sus- 
pension of  legal  remedies  against 
the  acceptor,  and  was  equivalent 
to  a  delay  granted  him  by  the 
holders,  with  whom  the  plaintiff 
was  identified,  and  consequently 
that  the  other  parties  to  the  bills 
were  dischargea. 

Held,  that  the  French  courts 
had  mistaken  the  law  of  England 
as  to  the  effect  of  the  cancellation ; 
and,  therefore,  that  the  defendant 
was  still  liable  at  the  plaintiff^s 
suit,  for  the  debt  in  respect  of 
which  the  bills  were  given,  not- 
withstanding the  decree.  NoveUi 
V.  Roui,  T.  1  fV.  4.        Page  757 

BISHOP. 
See  MAifDAMUS,  2. 

BOND. 
See  Pleadings,  6*    Lisn,  2. 

BRIBERY. 
See  Criminal  Inform ation,  4. 


BRIDGE. 

By  the  statute  43  G.  3.  c  59.  s.  5., 
no  bridge  thereafter  to  be  erected 
or  built  is  to  be  repairable  at  the 
expense  of  the  county,  unless 
erected  under  the  direction  of  the 
county  surveyor,  &c.  This  ap- 
plies only  to  bridges  newly  built, 
not  to  a  bridge  merely  widened  or 

repaired 
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CERTIORARI. 


repaired  since  the  passing  of  the 
statute.  Trustees  under  a  turn- 
pike act  having  built  a  bridge 
across  a  stream  where  a  culvert 
would  have  been  sufficient,  but  a 
bridge  is  better  for  the  public, 
the  county  cannot  refuse  to  repair 
such  bridge,  on  the  ground  that  it 
was  not  absolutely  necessary.  The 
King  y.  The  Inhabitants  ojf  Lan' 
coihire^  M.^W.^         Page  81S 


BROKER. 
See  Evidence,  16b 

BULLION. 
See  Metals. 

BYE  LAW. 
See  Procedendo,  2. 

CANCELLATION  OF  ACCEPT- 
ANCE BY  MISTAKE. 

See  Bill  of  Exchange,  10. 

CANAL  ACT. 
See  Toll,  2. 

CANAL  COMPANY. 
See  Poor  Rate,  1.    Trespass,  5. 

CA.  SA. 
See  Practice,  9. 

CERTIFICATE, 

See  Settlement  by  Apprentice- 
3iiiP,  3» 

By  the  general  hi^lMniy  act  18  G.  S. 
c.  78.  $4  64.^  &e  Court  before 
which   any  iodietaieot  for  Mn- 


repair  of  a  road  is  tried,  may 
award  costs  to  the  prosecutor  if 
the  defence  appear  to  have  been 
frivolous,  or  to  the  defendant,  if 
it  appear  that  the  prosecution  was 
vexatious.  This  section  applies 
only  to  cases  tried  in  the  ordinary 
course;  and  where  on  an  indict- 
ment removed  by  the  defendant, 
by  certiorari,  the  Court  above  had 
ordered  a  new  trial,  and  the  pro- 
secuiorE  costs  of  both  trials  to 
abide  the  event ;  it  was  held  that 
this  special  rule  toojc  away  the 
authority  given  by  the  statute, 
and  that  the  Judge  could  not 
certify  in  favour  of  the  defendant. 
The  King  v.  The  Inhabitants  of 
Salwick,  £.  1  fV.  4.         Page  186 


CERTIFICATE  OF  ORDINA- 
TION. 

See  Evidence,  IS. 


CERTIORARL 

Rated  inhabitants  of  a  parish,  who 
were  prevented  by  rioters  from 
entering  the  vestry  room  to  at- 
tend a  meeting  called  for  the  pur- 
pose of  imposing  a  church-Rite, 
and  who  afterwards  prosecuted 
the  offenders,  are  parties  grieved 
within  the  meaning  of  the  statute 
BIV.S^M.  0. 11.  #•  8^  and,  there- 
fore, entitled  to  costs  on  con- 
viction of  the  defendants  after 
removal  of  the  case  by  certiorari. 
The  King  on  the  Prosecution  of 
Hubback  and  Others  v.  Thomkins 
and  Others,  £.  1  JV.  4,  287 

CHARITABLE  USE. 
See  Deed,  1. 

CHATTEL  INTEREST. 
See  I>KVi0B|  fi« 

4   .CHOSE 


COACH  PROPRIETOR. 


COMPOSITION. 
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CHOSE  IN  ACTION. 

See  Baron  and  Feme,  1.    Exe- 
cutor, 1. 


CHURCH  RATE. 
See  Rate,  2. 

CHURCHWARDEN. 

See  Custom,  1. 

COACH  PROPRIETOR. 

In  an  action  against  a  coach  pro- 
prietor for  negligence,  it  appeared 
that  the  coach  travelled  from  the 
county  of  O.  to  the  county  of 
fV. ;  that  the  plaintiff  became  an 
outside  passenger  for  hire;  that- 
there  was  luggage  on  the  roof  of 
the  coach,  and  no  iron  railing  be- 
tween the  luggage  and  the  pas- 
sengers; and  that  the  plaintiff, 
being  seated  with  her  back  to  the 
luggage,  was,  by  a  sudden  jolt, 
thrown  from  the  coach,  and  her 
leg  was  thereby  broken  in  the 
county  of  O.,  where  she  remained 
some  time  to  be  cured;  but  be- 
fore she  was  fully  recovered,  she 
removed  to  the  county  of  fT., 
where  further  medical  attendance 
became  necessary,  and  expense 
was  consequently  incurred.  The 
learned  Judge  directed  the  jury 
to  find  for  the  plaintiff^s,  if  they 
were  of  opinion  that  the  injury 
sustained  was  occasioned  by  the 
negligence  of  the  defendant.  The 
jury  found  for  the  plaintiff;  and 
stated  that  they  so  found  on  ac  • 
count  of  the  improper  construc- 
tion of  the  coach,  and  of  the  lug- 
gage being  on  the  seat:  Held, 
that  the  case  was  properly  sub- 
mitted to  the  jury,  and  that  the 
lacts  found  specially  by  them 
Vol.  II. 


amounted  to  negh'gence  in   the 
-  defendant: 

Held  also,  that  the  inconveni- 
ence suffered,  and  expense  in- 
curred by  the  plaintiff  in  the 
county  of  W.^  was  material  evi' 
dence  of  a  matter  in  issue  arising 
there,  within  the  meaning  of  the 
undertaking  given  by  the  plaintiff, 
in  answer  to  a  motion  to  change 
the  venue.  Curtis  and  Wife  v. 
Drinhoater,  E.  1  W.^.  Page  169 

COAL  MINES. 
See  Poor  Rate,  2. 

COMMENCEMENT  OF 
ACTION. 

See  Evidence,  14. 

COMPENSATION. 

See  Hungerford  Market  Com- 
pany. 

COMPOSITION. 

1.  A  debtor  being  unable  to  meet 
the  demands  of  his  creditors,  they 
signed  an  agreement  (which  was 
assented  to  by  the  debtor),  to 
accept  payment  by  his  covenants 
ing  to  pay  two-thirds  of  bis  annua- 
income  to  a  trustee  of  their  nol 
mination,  and  give  a  warrant  o- 
attorney  as  a  collateral  securityf 
The  creditors  never  nominated  . 
trustee,  and  the  agreement  waa 
not  acted  upon,  demand*  The 
debtor  appeared  to  have  been 
always  willing  to  perform  his  part 
of  the  engagement:  Held,  that 
the  agreement,  though  not  pro- 
perly an  accord  and  satisfaction, 
was  still  a  good  defence  on  the 
general  issue,  as  it  constituted  a 
valid  new  contract  between  the 
creditors  and  the  debtor,  capable 
of  being  immediately-  enforced* 

S  S  and 
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and  the  constderation  for  which 
to  each  creditor  was  the  forbear- 
ance of  the  rest,  and  as  there  ap- 
peared no  failure  of  performance 
on  the  part  of  the  debtor.  Good 
▼.  Ckeesman,  E.  1  W.  4*.  Page  828 
fi.  B.  and  C.  being  jointly  indebted 
to  A.f  the  latter  sued  B,  alone. 
He  remonstrated  upon  the  hard- 
ship of  the  case,  alluded  to  cir- 
cumstances which  would  probably 
reduce  the  plaintiff^s  demand  if 
he  gained  a  verdict,  and  proposed 
to  put  an  end  to  the  action  by 
paying  part  of  the  debt  and  the 
costs  of  suit.  This  was  agreed 
to,  and  a  receipt  given  for  the 
sum  paid,  which  was  stated  to  be 
for  debt  and  costs  in  that  action. 
A.  afterwards  sued  C. :  Held,  that 
the  composition  above  mentioned 
did  not  operate  as  a  discharge  of 
the  whole  debt,  but  only  to  re- 
lieve B.f  and  therefore  it  was  no 
defence  for  C.  Walters  v.  Smithy 
Af.  2  W.  4.  Page  889 


CONDITION  PRECEDENT- 

Se€  Agrekmenti  1. 

CONSIGNOR  AND  CON- 
SIGNEE- 

P.,  a  merchant  in  Engiand,  in  June 
and  Jidt/ 1 8S0,  sent  orders  for  the 
purchase  of  corn  to  the  plaintiff 
in  Russia f  desiring  them  to  draw 
upon  H,  and  Co.,  a  house  in 
London,  for  the  amount,  and 
chartered  a  ship  belonging  to  the 
defendants,  and  sent  it  to  Russia 
to  be  freighted.  On  the  28th  of 
Jtt/y,  B.  wrote  a  letter  cancelling 
the  orders  he  had  given.  Upon 
the  8th  of  August  18S0  the  plain- 
tifib  informed  B*  that  they  had 
purchased  a  cargo  for  the  ship, 
and  should  despatch  it  as  soon  as 

'  -  possible,  addressed  to  H.  and  Co. 
London,  expressing  a  hope  that 


he  would  approve  of  what  they 
had  done,  notwithstanding  his  last- 
mentioned  communication.  The 
cargo  was  afterwards  shipped,  and 
the  plaintiffs  by  letter  informed 
B.  that  they  had  shipped  it  on 
his  account,  and  that  they  had 
forwarded  an  indorsed  bill  of 
lading  to  H.  and  Co.,  drawing 
upon  them  for  part  of  the  price, 
and  upon  him  {B.)  for  the  re- 
sidue ;  they  inclosed  an  aiciit- 
dorsed  bill  of  lading  to  B.  and 
an  invoice  of  wheat,  in  which  it 
was  stated  to  be  bought  for  his 
order  and  on  his  account.  The 
bills  of  exchange  inclosed  in  this 
letter  were  dishonored,  where- 
upon plaintifis'  agent  in  London 
delivered  the  indorsed  bill  of 
lading  to  H.  and  Co.  On  the 
2d  of  October,  B.  confirmed  the 
revocation  of  his  order,  and  on 
the  24th  of  November  the  agent 
of  the  plaintiffs  in  Emtand  gave 
notice  to  the  agent  or  ^.  that  he 
should  retain  the  whole  of  the 
wheat  for  the  plaintifi.  B.  after- 
wards became  desirous  of  having 
the  wheat,  and  the  master  of  the 
vessel  in  which  the  wheat  was 
shipped  delivered  it  to  BJb  orders, 
and  not  to  H.  and  Co.,  pursuant 
to  the  bill  of  lading. 

In  an  action  brought  against 
the  ship-owners  for  not  delivering 
pursuant  to  the  plaintiffs'  orders, 
it  was  contended  that  the  plain- 
tifi^  were  entitled  to  recover  no- 
minal damages  only,  because  the 
property  in  the  wheat  bad  actually 
vested  in  B.  by  the  shipment: 
Held,  however,  that  the  property 
did  not  vest  in  B.  absolutely  upon 
the  shipment,  but  only  subject  to 
a  condition  that  the  bills  were 
accepted,  and  that  tfaey  not  hav- 
ing been  accepted,  it  never  did 
vest  in  him ;  and  that  the  plain- 
tiffs, therefore,  were  entitled  to 
recover  the  value  of  tlie  wheat  at 
the  time  when  it  was  delivered  to 
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B.*s  order*     Brandt  and  Another 
▼.  Bojdby  and  Another^  M.  2  W.  4. 

Page  932 

CONTEMPT. 
See  Court  ov  Requests,  2. 

CONTINUANCES. 

See  Procedendo,  1.    Statute  of 
Limitations,  1. 

CONVEYANCE. 

See  Deed,  1.     Stamp,  3. 

CONVICTION. 
See  Procedendo,  1. 

COPYHOLD. 

See  Devise,  S.    Stamp,  3. 

1.  A  copyhold  estate  was  vested  ip 
fourteen  trustees,  and  by  a  de- 
cree of  the  Court  of  Chancery, 
made  in  a  suit  to  which  the  lord 
of  the  manor  and  the  trustees 
for  the  time  being  were  parties,  it 
was  ordered,  that  when  at  any 
time  the  number  of  the  trustees 
should  be  reduced  to  five,  the 
lord  should,  with  the  approbation 
of  a  Master  in  Chancery,  nominate 
nine  others  to  be  added  to  the 
five,  to  whose  use  a  new  surrender 
should  be  made,  and  that  the  lord 
should  admit  them  on  paying  a 
reasonable  fine.  The  annual  va- 
lue of  the  estate  was  1000/. 

Held,  tliat  5657/.  195.  was  an 
unreasonable  fine  on  the  admission 
of  fourteen  trustees ;  and  that  the 
proper  mode  of  assessing  the  fine 
was  to  take  for  the  first  life,  two 
years'  improved  value;  for  the 
second  life,  one  half  of  the  sum 
taken  for  tho  first ;  and  for  the 
lliird  liffii  one  half  the  sum  taken 


'i 


for  the  second ;  and  so  oil  *  Wil- 
son V.  Hoare,  E,  1  fV.  4.  Page  350 
2.  In  copyhold  lands,  although  the 
property  in  mines  be  in  the  lord, 
the  possession  of  them  is  in  the 
tenant.  The  latter,  therefore, 
may  maintain  trespass  against  the 
owner  of  an  adjoining  colliery,  for 
breaking  and  entering  the  subsoil 
and  taking  coal  therein,  although 
no  trespass  be  committed  on  the 
surface.  Lems  v.  Brantktoaitet 
E.  1  W.  4..  Page  437 

CORPORATION. 

1.  The  Court  will  not  grant  an  ap- 
plication by  members  of  a  cor- 
porate body,  for  a  mandamus  to 
inspect  the  documents  of  the  cor- 
poration, unless  it  be  shewn  that 
such  inspection  is  necessary  with 
reference  to  some  specific  dispute 
or  question  depesoing,  in  which 
the  parties  applying  are  ioter- 
ested ;  and  the  inspeotion  will 
then  only  be  granted  to  such  ex- 
tent as  maji  be  necessary  for  the 
particular  occasion. 

Where  members  of  a  company, 
merely  alleging  grounds  on  which 
they  believed  that  the  affairs  of 
the  company  were  iinproperly  con- 
ducted, and  the  officers  unduly 
chosen,  and  complaining  of  mis- 
government  in  some  particu^r 
instances,  not  affecting  the  parties 
themselves,  or  any  matter  then 
in  dispute,  applied  for  a  man- 
damus to  the  master  and  wardens 
to  allow  them  to  inspect  and  take 
copies  of  all  records,  booksj-and 
muniments  in  the  possession  of 
the  master  and  wardensy  belong- 
ing to  the  company  qr  relating  to 
its  affairs,  the  Court  discharged 
the  rule  with  costs*  The  JCing  v. 
The  Master  and  Wardens  qf  the 
Mercliant  Tai^rs*  Compan^^.E. 
1  W.4..  lis 

2.  Guardians  and  directors  jQf  the 
poor  were  incorporated  J().y  «ta- 

3  S  2  tute. 
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tute,  and  were  thereby  ordered  to 
hold  certain  courts  and  meetings, 
at  which  any  rate-payer  might 
object  to  their  proceedings  or  ac- 
counts, and  such  objection  should 
be  taken  into  consideration ;  and 
if  the  matter  could  not  at  that 
time  be  settled  to  the  satisfaction 
of  the  complaining  party,  it  should 
be  adjourned  to  the  next  court,  to 
be  there  finally  heard  and  deter- 
mined. 

A  subsequent  clause  provided, 
that  any  person  aggrieved  by  any 
thing  done  in  pursuance  of  the 
act,  and  for  xjohich  no  particular 
method  of  relief  tvas  already  ap- 
pointed^ might  appeal  to  the  quar- 
ter s^sions  to  be  holden  within 
four  calendar  months  next  after  the 
cause  of  complaint  should  have 
arisen  • 

A  rate*payer  appealed  to  the 
sessions  against  an  order  of  the 
directors  for  the  payment  of  sums 
due  on  annuities,  and  as  interest 
on  loans.  The  order  had  been 
made  lets  than  foiir  month  back, 
but  the  debts  had  not  been  in- 
curred, nor  the  annuities  granted 
within  fonr  months:  Held,  that 
the  appeal  was  not  barred  by  the 
first-mentioned  clause  of  the  act, 
and  that  the  cause  of  complaint 
had  arisen  within  four  months. 
The  King  v.  The  Justices  ofSalop^ 
E.  1  fr.4.  Page  145 

S.  The  common  council  of  the  city 
of  London  hare  by  custom  a  right 
to  make  ordinances  for  regulating 
carts  worked  within  the  city  for 
hire,  restraining  their  number, 
licensing  them,  and  regulating  the 
manner  in  which  they  shall  be 
licensed.  A  br-law  wa^  made  in 
oommofi  council)  that  420  of  such 
carts,  and  no  more,  should,  by  the 
president  and  governors  of  Christ*s 
H'Mpital,  be  allowed  or  licensed 
to  work  for  hire  within  the  city: 

Held,  that  such  by-law  was  sup- 
ported by  the  ■  Custom ;  and  that 


the  discretionary  power  of  licens- 
ing was  rightly  and  ex  necessitate 
delegated  by  the  common  council 
to  a  smaller  body.  And  (on  mo* 
tion  for  a  procedendo,  afler  re> 
turn  made  to  a  habeas  corpus 
obtained  by  a  party  sued  on  the 
by-law),  this  Court  refused  to  in- 
quire whether  or  not  the  number 
of  420  was  reasonable.  Sir  James 
Shaw,  Bart.,  v.  Pope,  7\  I  fV.  4. 

Page  4^5 

4.  By  charter,  the  Company  of  Pat- 
ten Makens  were  made  a  corpor- 
ation, and  there  were  to  be  a 
master,  two  wardens,  and  twelve 
assistants,  and  the  company  were 
to  elect  yearly  one  of  the  two 
wardens  to  be  master. 

By  a  by-law,  afterwards  made 
and  agreed  to  by  the  whole  com- 
pany, the  master  was  from  thence- 
forth to  be  elected  by  the  master, 
wardens,  and  assistants  for  the 
time  being,  in  a  particular  mode, 
(not  prescribed  by  the  charter,) 
out  of  two  or  three  meet  and  suffi- 
cient persons  (being  of  the  number 
of  the  then  present  master,  toar- 
dens,  and  assistants),  and  selected 
by  the  master  and  wardens.  In 
case  of  an  equality  of  voices,  the 
master  was  to  have  a  double  vote : 
Held,  that  the  by-law  was  bad, 
because  it  extended  the  number 
of  persons  eligible  by  the  charter 
to  the  office  of  master,  and  (per 
Parke  J.),  semble,  that  it  was  also 
bad,  because  the  election  was  re- 
quired to  be  in  a  particular  mode 
not  prescribed  or  sanctioned  by 
the  charter.  The  King  v.  Bum- 
stead,  T.l  fK.  4,  699 

5.  By  an  act,  42  G.  3.  c.  56.,  for  en- 
larging the  poor-house  of  the  pa- 
rish of  Chatham,  certain  persons 
therein  named  and  their  succes- 
sors, were  appointed  guardians  of 
the  poor  in  C.,  and  trustees  for 
putting  the  act  in  execution ;  and 
in  order  that  there  might  be  an  im- 
partial succession  of  guardians  and 
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to  keep  up  the  specified  number, 
it  was  provided  that  eight  should 
go  out  of  office  year)} ,  and  that 
the  parishioners  should  re-elect 
the  same  personsy  or  other  in- 
habitants of  the  parish  in  their 
stead.  By  other  sections,  the 
guardians  were  empowered  to 
raise  money  by  mortgage  or  grant 
of  annuity,  to  purcliase  land,  and 
to  take  a  conveyance  to  them- 
selves and  their  successors;  and 
they  were  to  sue  and  be  sued  in 
the  name  of  their  treasurer  for  the 
time  being,  who  was  to  be  re- 
imbursed by  the  guardians,  all 
costs  and  damages  to  which  he 
should  be  put,  as  plaintiff  or  de- 
fendant^ in  such  action. 

An  was  treasurer  to  the  said 
guardians  under  the  provisions  of 
the  act,* from  1805  till  1811,  and 
from  1811  to^l828. 

By  a  decree  of  the  Court  of 
Clumcery  in  1808,  the  parii^h  of 
C  was  adjudged  to  be  entitled  in 
respect  of  such  part  of  it  as  was 
within  the  city  of  Rochester ^  to 
two  thirty  second  parts  of  certain 
revenues  bequeathed  for  the  use 
of  the  poor  of  that  city,  and  a 
sum  of  1115/.  was  paid  over  to  A. 
as  such  treasurer,  on  that  account. 
That  sum,  he,  by  order  of  the 
then  guardians,  paid  over  to  them 
in  1822,  and  they  applied  it  to 
the  use  of  the  poor  of  the  whole 
parish.  On  the  petition  of  the 
inhabitants  of  that  part  of  the 
parish  which  was  within  the  city 
of  Rochester,  the  plaintiff,  after  he 
ceased  to  be  treasurer,  was  or- 
dered by  the  Court  of  Chancery 
to  pay  the  above  mentioned  sum 
which  he  had  received  as  trea- 
surer, into  Court,  in  order  that 
it  might  be  applied  to  the  ex- 
clusive use  of  Chatham  intra.  He 
accordingly  paid  the  amount,  and 
brought  an  action  against  the 
guardians  to  recover  it : 

Held;  that  the  guardians  were. 


for  the  purposes  of  suing  or  being 
sued,  in  the  nature  of  a  corpor- 
ation, and  that  A.  was  entitled  to 
recover  in  an  action  against  the 
now  treasurer  the  sum  paid  by 
him  into  the  Court  of  Chancery, 
as  money  paid  to  the  use  of  the 
guardians.  JeffcrySf  Gent,y  One^ 
Sfc.  V.  Gurr,  M.  2  tV.  4.  Page  833 

COSTS. 

SeeBANKRUPT,  2. 7.  Certiorari, 
1.  Highway  Act,  1.  Manda- 
mus, 3.    Practice,  7. 

1.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close,  and  tread- 
ing down  the  gras8»  &c.  Plea, 
first,  not  goilty ;  secondly,  a  right 
of  way.  Replication,  joined  issue 
on  plea  of  not  guilty,  and  tra- 
versed the  right  of  wav,  and  also 
new  assignedi  that  the  plaintiff 
committed  the  ti'espass  on  other 
and  different  occasions,  and  for 
other  and  different  purpose!  than 
those  mentioned  in  that  plea. 
The  defendant  joined  issue  on  the 
right  of  way,  and  suffered  judg- 
ment by  default,  as  to  the  naw 
assignment.  The  jury  having 
found  a  verdict  for  the  defend- 
ants on  the  issue  oa  the  special 
plea,,  and  assessed  the  plainti^'s 
damages  at  1^.  on  the  new  assign- 
ment :  Held,  that  the  defendants, 
not  having  witlidrawa  the  general 
issue,  were  not  eptitled  to  the 
general  costs  of  the  trial.  Broad- 
bent  V.  Shato  and  Others^  M* 
2  fT.  4.  '  PiO 

2.  The  statute  13  Car.  2.  si.  2..c,.2. 
s.  10*  giving  doubly  CQ4ts  4H>  af- 
firmance of  a  judgment  .upo^)  wjrit 
of  error,  was  held  not  to  api^y 
where  the  party  abouti  to.iiue  p^t 
such  writ,  had,  in  order  to  anqid 
execution,  paid  the  danmgas  aisd 
costs  to  tl^  opposite  uttoiiney, 
with  a  notice  to  retain  th/^m  in 
his  hands;  and  the  attorney  had 
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deposited  the  sum  in  a  bank  where 
it  produced  interest.  Wright  v. 
Fairfield  and  Others,  M.  2  W.  4. 

Page  959 

COURT  OF  DELEGATES. 

On  an  appeal  to  his  Majesty's  Court 
of  Delegates  against  a  decree  of 
the  Prerogative  Court,  a  commis- 
sion issued  to  certain  persons  to 
hear  and  determine  such  appeal ; 
and  it  was  commanded,  that  in 
acts  to  be  done  in  the  said  appeal 
before  giving  a  definite  sentence 
therein,  two  at  least  of  the  dele- 
gates* but  in  the  pronouncing  a 
definite  sentence  therein,  three  at 
least,  should  be  present  and  con- 
senting, as  well  in  4he  appeal  as 
in  matters  of  attentates,  ic.  done 
since,  and  in.prejudice  thereof,  and 
likewise  in  the  principal  cause,  to- 
gether with  its  incidents,  emer- 
gents,  dependents,  and  things 
enjoined  and  connected  thereto 
whatsoever.  *  The  appellant  was 
condemned  in^costs,  and  two  mo- 
nitions were  successively  decreed, 
the  first  by  three,  the  second  by 
two  only  of  the  delegates,  to  en- 
force judgment.  These  being 
disobeyed,  three  of  the  delegates 
pronounced  the  appellant  in  con- 
tempt for  nonpayment  of  costs, 
after  which  a  significavit,  pursuant 
to  53  G.  3.  c.  127*  s»  1.  was  issued 
by  two  only  of  the  delegates. 

The  Court  held  the  significavit 
to  be  voi4)  and  quashed  the  writ 
de  contumace  capiendo  issued  in 
pjjrsuance  of  it.  The  King  v. 
Blake,  £.  1  fF.4f.  139 

?         COURT  OF  REQUESTS. 

J  )•  Plaintiff  had  a  demand  on  de- 
f^  fendant  for  9/.^  and  owed  defend- 
ant 21/.  on  a  promissory  note. 
They  agreed  to  set  off  the  smaller 
sum  against  the  larger.  Defendant 
afterwards  sued  plaintiff  on  the 
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note  in  the  Spalding  court  of  re- 
quests for  51.  (the  highest  sum 
demandable  there),  and  recover- 
ed :  Held,  that  defendant  had  not 
thereby  waived  the  agreement, 
and  become  liable  again  for  the 
9/.,  though  the  recovery  was  in 
respect  of  the  whole  debt  on  the 
note,  and  the  local  court  could 
not  take  cognizance  of  the  balance 
of  an  account.  Penney  y.  Squier, 
E.  1  fT.  4.  Page  142 

2.  In  an  action  of  trespass  against 
commissioners  of  a  court  of  re- 
quests and  their  officer  for  taking 
goods,  the  defendants  justified, 
alleging,  that  at  the  court  holden 
by  them  pursuant  to  statute,  the 
plaintiff  committed  a  contempt, 
and  thereupon  the  defendants 
who  were  commissioners  imposed 
a  fine  upon  him,  and  issued  the'r 
warrant  to  the  other  defendant, 
the  officer,  to  levy  it,  by  yirtue  of 
which  he  seized,  &c.  It  was 
proved  that  the  commissioners 
were  acting  in  their  jurisdiction, 
that  a  conyiction  and  warrant  pro- 
duced were  signed  by  them,  and 
that  the  other  defendant  was  their 
officer;  and  in  proof  of  the  con- 
tempt and  proceedings  thereupon, 
the  conviction  of  the  plaintiff,  and 
the  warrant  to  levy  the  fine  were 
put  in :  Held,  that  although  the 
pleas  stated  as  a  substantive  fact 
that  the  plaintiff  had  been  guilty 
of  a  contempt,  and -not  merely 
that  he  had  been  convicted,  the 
fact  of  contempt  could  not  be  en- 
quired into ;  for  the  allegation  of 
it  might  be  rejected  as  unneces^ 
sary,  and  the  conyiction  and  war- 
rant were  pleaded,  and  these, 
appearing  to  have  issued  from  a 
competent  jurisdiction,  were  con- 
clusive of  the  facts  stated  in 
them. 

The  act  empowered  the  com- 
missioners to  fine  any  person  who 
should  contemptuously  and  wil-' 
fully  insult  or  abuse  them.    One 
^  ©f 
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of  the  pleas  stated,  that  the  plain- 
tiff contemptuously,  &c.  insulted 
the  commissioners  by  accusing 
,  ihem  of  injustice;  the  conviction 
stated  this  in  similar  terms,  but 
added,  '*  and  by  calling  Mr.  G.  S., 
yivho  was  then  attending  in  the 
•court,  an  infamous  liar-:"  Held, 
no  variance,  as  the  latter  state- 
ment might  be  rejected. 

The  statute  provided,  that  it 
should  be  lawful  for  the  serjeant, 
by  order  of  the  court,  to  appre- 
hend the  person  guilty  of  con- 
tempt, and  that  the  court  should 
4hen  proceed  to  fine,  &c.  The 
conviction  merely  stated  that  the 
plaintiff  was  apprehended ;  but  it 
appearing  by  the  narrative  that 
the  apprehension  must  have  been 
in  presence  of  the  commissioners, 
who  aflerwards  proceeded  to  fine : 
Held,  that  their  order  might  be 
inferred. 

The  court  was,  by  the  statute, 
to  be  holden  on  Tuesdays,  The 
warrant  was  headed  as  if  made  at 
a  court,  holden  on  that  day,  when 
the  fine  was  in  fact  imposed ;  but 
it  purported  to  be  signed  and 
sealed  on  the  next  dayc  Held, 
no  objection.  Aldridge  v.  Havies 
and  several  Others^  E.  1  W,  4. 

Page  395 

COVENANT. 

See  BANKauPT,  5. 

1»  By  indenture  in  the  form,  and 
containing  the  usual  covenants  of 
a  lease,  A,  demised  premises  to 
B*f  and  B.  and  C.  covenanted  to 
pay  the  rent;  but  C.  was  not 
t>tnerwise  referred  to  in  the  in- 
strument. In  an  action  against 
C,  on  a  covenant  to  pay  rent: 
Held,  that  the  indenture  was 
available  against  him,  though 
stamped  as  a  lease  only,  and  that 
a  deed  stamp  was  unnecessary* 
Prioe  V.  Thomai,  JB.  1  fT.  4.   218 


2.  Defendant,  by  a  settlement  made 
on  his  marriage^  conveyed  estates 
upon  certain  trusts,  and  cove- 
nanted with  the  trustees  to  pay 
off  incumbrances  on  the  estates, 
to  the  amount  of  19,000^.,  within 
a  year :  Held,  that  on  his  &iling 
to  do  so,  tiie  trustees  were  entitled 
to  recover  the  whole  19,000/.  in 
an  action  of  covenant^  though  no 
special  damage  was  laid  or  proved ; 
and  an  inquisition,  on  which  no- 
minal damages  had  been  given, 
was  set  aside,  and  a  new  writ  of 
inquiry  awarded.  Lethbridge  v. 
Mytton,  T.  1  m  4.         Page  772 

3.  By  an  indenture  between  A*  and 
Bn  and  his  wife,  and  C,  of  one 
part,  and  D,  and  E.  and  the  same 
C,  of  another  part,  it  was  recited 
that  F,y  also  party  to  the  deed, 
had  requested  to  have  a  farm 
given  up  to  him,  in  which  jB.'s 
wife  ,was  interested,  he,  JP.,  giving 
sureties,  namely,  the  said  D.,  £., 
and  C.,  for  payment  of  an  annuity 
to  B*s  wife;  and  it  was  there- 
upon witnessed  that  in  consider- 
ation of  the  covenants  thereinafter 
entered  into  by  >€,  Bm  and  his 
wife,  and  C,  and  of  lOs^t  the  said 
Z).,  j^.,  and  C.,  and  each  and  every 
of  them  covenanted  with  A*t  B. 
and  his  wife,  and  C,  to  pay  the 
annuity.  There  followed  cove- 
nants by  A.f  B.  for  himself  and 
his  wife,  and  C.  severally,  for 
quiet  enjoyment,  and  for  exe- 
cuting an  assignment  to  F.  when 
required.  The  deed  was  signed 
and  sealed  by  D.,  £.,  and  C.,  and 
by  F.,  but  not  by  A.  or  B.  In  an 
action  brought  by  w4.  and  B*  after 
the  death  of  C.  tor  breach  of  the 
covenant  to  pay  the  annuity: 
Held,  first,  that  t^e  otoisiion  of 
A,  apd  JB.  to  execute  th^  d/eed 
did  not  disable  them  from  ,suing 
upon  it;  that  such  omission  did 
not  amount  to  a  total  failure  of 
consideration  for  the  covenant 
sued  upon  (supposiog  0uch  total 
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failure  to  be  an  answer  to  the 
action),  and  that  the  covenant  to 
pay  the  annuity,  and  those  for 
quiet  enjoyment  and  for  assigning, 
were  not  mutual  and.dependent. 

Secondly,  that  at  least  after  C.'s 
death,  A>  and  B,  might  sue  Z>/s 
executors  (D*  and  £.  being  also 
dead)  for  nonpayment  of  the  an- 
nuity, though  the  covenant  for 
such  payment  was  entered  into 
both  by  B.  and  C,  Rase  v. 
PouUon  and  Others,  M.2fV.4^ 

Page  822 

CRIMINAL  INFORMATION. 
See  Injpormation. 


CUSTOM. 

1.  The  Court  will  grant  a  mandamus 
to  thci  inhabitants  of  a  parish  liable 
to  contribute  to  the  church  rate, 
to  meet  and  assemble   together 

•  with  the  minister,  to  elect  cliuroh- 
wardens. 

The  return  to  such  a  mandamus 
stated  an  immemorial  custom  in 
the  parish  to  have  no  church- 
warden, and  that  the  duties  ap- 
pertaining by  law  to  tlie  office  of 
churchwardens  had  been  from 
time  out  of  mind  discharged  bv 
the  overseers  of  the  poor :  Held, 
that  inasmuch  as  overseers  had 
not  existed  time  out  of  mind,  and 
as  there  were  necessary  duties 
appertaining  to  churchwardens, 
and  there  must  have  been  some 
persons  bound  by  law  to  dis- 
charge those  duties,  the  custom 
set  out  in  the  return  was  bad. 

The  operation  of  tlie  statute 
1  fr.4.  c.  21*  £.6.  (authorizing  the 
Court  at  tlieir  discretion  to  grant 
the  costs  of  applications  for  man- 
damus, and  of  the  writ,  if  issued 
and  obeyed,)  is  confined  to  cases 
where  the  application  was  ongin- 
aiiy  made  afUr  the  act  came  in 


force«  The  King  ▼.  The  InkaUt" 
anis  of  WU,  E.\W.^  Page  Wl 
2.  The  common  council  of  the  dty 
of  London  have  by  costom  a  right 
to  make  ordinances  for  regulating 
carts  worked  within  the  city  for 
hire,  restraining  their  number,  li- 
censing them,  and  regulaling  the 
manner  in  which  they  shall  he 
licensed.  A  by-law  was  made  in 
common  council  that  420  of  auch 
carts,  and  no  more,  should  by  the 
president  and  governors  of  Christ's 
Hospital,  be  allowed  or  licensed 
to  work  for  hire  within  the  chy : 
Held,  that  such  by-law  was  sup- 
ported by  the  custom;  and  that 
the  discretionary  power  of  li- 
censing was  rightly  and  ex  ne- 
cessitate delegated  by  the  com- 
mon council  to  a  smaller  body. 
And  (on  motion  for  a  procedendo, 
after  return  to  a  habeas  corpus 
obtained  by  a  party  ^ued  on  the 
by-law)  this  Court  refused  to  in- 
quire whether  or  not  the  number 
of  A20  was  reasonable.  Sir  James 
Skato  V.  Pope,  T.  1  W.  4.        465 

DAMAGES. 

See  Bankrupt,  5, 6.  CbvEKANT,  1. 
Pracxjgs,  2. 


DBBT. 
See  Arbitrament,  4. 

DEBTOR  AND  CREDITOR. 
See  Composition,  Deed. 

DEED. 

See  Estoppel,  I.  Mortgagor  akd 
Mortgagee,  5. 

1.  A  pauper  being  in  custody  for 
liaving  left  his  wife  and  diildfen 
chargeable  to  a  parish  for  sevteval 
years,  executed  an  indenture,  fe- 
citing  **  that  the  presentf  Mi#ili 
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as  former  parish  officers,  had  ex- 
pended 174/.  in  maintaining  his 
wife  and  children,  and  that  he 
had  agreed  to  convey  to  the  parish 
officers  certain  lands,  &c.;"  and 
he  thereby  conveyed  the  same  to 
trustees  for  the  churchwardens 
and  overseers  of  the  poor,  and  of 
the  inhabitants  of  the  parish,  to 
the  intent  that  the  rents  and  pro- 
fits might  be  applied  to  their  use 
and  benefit  in  aid  of  the  poor 
rate ;  Held,  that  this  was  a  con- 
veyance for  the  benefit  of  a  cha- 
ritable use,  requiring  enrolment 
pursuant  to  the  statute  9  G.  2.  c,  36. 
s.  1.,  and  not  a  conveyance  for 
a  valuable  consideration  actually 
paid,  within' s,  2.  of  that  act ;  and 
that  a  person  who  had  been  a 
party  to  the  deed  conveying  the 
property,  was  not  estopped  from 
taking  advantage  of  this  objection. 
Doe  d.  Preece  v,  Hoxvells^  T, 
1  W.  4.  Page  744 

DEPOSIT. 
See  Vendor  and  Vbndee,  4. 

DEPUTY- 
See  Mandamus,  2. 

DESCENT. 
See  Devise,  2. 

DEVISE.   . 
See  Evidence,  15. 

I.  Testator  devised  all  his  share  of 
his  two  estatea  in  W,  to  his  daugh- 
ter E*  B.  for  life,  and  at  her 
decease  to  J,  B.,  her  husband, 
during  his  life;  and  at  the  de- 
cease of  his  said  son-in-law  J,  B. 
be  directed  that  the  same,  the 
whote  legacy  to  hfim  should  go 
Co  hia  grandaofi  W,  B,  and  to  his . 
efaiJUreti   lawfuMy  begottdo,   for 


ever ;  but  in  default  of  such  issue 
at  his  decease  to  the  testator's 
grandson  A.  B.,  his  heirs  and  as- 
signs for  ever :  Held,  that  fV.  B, 
took  an  estate  tail  in  the  shares 
of  the  estates  in  IV.  Broadhurst 
V.  Morris f  E,  1  W.4.  Page  1 

2.  Testator  devised  estates  to  his 
son  R,  //.,  his  heirs  and  assigns 
for  ever,  subject  nevertheless  to 
the  payment  of  250/.,  200/.,  and 
150/.,  to  the  testator's  three 
daughters  respectively.  He  then 
continued,  '*  And  I  do  hereby 
direct,  that  until  my  said  son 
Richard  or  his  heirs  shall  come 
to  England^  and  also  to  pay  to 
my  said  three  daughters  the  sum 
of  600/.  in  manner  as  aforesaid, 
he  shall  not  have  possession  of 
the  said  estate.  But  the  rents 
and  profits  arising  from  the  said 
estate  and  premises  shall  be  equally 
divided  to  and  amongst  my  said 
three  daughters  in  equal  parts  and 
proportions,  until  my  said  son  or 
his  heirs  shall  come  to  England 
and  pay  the  said  sum  of  600/.  as 
aforesaid."  He  further  empowered 
the  eldest  daughter  to  let  the  pre- 
mises from  time  to  time,  for  terms 
of  seven  years;  and  he  added, 
*'  And  in  case  my  said  son  shall 
not  come  to  England  during  his 
lifetime  to  take  possession  of  the 
said  estate  in  manner  hereinbefore 
mentioned,  and  shall  die  without 
leaving  any  issue  lawfully  to  be 
begotten,  then  I  give  and  devise 
the  said  estate  and  premises  to 
my  said  three  daughters  in  equal 
parts  and  proportions,  not  as  joint 
tenants  but  as  tenants  in  common, 
and  to  the  respective  heirs  o^  tlicir 
several  bodies  for  ever."  If  either 
of  the  younger  daughters' 'died 
under  age  and  unmarrie^d,  her 
monies,  estate.  See.  were  to  be 
divided  equally  between  the  sur- 
vivors. 

On    the   testator's    dedth    the 
daughters  entered,  R.  H.  the  son 
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being  abroadt  and  they  kept  pes- 
session  till  he  died,  never  having 
made  the  required  payment :  Held, 
that  their  estate  in  the  premises 
was  either  a  fee,  conditioned  to 
determine  when  IL  Hm  **  or  his 
heirs*'  should  fulfil  the  terms  of 
the  will,  or  a  chattel  interest,  sub- 
ject to  the  same  event.  Doe  dem. 
Goldin  V.  Lakeman  and  Others^  E. 
IIV.^.  Page  30 

S»  A  testator  being  seised  in  fee  of 
freehold  land,  and  of  copyhold 
according  to  the  custom  of  the 
manor,  (the  freehold  and  copy- 
hold being  intermixed),  devised  as 
follows:  —  "  As  to  my  worldly 
estate^  I  dispose  thereof  as  fol- 
lows t  I  give  to  my  nephew  T.  G. 
all  my  lands,  to  have  and  to  hold 
during  his  life,  and  to  his  son  if 
he  has  one,  if  not,  to  the  eldest 
son  of  my  nephew  T.  G.  and  to 
his  son  after  him,  if  he  has  one, 
if  not,  to  the  regular  male  heir 
of  the  G.  family."  By  codicil 
stating  that  his  nephew  7.  G.  had 
a  son  born,  he  gave  to  that  son,  after 
his  father's  decease,  all  his  free- 
hold and  copyhold  lands ;  and  to 
his  eldest  son,  if  he  had  one ;  but 
if  he  had  no  son,  then  to  the  next 
eldest  regular  male  heir  oi  the 
G.  family.'^  By  the  custom  of  the 
manor,  copyhold  lands,  parcel 
thereof,  of  which  any  tenant  died 
seised  in  fee,  passed  by  descent 
to  the  youngest  son :  Held,  that 
by  the  will  and  codicil  the  son  of 
T.  G.  took  an  estate  tail,  and  that 
consequently  upon  his  death  the 
copyhold  lands  descended  to  the 
youngest  son.  Doe  dem*  Garrod 
V.  Garrod,  E.  1  ^.  4.  87 

i.  Testator  devised  to  trustees  and 
their  heirs,  certain  premises  de- 
scribed in  his  willy  upon  trust  to 
permit  his  daughter  to  enjoy  the 
same,  and  take  the  rents  during 
her  life  exclusive  of  her  hus- 
band; and  from  and  after  her 
dep^aae^  upon  trust  to  the  use 


of  such  child  or  childreiu  and  for 
such  estate  as  she,  notwithstaod* 
ing  her  coverture)  should  by  any 
deed  or  will  appoint;  and  fof 
want  of  such  appointment,  then 
to  the  use  of  the  heirs  of  her 
body;  and  for  default  of  such 
issue,  to  his  own  right  heirs  for 
ever.  Then,  after  devising  several 
other  lands  to  the  trustees  in  the 
like  term8»  he  concluded  thusi 
"  And  I  hereby  will  that  the 
said  trusteeSf  and  each  of  them, 
shaU,  may,  and  do,  in  every  re* 
spect,  give  receipts,  pay  money, 
and  demise  the  aforesaid  premises^ 
or  any  part  thereof,  as  shall  be 
consistent  with  their  duty  and 
trust,  or  otherwise/'  Held,  that 
the  trustees  took  a  fee  simple  in 
the  lands  devised  to  them«  Doe 
dem.  Keen  v.  fVatbank,  T.  1  W.  4. 

Page  554 

5.  Testator  devised  all  his  lands, 
&c.  unto  and  to  the  use  of 
trustees,  their  heirs,  and  assigns 
for  ever,  upon  trust  to  pay  the 
rents  and  profiu  to  the  separate 
use  of  his  eldest  daughter  for  life^ 
and  after  her  decease,  upon  trust 
to  convey  the  same  to  the  use  of 
such  person,  and  for  such  estates, 
as  she  in  and  by  her  last  will  in 
writing  should  appoint,  and  in 
default  of  such  appointment,  to 
the  use  of  her  right  heirs :  Held) 
that  the  trustees  took  an  estate 
in  fee  simple  in  the  lands  devised. 
Doe  dem^  Booth  v.  Field f  T.  I  FT. 4. 

564 

6.  Devise  t6  Margaret  and  Elizabethf 
and  the  survivor  of  them,  their 
heirs  and  executors  for  ever^  gives 
a  joint  tenancy  in  fee^  and  not 
estates  for  life,  with  remainder  in 
fee  to  the  survivor.  Doe  dem* 
Young  V.  Southeron,  T*  1  W*  4. 

628 
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By  an  instrument  not  under  seal,  A^ 
agreed  to  let  to  B.  fin  lease  the 
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rectory  of  £.,  and  the  tithes  aris- 
ing from  the  lands  in  the  parish 
of  Z..9  and  also  a  messuage  used 
as  a  homestead  for  collecting  the 
tithes,  at  the  yearly  rent  of  200/. 
The  rent  being  in  arrear,  A,  dis- 
\rained,  and  a,  having  brought 
trespass,  it  was  held,  that  the  dis- 
tress was  altogether  unlawful,  be- 
cause the  agreement  not  being 
under  seal,  did  not  operate  as  a 
demise  of  the  tithes,  and  no  dis- 
tinct rent  was  reserved  for  the 
homestead.  Gardiner  v.  WiUiam- 
son,  E.  1  W.  4.  Page  336 

DUTIES. 

See  Metals.    Port. 

ECCLESIASTICAL  BENEFICE. 
See  Aknujtt,  3» 

EJECTMENT. 

&e  Evidence,  11.    Landlord 
AND  Tenant,  2. 

1.  By  statute  11  G.  4.  r.lzx.  the 
Hungerford  Market  Company  are. 
empowered  to  purchase  certain 
property,  and  the  leases,  &c.  of 
premises  on  it ;  and  the  les* 
&ees  and  tenants  for  years  or  at 
will  are  to  give  up  possession  at 
three  months'  notice,  but  com- 
pensation is  to  be  made  to  any 
such  tenant  required  to  quit  be- 
fore the  expiration  of  his  term. 
Sect.  19.  provides,  that  all  tenants 
for  years,  from  year  to  year,  or  at 
will,  '*  who  shall  sustain  any  loss, 
damage,  or  injury  in  respect  of  any 
interest  whatsoever  Jbr  good^toilt, 
improvements,  tenants'  fixtures,  or 
otherwise,  tokick  they  now  enjoy, 
by  reason  of  the  passing  of  this 
act,"  shall  be  eotitJed  to  compen- 
sation, to  be  assessed,  if  necessary^ 
by  a  jury. 
A  tenant  froin  year  to  year  was 


2. 


5. 


ejected  by  the  company,  but.re« 
ceivcd  a  regular  half-year's  no- 
tice to  quit.  Ii  appeared  that  she 
had  been  many  years  in  posses- 
sion ;  and  that  the  tenancy  was 
not  likely  to  have  been  deter- 
mined if  the  act  had  not  passed  i 
Held,  that  she  was  entitled  to 
cQmpensation  for  the  marketable 
interest  which  she  had  in  the  pre- 
mises at  the  time  when  the  act 
passed ;  and  that  the  good-will  of 
premises,  though  on  so  uncertain 
a  tenure,  was  protected  by  the  act 
as  an  interest  which  would,  prac* 
tically,  have  been  valuable  as  be- 
tween the  tenant  and  a  purchaser, 
though  it  was  not  a  legal  interest 
as  against  the  landlord. 

Otherwise,  where  the  tenancy 
was  from  year  to  year,  determin- 
able at  three  months'  notice  end- 
ing with  the  year,  and  with  a 
stipulation  against  underletting 
without  leave* 

In  a  case  said  to  come  within 
the  protection  of  the  act,  where 
the  company  had  brought  eject- 
ment, the  Court  refused  to  stay 
proceedings  till  compensation 
should  be  made,  or  a  jury  sum- 
moned. Ex  parte  Farloto,  in  the 
Matter  of  the  Hungerford  Market 
Company,  E.  1  IV.  4.  Page  341 
In  ejectment  by  a  mortgagee,  the 
mere  fact  of  his  having  received 
interest  on  the  mortgage  down  to 
a  time  later  than  the  day  of  the 
demise  in  the  declaration,  does 
not  amount  to  a  recognition  by 
him  that  the  mortgagor  or  his 
tenant  was  in  lawful  possession  of 
the  premises  till  the  time  when 
such  interest  was  paid,  and^  con« 
sequently,  is  no  aefence  tp  the 
ejectment.  Doe  dem.  Rogers  and 
Wife  V.  Cadwaltader,  T.  1  fV.  4. 

Page  473 
In   1772  a  term  of  1000  years 
was  created  by  deed,  for  the  pur« 
pose  of  securing  a  sum  of  5000/. ; 
and  in  1787|  the  principal  and  in- 
terest 
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terest  having  been  paid,  the  re- 
sidue of  the  term  was  assigned  in 
trust  for  the  devisees  of  the  per- 
son who  created  the  term.  In 
1789  the  premises  were  conveyed 
to  a  purchaser  by  deed,  and  the 
residue  of  the  term  was  assigned  in 
trust  for  the  purchaser,  her  heirs 
and  assigns,  or  as  she  should  ap- 
point, and  in  the  mean  time  to 
attend  the  inheritance.  The  pur- 
chaser entered  into  possession  of 
the  premises^  and  continued  so 
possessed  till  her  death.  In  1808 
she  executed  a  marriage  settle- 
ment, reserving  to  herself  a  power 
of  appointment  by  deed  or  will ; 
and,  after  the  marriage,  she,  in 
December  1813,  devised  all  her 
real  estate.  Neither  in  the  mar- 
riage settlement  nor  in  the  will 
was  any  mention  made  of  the 
term  of  1000  years.  She  and  her 
husband  having  both  died,  it  was 
held,  on  ejectment  brought  by  her 
heir  at  law,  that  there  were  no 
premises  from  which  surrender  of 
the  term  could  be  presumed.  Doe 
d.  Blackness  w  Ploxvman,  T.lfV.^. 

Page  573 
4.  At  the  trial  of  an  ejectment  when 
there  is  no  doubt  as  to  the  iden- 
tity of  the  premises  soui^ht  to  be 
recovered,  and  those  for  which 
the  tenant  defends,  the  lessor  of 
the  plaintiff  is  not  required  to  pro- 
duce the  consent  rule.  Doe  dem. 
Greaves  v.  Raby^  M.  2  W,  4. 
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EMANCIPATION. 
See  Settlement  by  Parentage. 

ENLARGEMENT  OF  TIME. 
See  Arbitrament,  2. 

ENROLMENT. 

See  Anhuity^  1.    Deed. 


EQUITABLE  INTEREST. 

See  Mortgagor  and  Mort- 
gagee. 

ESCAPE. 
See  Sheriff,  3. 

ESTATE  OF  INHERITANCE. 

See  Stamp,  3. 

ESTATE  TAIL. 
See  Devise,  1,  2. 

ESTOPPEL. 

See  Deed. 

1.  A,  haying  ftn  equitable  fee  in 
certain  lands,  on  the  21st  ofJafiu- 
ary  1823,  conveyed  the  same  to 
B*  by  lease  and  release.  The  re- 
lease recited,  that  A.  was  legally 
or  equitably  entitled  to  the  pre- 
mises conveyed ;  and  the  releasor 
covenanted,  that  he  was  and  stood 
lawfully  or  equitably  seised  in  his 
demesne  of  and  in,  and  otherwise 
well  entitled  to  the  same.  The 
legal  estate  was  subsequently  con- 
veyed to  A.^  and  he  afterwards 
for  a  valuable  consideration  con- 
veyed the  same  to  C.  Upon 
ejectment  brought  by  B.  agamst 
C: 

Held,  firsts  that  there  being  in 
the  release  no  certain  and  precise 
averment  of  any  seisin  in  A\^  but 
only  a  recital  and  covenant  that 
he  was  legally  or  equitably  en- 
titled, C.  was  not  thereby  estop- 
ped from  setting  up  the  legal 
estate  acquired  by  him,  after  the 
execution  of  the  release. 

Held,  2dly,  that  the  release  did 
not  operate  as  an  estoppel  by  vir- 
tue of  the  words  ^*  granted,  bar- 
gained,   sold,    aliened,    remised. 

released," 
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released/*  &c.  because  the  release 

I  massed  nothing  but  what  the  re- 
easor  had  at  the  time,  and  A.  had 
not  the  legal  title  in  the  premises 
at  the  time  when  the  release  was 
made. 

Held,  3dly,  that  this  case  did 
not  fall  with  the  rule,  that  a  mort- 
gagor cannot  dispute  the  title  of 
his  mortgagee,  because  C.  claimed 
as  a  purchaser  for  a  valuable  con- 
sideration without  notice,  a  legal 
interest  which  was  not  in  A,  at  the 
time  of  the  mortgage  to  B.,  A. 
had  then  only  an  equitable  inter- 
est* which  passed  to  i?.,  whose 
title  as  to  that  was  not  disputed. 
Rights  on  the  Demise  of  Jefferys^ 
y.Bucknell,  E.  1  fr.4.  Page  278 
2.  A  company  were  empowered  by 
act  of  parliament  to  carry  on  cer- 
tain works,  and  the  committee 
were  authorized  to  make  calls  for 
money  upon  the  proprietors,  not 
exceeding  10^.  per  share,  from 
time  to  time  as  they  should  find 
necessary,  so  that  no  calls  should 
be  made  at  the  intervals  of  less 
than  two  months  from  each  other. 
None  of  the  powers  of  the  act 
were  to  be  put  in  force  till  3St500/. 
were  subscribed.  The  committee 
began  the  works  before  that  sum 
was  subscribed,  and  made  a  single 
order,  calling  on  the '  proprietors 
for  several  payments  of  10/.  each, 
to  be  made  at  intervals  of  two 
months. 

A  subsequent  act  recited,  that 
the  capital  of  83,500/.  had  not 
been  subscribed  ;  that  the  com- 
pany had  proceeded  in  the  works, 
incurred  debts,  &c.,  and  that  a 
certain  sum  was  due  from  de- 
faulters in  the  payment  of  calls. 
It  provided  for  carrying  on  the 
works,  and  for  making  further 
calls;  and  it  enacted,  that  the 
powers,  &c.  of  the  former  act 
(except  where  expressly  altered) 
should  remain  vested  in  the  com- 
pany,  though  the  33|5O0/.  bad  not 
been  subscribed. 


In  an  action  by  the  company 
against  one  of  the  committee  for 
money  due  on  some  of  the  calls 
made  as  above  mentioned,  others  of 
which  he  had  paid :  Held,  that  the 
calls  being  made  all  at  one  time, 
were  irregular  ;  that  they  were  not 
ratified  by  the  mention  of  them  in 
the  second  statute,  as  it  could  not 
be  presumed,  in  the  absence  of 
any  expression  to  such  effect,  that 
the  legislature,  when  passing  that 
act,  was  apprized  of  their  having 
been  improperly  made ;  and  that 
the  defendant  was  not  estopped 
by  having  joined  in  making  the 
calls,  or  by  his  payment  of  part  of 
them,  from  disputing  their,  vali- 
dity; for  that,  the  calls  being 
against  law,  no  person  could  com- 
plain of  having  been  misled  into  a 
compliance  with  them  by  the  de- 
fendant's conduct  or  admissions. 
The  Stratford  and  Moreion  Rail' 
iioay  Company  v.  Stratton^  T, 
1^.4.  Page  518 

3.  An  obligor  sued  on  a  bond  re- 
citing a  certain  consideration,  is 
estopped  from  pleading  that  the 
consideration  was  different,  unless 
he  can  make  it  appear  by  his  plea 
that  the  whole  transaction  was 
fraudulent  or  unlawful.  Hill  v. 
The  Proprietors  of  the  Manchester 
and  Salford  Water  Works,  T, 
\W.^/  544 


EXECUTION. 

See  Procedendo,  !•     Sheriff,  1. 
Arbitrament,  2. 


EVIDENCE. 

See  Indictment,  2.    Vendor  and 
Vendee,  4. 

1.  The  plaintiff  declared  in  trespass 
for  breaking  his  close,  and  set  out 
the  close  by  abuttals.  The  de- 
fendant justified,  alleging^  that  the 
said  close  in  which,  &c.  was  part 
of  an  allotment  of  six  acres  made 

by 
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by  commissioners  daiy  authorized, 
for  certain  purposes,  in  execution 
of  which  he  entered.  Plaintiff 
denied  that  the  said  close  in 
which,  &c.  was  part  of  the  six 
acres  in  the  plea  supposed  to  have 
been  allotted:  and  thereupon  is- 
sue was  joined.  It  appeared  that 
the  close  set  out  by  abuttals  was 
not  at  all  within  the  allotment,  but 
that  the  part  in  which  the  actual 
trespass  occurred  was  within  it : 
Held,  tliat  the  justification  was 
made  out.  Bassett  v.  Mitchell  and 
Smithy  E.  1  fV.  4*  Page  99 

2»  Plaintiffs  agreed  to  purchase  of 
defendants  **  about  900  quarters, 
more  or  less"  of  foreign  rye  ship- 
ped on  board  the  A»,  E*  at  Ham* 
iurghf  at  a  certain  pnce^  subject 
to  the  vessefs  safe  arrival  with 
the  goods  on  board,  and  being 
unsold  at  Hamburgh,  The  ship 
brought  850  quarters,  and  defend- 
ants refused  to  deliver  any  part 
unless  plaintiffs  would  accept  the 
whole.  The  plaintiffs  abandoned 
the  contract,  and  brought  an  ac- 
tion to  recover  back  a  sum  of 
money  which  they  had  paid  for 
SOO  quarters :  Held  by  Lord  Ten- 
terden  C.  J.  and  Littledale  J.,  that 
by  the  words  *' about"  and 
**  more  or  less,"  the  parties  could 
not  be  taken  to  have  contemplated 
so  large  an  excess  as  fifty  over 
SOO  quarters ;  by  Parke  J.  and 
Paiteson  J.,  that  at  all  events  it 
lay  on  the  defendants  to  shew  that 
such  an  excess  above  the  quantity 
named  was  in  contemplation  ;  and 
if,  from  the  obscurity  of  the  con- 
tract, they  were  unable  to  do  so, 
their  defence  failed. 

Semblei  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the 
words  "  about,"  and  ^  more  or 
less"  in  such  a  contract,  was  not 
admissible*  Cross  and  Another  v. 
Eglin  and  Another^  E,  1  H^.  4. 

106 

2.  In  an  action  against  a  coach  pro- 


prietor for  neglt^nee,  it  appMVed 
that  the  plaintiff's  leg  was  thereby 
broken  in  the  county  of  O.,  where 
she  remained  some  time ;  but  be- 
fore she  was  fully  recovered  she  re- 
moved to  the  county  of  IF.,  where 
medical  attendance  became  neces- 
sary, and  expense  was  conse- 
quently incurred : 

Held,  that  the  inconvenience 
suffered,  and  expense  incurred, 
by  the  plaintiff  in  the  county  of 
fV.j  was  material  evidemee  -of  a 
matter  in  issue  within  the  mean- 
ing of  the  undertaking  given  by 
the  plaintiff  in  ansv^er  to  a  modon 
to  change  the  venue.  Curtis  and 
Wife  V.  Drinkwater,  E.  \  W.^ 

Page  169 

3.  A  fanner  and  grazier  had  (Ve- 
quently,  before  September  1825, 
when  the  new  bankrupt  act  6  G. 4. 
c.  16.  came  into  operation,  and  in 
some  few  instances  af^er,  pur- 
chased cattle  with  a  view  to  re- 
sale, and  not  for  the  purpose  of 
his  farm.  A  commission  of  bank- 
rupt having  issued  against  him 
after  September  1825,  it  was  held, 
in  an  action  brought  to  try  the 
validity  of  the  commission,  that 
the  acts  of  buying  before  that 
period  were  admissible  in  evidence 
to  explain  the  quality  of  the  sub- 
sequent acts. 

The  forty-fourth  section  of  the 
6  G.  4.  c.  16.  does  not  entitle  as- 
signees of  a  bankrupt,  on  a  verdict 
found  for  them,  to  double  costs : 
and  where  one  of  the  defendants 
was  in  fact  the  messenger  under 
the  commission,  but  it  was  not 
proved  or  admitted  at  the  trial 
that  he  acted  under  a  warrant  from 
the  commissioners;  it  was  held, 
that  he  must  be  taken  to  have 
acted  in  aid  of  the  assignees  only, 
and,  therefore,  that  he  was  not 
entitled  to  double  costs.  Worth 
and  Another  v.  Budd^  E,  1  W.  4. 

172 

4.  On  appeal  against  an  order  of  re- 
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BioTalf  the  appellanUy  to  shew  that 
the  pauper  served  more  than  forty 
days  as  an  apprentice  in  the  re- 
spondent parish,  with  the  assent 
of  his  master,  produced  a  written 
paper,  purportiDg  to  certify  that 
the  father  of  the. pauper  agreed  to 
give  his  master  Ss*  for  the  term 
of  his  apprenticeship :  Held,  that 
there  being  nothing  to  shew  that 
the  value  of  the  subject-matter  of 
the  agreement  was  20/.,  it  did  not 
require  a  stamp.  The  King  v. 
The  InhabitanU  of  Enderby^  E, 
1  ^.4.  Page  205 

5.  In  assumpsit  on  the  warranty  of 
a  horse,  the  consideration  stated, 
for  the  warranty  was,  that  the 
plaintiff  would  purchase  the  horse 
for  63/.;  but  the  consideration,  as 
proved,  was,  that  the  plaintiff 
would  pay  that  sum,  and  if  the 
horse  was  lucky,  would  give  the  de- 
fendant 5/.  more,  or  the  buying  of 
another  horse :  Held,  no  variance, 
the  conditional  promise  omitted  in 
the  declaration  being  too  vague 
to  be  legally  enforced,  and  not 
amounting  in  point  of  law,  to  a 
promise.  Guthing  v.  Lynn^  E, 
1  fr.4.  232 

6*  A  person  whp  pays  the  highway 
rate  within  a  parish,  is  not  ren- 
dered a  competent  witness  by  the 
54  G.3.  c,  170.  #.9.  upon  the  trial 
of  an  issue,  whether,  within  that 
parishv  there  was  a  custom  that  all 
persons  residing  therein,  whose 
duly  it  is  to  cause  the  highways 
within  the  parish  to  be  repaired, 
may  take  shingle  from  the  sea- 
beach  for  the  purpose  of  such 
repair,  the  custom  not  being  a 
matter  relating  to  ratio  or  cesses 
withio  the  meaning  of  tlie  act. 
Oxenden,  Bart,f  v.  PalmeVf  E. 
1  fr.4.  236 

7«  Upon  the  trial  of  an  issue  in  pro- 
hibition, whether  the  usurpation 
of  office  in  a  quo  warranto  inform- 
ation mentioned  was  committed 
out  of  the  jurisdiction   of  the 


county  palatine,  and  within  that 
of  the  city,  of  Chester ;  a  docu- 
ment from  the  remembrancer's 
office  of  th^  Court  of  Exchequer 
was  produced,  purporting  to  be  a 
decree  made,  (after  hearing  of  a 
complaint  made  against  the  citi- 
zens of  Chester,  and  their  answer,) 
by  the  Lord,  High  Treasurer  of 
England f  the  Chancellor  of  the 
Exchequer,  the  Chief  Baron,  and 
the  Under-treasurer,  with  the  ad- 
vice and  assent  of  a  Queen's  Ser- 
jeant, and  the  Queen's  Attorney 
and  Solicitor  General,  and  others 
of  the  same  court :  Held,  that  this 
document  was  not  admissible  in 
evidence  as  a  decree,  because  it 
was  not  a  decree  of  the  Court  of 
Excehequer,  nor  of  any  court 
known  to  the  law  at  the  time  when 
it  purported  to  have  been  made ; 
nor  as  an  award,  because  there 
appeared  no  voluntary  submission 
of  parties ;  nor  as  evidence  of  re- 
putation, because  the  parties  mak- 
ing the  decree  had  no  knowledge 
of  the  subject,  except  that  which 
they  derived  in  the  course  of  the 
proceeding.  Rogers  v.  Wood  i^nd 
Another,  E.l  fV.^.        Page  245 

8.  A  tenement  consisting  of  a  dwell- 
ing house  and  thirty-two  acres  of 
land,  was,  since  the  6  G.  4.  c.  57., 
hired  and  occupied  for  a  year,  at 
an  annual  rent  of  20/.,  and  a  year's 
rent  paid.  Twenty-seven  acres  of 
the  land  were  situate  in  the  town- 
ship of  N,f  and  five  acres  within 
that  of  P. :  Held,  that  evidence 
was  admissible  to  shew  how  much 
of  the  entire  annual  rent  of  20/. 
was  paid  in  respect  of  the  land  in 
N.  The  King  v.  The  Inhabitants 
of  Pickering,  £.  1  fF.  4.  267 

9*  On  the  triS  of  an  action  at  law,  a 
copy  of  a  letter  referred  to  by  the 
plaintiff  in  his  answer  to  a  bill  in 
Chancery,  the  original  of  which, 
instead  of  being  filed  in  the 
Master's  office,  had,  by  consent  of 
the  partiesi  been  deposited  for  in« 

spection 
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spection  with  the  plaintiff's  clerk 
in  court,  is  admissible  in  evidence 
on  the  part  of  the  defendant, 
without  reading  the  answer  in 
Chancery.  Long  v.  Champion^  E. 
1  fV.  4.  Page  284 

10*  A  person  who  has  purchased  a 
horse  warranted  sound,  sold  it 
again,  and  then  re-purchased  it, 
cannot,  on  discovering  that  the 
horse  was  unsound  when  first  sold, 
require  the  original  vendor  to  take 
it  back  again;  nor  can  he^  by 
reason  of  the  unsoundness,  resist 
an  action  by  such  vendor  for  the 
price.  But  he  may  give  the  breach 
of  warranty  in  evidence  in  reduc- 
tion of  damages.  Street  v.  Blat^, 
T.  1  IV.  4.  456 

11.  The  servant  of  a  party  who  had 
been  bargaining  for  the  purchase 
of  a  chattel,  came  to  the  owner 
aiid  said,  that  his  master  desired 
to  look  at  it,  and  would  keep  it  if 
approved  of.  The  chattel  was  in 
consequence  delivered  to  the  ser- 
vantf  but  was  neither  purchased 
nor  returned.  Trover  was  brought 
Against  the  servant:  Held,  that 
iU%  master  was  a  competent  wit- 
ness to  prove  in  defence,  that  the 
message  had  been  delivered  by 
his  authority,  and  the  chattel  re- 
ceived and  kept  by  him.  GrylU 
V.  Davies,  T.  1  «^.4.  514 

12*  It  is  a  good  defence  to  an  action 
against  a  sheriff  or  gaoler  for  an 
escape»  tnat  he  disctiarged  the 
prisoner  from  custody  by  virtue  of 
(in  order  of  the  insolvent  debtors' 
court ;  he  need  not  shew  that  the 
proceedings  upon  which  the  order 
is  grounded  were  properly  taken i 
or  that  the  insolvent  was  within 
the  walls  of  a  prison  when  he  pe- 
titioned for  his  discharge*  Sqffery 
».  Jones^  T.  1  ^r.  4.  598 

IS.  Upon  a  question  as  to  the  settle- 
ment of  Elizabeth^  the  wife  of  C, 
the  respondents  proved  by  the  tee* 
tjioony  of  C,  hi&  marriage  with  the 
pavper  in  1829.    The  appellanu. 


in  order  to  prove  that- that  mar« 
riage  was  void,  on  the  ground  that 
he  had  been  married  in  1626  to 
A/»  J9.»  called  the  latter,  who  stated 
that  she,  in  1826,  went  with  C. 
before  a  reputed  clergyman  of  the 
established  church  in  Irdand^who, 
in  his  private  house,  there  read  to 
them  the  marriage  ceremony.  A 
document  was  also  produced,  pur- 
porting to  be  fT.'s  letter  of  orders, 
signed  in  1799,  by  the  then  Arch- 
bishop of  TVanr,  which  was  proved 
to  have  been  among  IF/s  papers 
at  the  time  of  his  death  in  Jufy 
1829. 

Held,  first,  that  M,  B,  was  a 
competent  witness  to  prove  the 
first  marriage,  although  her  husb- 
and had  been  before  examined, 
and  proved  the  second  marriage. 

Secondly,  that  the  certificate 
of  the  ordination  of  fF.  was  pro- 
perly received  in  evidence,  having 
come  from  the  proper  custody, 
and  being  more  than  thirty  years 
old;  and  that  the  certificate  not 
being  the  act  of  any  court,  and 
not  having  any  relation  to  the  cor- 
porate character  of  the  archbishop, 
the  seal  was  to  be  considered  the 
seal  of  the  natural  person,  and  not 
of  the  corporation.  Had  it  been 
of  the  latter  character,  Qusnre, 
whether  it  would  have  been  ad- 
missible, without  evidence,  that  it 
was  the  proper  seal  ?  The  Kimg 
V.  The  inhabitants  of  Baikmek^ 
r.  lfF.4.  Page  699 

14.  In  an  action  for  maliciously 
suing  out  a  commission  of  bank- 
rupt, it  must  be  averred  and 
proved  that  the  commission  was 
superseded  before  the  commence- 
ment of  the  action ;  and  if  this 
fact  be  not  proved,  the  plaintiff 
ought  to  be  non-suited>  though  it 
was  not  averred  in  the  declar- 
ation, and  though  the  defendant, 
who  might  have  demurred  for  the 
omission,  has  not  done  so.  fFAd- 
tvofiA  V.  HaU,  T..  I  fF.  4.       ms 
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15^  Edward  G^re,  by  his  will,  made 
in  Febfwtry  1801,  devised  all  his 
manor,  or  reputed  manor  of  Bar^ 
rem  Mituhin,  in  the  oounty  of 
Samersety  with  the  tnansion  house, 
called  Barrwn  Cwtrif  thereunto 
belonging,  and  the  park,  and  also 
all  his  freehold  messuages,  lands, 
tenements,  and  hereditaments 
tkeretmio  bdon^ngy  sitaate  in  the 
parish  of  Barrow  Minckin  and 
Barrom  Guruey  to  trustees  to  the 

.    use  of  his  esKdest  son  W,  G*  Lang- 

iofif  for  twenty  years  from  the 

day  of  the  testator's  death,  and 

after  the  determination  of  that 

estate*  to  the  use  of  the  first  and 

other  sons  of  the  testator's  younger 

eon,  Charies  Gore^  in  tall  male, 

.  remainder  to  testator's  grandson, 

J*^  G.  LoHgtoHi  and  his  aons  In 

'tail  male:  and  he  directed  that 

the  persons  so  taking  these  estates 

In  tail  male,  should  assume  and 

use  the  name  of  Gore*    He  then 

disposed  of  other  parts  of  his  real 

>  property,  sitaale  in  various  tx>un- 

desy  and  among  other  legacies, 

he  bequeathed  to  his  executors 

idl  arrears  of  rent  due  yrom  any 

tenunU<(f  hi$  elates  in  the  parish 

'  ofBamnw^  to  be  laid  out  upon  the 

iarms,  &6.,  appurtenant  thereto ; 

laid  he  charged  his  $aid  estate  at 

Barrffw   with   certain'  annuities. 

He  bequeathed  the  residue  of  his 

penonel    property    to    his    son 

'  Charies  Gore,    It  appeared  mani- 

'fettly  f&)m  the  whole  of  the  will, 

that  his  intention  was  to  dispose 

thereby  of  all  his  real  estate.    The 

1  testator  died  iuMttrek  1801. 

The  estate  and  manor  of  Bar- 

rofo  had  been  in  the  testator's 

•  Ihmllv  for  several  geaerations.^   In 

(MoMr  1800^  he  purdMsed  a  fhrai 

•and  premises,  which  adjoined  to, 

•»nd  iweeb  la  some  parts  inter- 

,miaDed  with  the  Barrow  estate, 

aind  which  wore  situate  in  the 

parish  of  Barrew  Minchm  and 

JStrrow  -  C^rneyi      That    parish 

^  ^  :V0Im  IL 


contained  two  hamlets* '  Barteiw 
Minchin  and  Banrm  Gumeif. 
'  The  manor  of  Barrow  Mtnchin 
was  a  reputed  manor  without 
courts*  quit  rents,  or  freehold 
tenants.  It  extended  beyond  the 
hamlet  of  the  same  name,  and 
comprised  lands  in  the  other 
hamlet.  The  gamekeeper  of  the 
manor  of  Barrow  Minchin  had 
been  in  the  habit  of  shooting  over 
the  lands  in  question  for  several 
years  before  and  after  they  were 
purchased  by  the  testator,  both 
in  the  time  of  the  testator  and  of 
the  defendant. 

The  testator,  upon  the  mar- 
riage of  his  eldest  son,  had  settled 
upon  him  considerable  estates  at 
a  distance  from  Barrow  Court* 
The  son  acquired  also  property 
by  his  wife,  whose  name  (Lang* 
ton)  he  took ;  and  upon  his  mar- 
riage he  fixed  his  residence  upon 
one  of  the  estates  so  acquired,  at 
a  distance  from  Barrow  Court. 

On  ejectment  brought  by  M.G^t 
son  of  Charles  Gore,  the  second 
son  of  the  testator,  to  recover  the 
farm  and  premises  purchased  by 
the  testator  in  1800,  Held  (on  a 
special  case  submitted  to  the 
Court)  first,  that  die  date  of  the 
purchases,  the  situation  of  the 
lands  in  question,  the  fact  of  tVU- 
Ham  Gore  Langton  being  eldest 
son  of  the  testator,  and  having 
married  a  lady  of.  fortune,  and 
taken  her  surname,  and  that  the 
ancient  seat  of  the  Gore  family 
was  at  Barrow,  the  eldest  son 
residing  at  another  place,  wttt 
admiss^Ie  in  evidence  to  explain 
the  intention  of  the  testator. 

Held,  secondly,  that  as  the  ih«- 
tention  of  the  testator  appeared 
manifest  from 'the  whhle  of  the 
will  (if  the  trtlrds  <*^  thereuntof  he-* 
lotogmg  "  had  not  been  in  it)f  that 
itte  lands  ih  question  sfaottM  pass 
iM  pa^lfof  his  Barrow  estate,  tiad 
a^  «i  jury  might  have  infiMred 
3  T  from 
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from  the  fact  of  the  gamekeeper 
of  the  manor  having  shot  over  the 
lands  in  question,  that  they  were 
within  the  limits,  and  part  of,  the 
manor;  and  it  was  lefl  to  the 
Court  to  draw  such  conclusions 
88  a  jury  might  have  drawn :  the 
words  thereunto  belonging  might 
be  understood  to  mean,  in  a 
popular  sense,  at  least,  *'  situate 
within  the  manor;"  and  con- 
aequently,  that  the  land  in  ques- 
tion passed  by  the  will.  Doe 
dem.  Gore  v.  Langton^  T.  1  W.  4. 

Page  680 

16.  A*f  being  taken  before  a  justice 
of  peaoe  to  be  bailed,  the  defend- 
ant's attorney  objected  that  the 
justice  had  no  power  to  bail  him. 
A  letter,  proved  to  have  been 
written  by  a  judge's  clerk,  pur- 
porting to  be  by  authority  of  the 
judge,  but  without  proof  of  such 
authority,  was  given  in  evidence 
for  the  purpose  of  shewing  that 
the  justice  was  induced  by  such 
letter  to  bail  A.s  Held,  that  the 
letter  was  admissible  for  that  pur- 
pose. An  affidavit  made  by  the 
attorney's  clerk  was  put  in,  as 
shewing  that  those  who  con- 
ducted the  prosecution  had  taken 
means  to  prevent  a  person  be- 
coming bail  for  A.  This  was 
held  to  be  admissible,  without 
calling  the  clerk  to  prove  an 
authority  from  his  master  to  make 
the  affidavit.  Taylor  v.  fViUiams 
(in  error),  M.  2  W.  4.  845 

17.  By  the  6  G.  4.  c.  94.  *.  2.  "  any 
person  intrusted  with  and  in  pos- 
session of  any  bill  of  lading,  In- 
dia warrant,  &c.,  shall  be  deemed 
the  true  owner  of  the  goods,  &c., 
therein  described,  so  far  as  to 
give  validity  to  any  contract  en- 
tered into  by  such  person  for  the 
sale  of  the  said  goods,  or  for  the 
deposit  or  pledge  thereof,  as  a 
security  for  any  money  or  nego- 
tiable instrument  Advanced  or 
given  upon  the  faith  of  such  do- 


^  * 


cuments."  A,f  the  owner  of  cer- 
tain East  India  indigo  warrants, 
intrusted  them  to  a  broker,  with- 
out any  authority  to  pledge  or 
sell.  The  broker  pledged  them 
to  B*  In  an  action  brought  by 
A.  against  B.  for  the  proceeds 
of  the  goods,  the  broker  being 
called  as  a  witness  for  the  plain- 
tiff, stated,  that  he  parted  with 
the  warrants  to  the  defendant, 
under  a  contract,  which  was  in 
writing :  Held,  that  a  defendant^ 
seeking  to  avail  himself  of  the 
statute,  must  prove  his  contract 
with  the  broker,  and  consequently 
that  it  was  incumbent  on  B.  to 
produce  the  written  agreement. 
Evans  v.  Truman  and  Others^  M. 
2  W.  4.  Page  886 

18.  At  the  trial  of  an  ejectment, 
where  there  is  no  doubt  as  to  the 
identity  of  the  premises  sought  to 
be  recovered,  and  those  for  which 
the  tenant  defends,  the  lessor  of 
the  plaintiff  is  not  required  to 
produce  the  consent  rule.  Doe 
dem.  Graves  v.  Raht/i  M*  2  ^.  4. 

EXECUTOR. 
See  Pr ACTIOS,  11. 

1.  The  administrator  of  a  husband 
who  survived  his  wife,  and  died 
without  taking  out  administratioD 
of  her  effects,  cannot  recover  her 
choses  in  action.  For  that  pur- 
pose administration  must  be  taken 
out  to  the  wife.  Betts,  Adminis' 
trator,  v.  Kimpton,  E.  1  W.  4.  273 

2.  An  executor  de  son  tort,  mar, 
after  action  brought  by  a  simple 
contract  creditor,  pay  a  specialty 
debt,  and  plead  the  payment  of 
that  debt  in  bar  of  action.  Oxen^ 
ham^  GenUj  One^  Spc,  v.  Qapp^ 
Executrix,  JG-  IW.^.  309 

EXECUTORY  CONTRACT. 

See  Vendor  and  Vbndek,  6. 

FARMER. 


FINE. 


FOREIGN  JUDGRfENT.  lOOS 


FARMER. 
See  Bankrupt,  2. 

FEE. 
See  Dbvisk»  2. 4^  5. 

FEME  COVERT. 
See  Assumpsit,  S. 

FINE. 

See  Stamp,  S. 

1 .  A  copyhold  estate  was  vested  in 
fourteen  trustees,  and  by  a  decree 
of  the  Court  of  Chancery,  made 
in  a  suit  to  which  the  lord  of  the 
manor  and  the  trustees  for  the 
time  beine  were  parties,  it  was 
ordered,  that  when  at  any  time 
the  number  of  the  trustees  should 
be  reduced  to  five,  the  lord  should, 
with  the  approbation  of  a  master 
in  chancery,  nominate  nine  others 
to  be  added  to  the  five,  to  whose 
use  a  new  surrender  should  be 
made,  and  that  the  lord  should 
admit  them  on  paying  a  reason- 
able fine.  The  annual  value  of 
the  estate  was  1000/.  : 

Held,  that  5657^.  19^.  was  an 
unreasonable  fine. 

Semble,  that  a  fine  on  the  ad- 
mission of  a  number  of  joint 
tenants  ought  never  to  exceed 
four  years'  improved  value ;  and 
that  the  proper  mode  of  assessing 
the  fine  m  the  first  instance  is  to 
take  for  the  first  life,  two  years' 
improved  value;  for  the  second 
life,  one  half  of  the  sum  taken  for 
the  first;  and  for  the  third  life, 
one  half  the  sum  uken  for  the 
second;  and  so  on.  Wilson^ 
Bart.  9  V.  Hoare  and  Others ^  E. 
1  W.  4.  Page  350 

8.  A  fine  was  levied  of  thirty  mes- 
suages, forty  cottages,  and  four 
acres  of  land.  In  the  deed  to 
lead  the  uses^  the  premises  were 


described  as  a  piece  of  ground 
containing  so  many  feet  in  length 
and  breadth,  and  *<  all  those  se- 
veral messuages,  dwelling-houses, 
tenements,  warehouses,  shops, 
coach-houses,  and  all  and  singular 
erections  and  buildings  whatso- 
ever, erected  and  built  upon  die 
said  piece  of  ground."  When  the 
fine  was  levied  there  were  on  the 
piece  of  ground  two  or  three  cot^ 
tages,  and  forty-nine  dwelling- 
houses;  and  there  was  the  same 
number  of  each  when  the  eject- 
ment was  afterwards  brought  for 
the  premises  on  behalf  of  parties 
claiming  by  virtue  of  the  fine : 

Held,  that  as  the  whole  num- 
ber of  buildings  claimed  did  not 
exceed  the  number  of  the  mes- 
suages and  cottages  named  in  the 
fine,  and  the  intention  evidently 
was,  that  all  should  pass,  the  title 
of  the  lessors  of  the  plaintiff  was 
well  sustained  by  such  fine. 

A  fine  may  be  levied  of  a  cot- 
tajg;e,  eo  nomine,  and  a  messuage 
will  pass  by  that  name.  Doe 
dem.  of  YoHng  v.  SouiheroHf  T» 
I  IV.  4.  Page  628 

FLY  BOAT. 
See  Trespass. 

FOOT-PATH. 
See  Rats,  1. 

FOREIGN  JUDGMENT. 
See  Bill  of  Exchanob,  10. 

In  order  to  render  a  foreign  void, 
on  the  ground  that  it  is  contrary 
to  the  law  of  the  country  where 
it  was  given,  it  must  appear 
clearly  and  unequivocally  to  be 
so.  Where  the  law  of  a  foreign 
country  required,  that  in  a  suit 
instituted  against  an  absent  party 
the  proceedings  should  be  served 
upon  the  King's  Attorney  Gene- 
ral ;  but  it  was  not  provided  that 
ST  2  the 
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secutor's  costs  of  both  trials  to 
abide  the  event ;  it  was  held  that 
this  special  rule  took  away  the 
authority  of  the  Judge  to  certify 
in  favour  of  the  defendant.  The 
King  V.  The  Inhabitants  of  SeU 
xvick,  E.  1  JV.  4.  Page  136 

2.  An  order  of  justices  for  diverting 
a  highway  and  stopping  up  a  part 
of  it,  described  the  highway  by 
termini,  and  by  reference  to  a 
plafc;  the  part  to  be  stopped  up 
was  described  as  so  many  yards 
of  the  said  highway,  lying  between 
certain  letters  on  the  plan,  and 
coloured  blue.  Notice  was  pub- 
lished (pursuant  to  the  statute 
55  G.  3.  c  68.)  of  the  order  hav- 
ing been  made;  but  the  notice 
had  ho  plan  annexed,  and  merely 
described  the  road  by  termini,  and 
the  part  to  be  stopped  up  as  so 
many  yards  of  such  road : 

Held,  (Littledale  J.  dubitante) 
that  the  order  explained  by  a  plan, 
annexed,  was  good;  but  (per 
totam  curiam),  that  the  notice  was 
insufficient.  The  King  v.  Homer 
and  RoupeU,  E.  1  FT.  4.  150 

3.  A  person  who  pays  highway  rate 
within  a  parish,  is  not  rendered  a 
competent  witness  by  the  54?  G.  8» 
c.  1 70.  s,  9.  upon  the  trial  of  an  issue, 
whether,  within  that  parish,  there 
is  a  custom  that  all  persons  re- 
siding therein,  whose  duty  it  is  to 
cause  the  highways  within  the 
parish  to  be  repaired,  may  take 
shingle  from  the  sea-beach  for  the 
purpose  of  such  repair;  the  cus- 
tom not  being  a  matter  relating  to 
rates  or  cesses  within  the  meaning 
of  the  act.  Oxenden,  Bart.  v. 
Palmer,  E.  IW.^.  236 


the  Attorney  General  should  coYn- 
municate  with  the  absent  party: 
Held,  that  such  law  was  not  so 
contrary  to  pttural  justice,  as  to 
render  void  a  judgment  obtained 
against  a  party  who  had  resided 
within  the  jurisdiction  of  the 
Court  at  the  time  when  the  cause 
of  action  accrued,  but  had  with- 
drawn himself  before  the  proceed- 
ings were  commenced.  Becquet 
and  Others  v.  Mary  Mac  Carthy^ 
Sfc,  M.  2  W.  4.  Page  951 

FREIGHT. 
See  Insurance,  2. 

GUARDIANS  OF  THE  POOR. 
See  Corporation,  2. 

GOODS    SOLD    AND   DELI- 
VERED. 

See  Assumpsit,  2. 

HAWKER  AND  PEDLAR. 

A  hawker's  licence  does  not  give 
the  privilege  of  selling  goods  in  a 
borough,  where,  by  a  by-law  made 
pursuant  to  charter  and  ancient 
custom,  strangers  are  not  per- 
mitted to  trade.     Simson  v.  Moss^ 

.     T.  1  JV.4u  543 
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HIGHWAY* 

By  the  general  highway  act 
ISO. 3.  C.78.  j.e*.,  the  Court 
before  which  any  indictment  for 
non-repair  of  a  road  is  tried,  may 
award  costs  to  the  prosecutor  if 
the  defence  appear  to  have  been 
fKvolous,  or  to  the  defendant,  if 
it  appear  that  the  prosecution  was 
Texatious.  This  section  applies 
only  to  cases  tried  in  the  ordinary 
course;  and  where  on  an  indict- 
ment removed  by  the  defendant 
by  certioraH,  the  Court  above  had 
ordered  a  new  trial,  and  the  pro- 


HUNGERFORD  MARKET 
COMPANY. 

By  stetute  11  G.  4»  c.  Ikx.  the  Htf«- 
gerford  Market  Company  are  em- 
powered to  purchase  certain 
property,  and  the  leases,  *c.  of 

premises 
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premises  on  it ;  and  the  lessees  and 
tenants  for  years  or  at  will  are  to 
give  up  possession  at  three  months* 
notice,  but  compensation  is  to  be 
made  to  any  such  tenant  required 
to  quit  before  the  expiration  of  his 
term.  Sect.  19.  provides^  that  all 
tenants  for  years,  from  year  to 
year,  or  at  will,  *^  who  shall  sus- 
tain any  loss,  damage,  or  injury 
IM  respect  of  any  interest  whatso' 
ever  for  good-wtll,  improvements, 
tenants'  fixtures,  or  otherwise, 
tvhich  they  novo  enjoy f  by  reason 
of  the  passing  of  this  act,"  shall 
be  entitled  to  compensation,  to  be 
assessed,  if  necessary,  by  a  jury. 

A  tenant  from  year  to  year  was 
ejected  by  tlie  company,  but  re- 
ceived a  regular  half-year's  notice 
to  quit.  It  appeared  that  she  had 
been  many  years  in  possession; 
and  that  the  tenancy  was  not 
likely  to  have  been  determined  if 
the  act  had  not  passed:  Held, 
that  she  was  entitled  to  compen- 
sation for  the  whole  marketable 
interest  which  she  had  in  tlie  pre- 
mises at  the  time  when  the  act 
passed;  and  that  the  good-will, 
though  of  premises  on  so  uncer- 
tain a  tenure,  was  protected  by  the 
act  as  an  interest  which  would, 
practically,  have  been  valuable  as 
between  the  tenant  and  a  pur- 
chaser, though  it  was  not  a  legal 
interest  as  against  the  landlord. 

Otherwise,  where  the  tenancy 
was  from  year  to  year,  determin- 
able at  three  months'  notice  end- 
ing with  the  year,  and  with  a 
stipulation  against  underletting 
without  leave. 

In  a  case  said  to  come  within 
the  protection  of  the  act,  where 
the  company  had  brought  eject- 
ment, tbe  Court  refused  to  stay 
proceedings  till  compensation 
should  be  made,  or  a  jury  sum- 
moned. Ex  parte  Ann  FarUm^ 
in  the  Matter  of  the  Hungerford 
Market  Company ^  JE.  1  fr.  4?. 

Page  3*1 


IDIOT. 
See  Settlbment  by  Parbntaoe. 

INDENTURE. 

fl 

See  Stamp,  2. 

INDICTMENT. 

1.  The  first  count  of  an  indictment 
charged  an  assault  with  intent  to 
ravish ;  the  second  a  common  as- 
sault. The  jury  found  the  de- 
fendant guilty  of  the  misdemeanor 
and  offence  in  the  said  indictment 
specified ;  and  the  Court  adjudged 
him,  for  the  said  misdemeanor, 
to  be  imprisoned  two  years,  and 

.  kept  to  hard  labour :  Held,  upon 
writ  of  error,  that  the  word  **  mis- 
demeanor" was  nomen  collectivum ; 
that  the  finding  of  the  jury,  there- 
fore, was  in  effect  that  the  de- 
fendant was  guilty  of  the  whole 
matter  charged  by  the  indictment, 
and,  conaequently,  that  the  judg- 
ment was  warranted  by  the  ver- 
dict. The  King  t.  Powtf//^  E. 
llV.4t.  Page  75 

2.  In  an  action  by  an  attorney  for 
maliciously  and  without  probable 
cause  indicting  him  for  sending  a 
threatenin^letter,it  appeared,  that 
his  clients  having  enquired  of  the 
defendants  as  to  the  truth  of  a  re- 
presentation made  foy  a  person 
who  had  offered  to  buy  goods  of 
them,  the  defendants  replied,  that 
they  would  not  be  responsible  for 
the  debt,  but  believed  the  person 
had  the  employment  he  repre- 
sented. The  goods  were  then 
supplied  to  him.  His  represent- 
ation turned  out  to  be  false,  and 
the  plaintiff,  by  direction  of  his 
clients,  wrote  a  letter  to  defend- 
ants, demanding  payment  of  them 
of  the  price  of  the  goods  obtained 
from  his  clients  through  the  de- 
fendant's representation^  and  stat- 
ing, that  the  circumstances  made 
it  inoumbent  on  his  clients  to 
bring  the  matter  under  the  notice 
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of  the  public,  if  the  defendants 
did  not  immediately  discharge  the 
amount;  that  he  had  instructions 
to  adopt  proceedings  if  the  matter 
were  not  arranged  in  the  course 
of  the  morrow ;  and  that  as  those 
measures  would  be  of  serious  con- 
sequence to  the  defendants,  he 
hoped  they  would  prevent  them 
by  attention  to  his  letter.  The 
defendants  were  then  summoned 
before  a  magistrate,  to  answer  a 
charge  of  obtaining  goods  under 
false  pretences.  The  plaintiff 
served  the  summons  and  attended 
with  his  clients,  and  the  complaint 
was  dismissed.  The  defendanto 
afterwards  indicted  the  plaintiff 
for  sending  a  threatening  letter 
contrary  to  the  T&SG. 4.  c. 29. 
«.8.»  and  he  was  acquitted.  On 
the  trial  in  this  action,  the  Judge, 
without  leavine  any  question  to 
the  jury,  decided  that  there  was 
reasonable  and  probable  cause  for 
preferring  the  indictment : 

Held,  that  that  decision  was 
correct,  and  that  the  evidence  did 
not  raise  a  question  of  fact  for  the 
jury,  whether  the  defendants  honk 
fide  believed  that  they  bad  a  rea- 
sonable cause  for  indicting,  but 
a  pure  question  of  law  for  the 
Judge,  whether  the  defendants 
had  such  reasonable  cause.  Black- 
Jbrdt  Gent.  One^  tfc.  v.  Dod^  E. 
1  WA.  Page  179 

S.  The  act  9  6. 4.  c.  41.  provides, 
that  no  person  (not  a  parish  pa- 
tient) shall  be  taken  into  any 
house  for  the  reception  of  lunatics, 
without  a  certificate  of  two  me- 
dical practitioners,  containing  cer- 
tain particulars.  Sect.  SO.  enacts 
that  any  person  who  shall  hnffm- 
ingly  and  voith  intention  to  deceive^ 
sign  any  such  certificate  untruly 
setting  forth  such  particulars,  shall 
be  guilty  of  a  misdemeanor ;  and 
likewise  that  any  physician,  sur- 
geon, &c.  who  »haU  stgn  any  such 
certificate  9oithout  having  visited 
and  personally  examined  the  pa- 


tient,  shall  be  guilty  of  a  misde* 
meaner.  An  indictment  charged 
that  the  defendant,  a  surgeon, 
knowing^  and  with  intention  to 
deceive,  signed  a  certificate  re- 
quired by  the  act,  toithout  having 
visited  and  personally  examined 
the  patient,  contrary  to  the  statute. 
The  jury  negatived  the  intention 
to  deceive,  and  found  the  defend- 
ant guilty,  subject  to  the  opinion 
of  the  Court  upon  the  case : 
Held,  that  in  the  description  of 
this  offence,  the  averment  of  in- 
tention was  surplusage,  and  that 
such  unnecessary  matter  might  be 
rejected,  as  well  in  an  indictment 
on  a  penal  statute  as  at  common 
law.  The  King  V.Jones,  T.  I  JF.4. 

Page  611 
4.  An  indictment  on  the  statute  7  & 
8  G.  4.  c.  SO.  «.  S.  for  feloniously 
damaging  warps  of  linen  yarn, 
with  intent  to  destroy  or  render 
them  useless,  need  not  allege  that 
the  warps,  at  the  time  of  the  da- 
mage done,  were  prepared  for,  or 
employed  in  carding,  spmning, 
weaving,  &c.  or  otherwise  manu* 
facturing  or  preparing  any  goods, 
or  article  of  silk,  woollen,  linen, 
&c.  TheKingv.Ashton^T.lW.^ 

750 

INDORSEE. 
See  Bill  of  Exchange,  4. 

INFORMATION. 

1.  The  Court  will  grant  a  rule  for  a 
criminal  information,  on  the  sole 
testimony  of  a  particeps  criminis 
(uncontradicted),  where  the  offence 
is  against  the  public  interests,  as 
bribery  in  the  election  of  an  alder- 
man, who  will,  by  virtue  of  the 
ofBce»  be  a  justice  of  peace.  The 
King  V.  Stenard  and  Others^  E. 
1  W.  4.  12 

2.  An  information  removed  from  the 
late  court  of  session  at  Chester, 
pursuant  to  1  W.  4.  c.  S.  s.  4.,  may 
be  proceeded  upon  in  the  Court 

of 
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of  King's  Bench,  though  no  re- 
cognizances have  been  entered 
into  for  prosecuting  with  effect, 
&c  as  required  in  the  case  of  in- 
formations in  K.  B*  by  4  &  5  fT.  4* 
M.  c.  18.  s,2. 

In  a  case  of  quo  warranto  in- 
formations so  removed,  and  on 
which  subpcenas  had  issued  before 
the  removal,  and  been  disobeyed, 
the  Court  here  refused  to  grant 
attachments,  but  recommended 
fresh  subpoenas.  The  King  v. 
Roberts  and  Others,  E.  1  W.  4. 

Page  63 

INLAND  BILL. 
See  Bill  of  Exchange,  8. 

INNKEEPER. 

An  innkeeper  is  responsible  for  mo- 
ney belonging  to  his  guest.  Kent 
V.  Shuckardy  M.  2  W.  4.  803 

INSOLVENT  DEBTORS' 
COURT,  ORDER  OF. 

See  Sheriff. 

INSPECTION  OF   CORPOR- 
ATION DOCUMENTS. 

See  Corporation,  1. 

INSURANCE* 

1.  A  ship  insured  at  and  from  Liver- 
pool to  Sierra  Leone,  arrived  off 
the  river  Sierra  Leone  where  there 
was  a  regular  establishment  of 
pilots,  about  three  o'clock  in  the 
evening.  The  captain  hoisted  a 
signal  for  a  pilot,  but  no  pilot 
having  come  on  board,  about  ten 
o'clock  at  night  he  attempted  to 
enter  the  river  without  one,  and 
in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  Judge 
left  it  to  the  jury,  whether  the 
captain,  in  entering  without  a  pilot, 
dia  what  a  prudent  man  ought 


to  have  done  under  the  circum- 
stances. The  jury  were  of  that 
opinion,  and  found  for  the  plain«> 
tiff.  On  motion  for  a  new  trial 
on  the  ground  that  the  verdict 
was  against  evidence.  Held,  that 
the  underwriters  were  liable,  and 
would  have  been  8o»  although  the 
captain  had  been  wrong  in  at- 
tempting to  enter  the  port  without 
a  pilot ;  he  being  a  person  of  com- 
petent skill,  having  used  reason- 
able diligence  to  obtain  a  pilot, 
and  having  exercised  his  discretion 
bona  fide  under  the  circumstances. 
PhiU^  V.  Headlatny  E.  1  W.  4. 

Page  380 
2.  A  policy  of  insurance  was  effected, 
at  and  from  the  River  Plate  to 
Canton  and  back,  on  specie,  &c. 
shipped  in  the  River  Platen  and  on 
the  returns  thereof,  in  any  de- 
scription of  merchandize,  with 
liberty  to  declare  and  value  there- 
after. The  assured  chartered  a 
vessel  on  a  voyage  from  Buenos 
Ayres  to  Canton  and  back,  and 
they  were  to  pay  for  the  voyage 
10,000  dollars  in  manner  follow- 
ing: viz.  <'  In  China,  all  the  sums 
that  might  be  necessary  for  the 
payment  of  the  port  charges  and 
other  incidental  expenses,  the  lat- 
ter not  exceeding  2000  dollars, 
and  the  balance  at  thirty  days 
after  the  vessel's  return  to  Buenos 
Ayres'*  The  underwriters  had 
no  notice  of  the  terms  of  the 
charterparty.  The  assured  ship- 
ped, on  board  this  vessel  at  Buenos 
AyreSi  a  quantity  of  specie  con- 
signed to  an  agent  at  Canton^  who, 
on  the  ship's  arrival  there,  ad- 
vanced to  the  captain  a  suni  of 
money,  being  the  amount  of  the 
port  charges,  and  a  further  sum 
for  incidental  expenses;  and  he 
shipped  other  go<>ds  on  board  the 
vessel,  on  account  of  his  princi- 
pals for  the  homeward  voyage. 
No  valuation  was  ever  made  in 
pursuance  of  the  liberty  reserved 
3  T  4  by 
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by  die  policy.  The  vesBel  on  her 
ifetum  voyage  was  loal :  Held, 
that  the  assured  were  not  entitled 
to  recover  the  two  sums  paid  by 
their  agent  at  Canton  for  port 
cbargei  and  oiher  incideotal  ex- 
penaesy  as  pert  of  the  value  of  the 
mecohandijBe  shipped  at  Canton^ 
and  insured  by  the  policy,  ioas- 
much  as  the  money  agreed  to  be 
paid  there  was  not  properly  freight, 
a»d  had  no  diatinct  rdation  to  the 
goods  shipped* 

QKare,  whether  upon  an  open 
policy^  a  payment  made  on  the 
ahipment  of  goods>  can,  in  the 
event  of  loss>  be  added  to  their 
price,  so  as  to  lerm  part  of  their 
value.  Winter  v.  HaUimtmt  T. 
IJF.4^  Page  649 

INTEREST. 

1.  Where  a  .defendant  sued  upon  a 
securitjr  carrying  interest*  pays 
monev  into  court  sufficient  to  co- 
ver the  prinGipa],  with  interest 
down  to  the  commencement  of  the 
action,  but  not  to  the  time  of  pay- 
ing in  the  moneyj  the  plaintiff 
may  proceed,  and  a  jury,  on  trial, 
is  bound  to.  give  him  damages  for 
the  interest  ac/cruing  Between  the 
oonunencement  of  the  action  and 

.  t)ie  paytneot  into  court.  Kidd  v« 
WaUasr,,T.lW.A^  705 

%  On  an  award  directing  payment 

.of .money,,  interest  may  be  re-> 

covered  by  action,  but  not  by 

.  motion  for  an  attachment.    Cbur^ 

,  ,  chert  GgrU^.One^  Sgc^  and  Stringer ^ 

Gent^  One,SfQ.  1\  I  fV.4^      777 
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IRISHWOMAN* 

5ietf  Settlement  by  Birth,  2.  : 

.   JOINT  STOCK  COMPANY. 

Sei  LiEH,  4. 


A  eoiopany  were' empowered  by  act 
'  of  p(lrliaaieDI>tO'€Ar«3i.Qiicertaiq 


works,  and  the  commitlee  were 
authorised  to  make  calls  for  money 
upon  the  proprietors,  not  exeeed- 
ing  IQL  per  share,  from  tim^  to 
time  as  they  should  find  neoessary, 
so  that  no  calls  should  be  made 
at  the  interval  of  leas  than  two 
months  from  each  other.  None 
of  the  powers  of  the  act  were  to 
be  put  in  force  till  33,500^.  were 
subscribed.  The  committee  began 
the  works  before  that  sum  was 
subscribed,  and  made  a  single 
order,  calling  on  the  proprietors 
for  several  payments  of  lu«  each, 
to  be  made  at  intervals  of  two 
months. 

A  subsequent  act  recited  that 
the  capital  of  S5,BO0l.  bad  not 
been  subscribed;  that  the  com- 
pany had  proceeded  in  the  works, 
incurred  debts,  &c.;  and  that  a 
certain  sum  was  due  from  de- 
faulters in  the  payment  of  calls. 
It  provided  for  carrying  on 'the 
works,  and  for  making  further 
calls;  and  it  enacted  that  the 
powers,  &c.  of  the  former  act 
should  remain  vested  in  the  com- 
pany, tliough.the  33,500^  had  not 
been  subscribed. 

In  an  action  by  the  company 
against  one  of  the  committee  for 
money  due  on  some  of  the  calls 
made  as  above  mentioned,  others 
of  which  he  had  paid  t  Held»  that 
the  calls,  being  made  all  at  one 
time»  were  irregular:  that  they 
were  not  ratified  by  the  mention 
of  them  in  the  aobsequeut  act,  as 
it  could  not  be  presumed,  in  the 
absence  of  any  expression  to  such 
effect,  that  the  legislature*  when 
passing  that  act, '  was^  apprised 
of  their  having  been  improperly 
made:  and  that  the  defendant 
was  not  estopped  by  having  joined 
in  making-tbe  oalls,  or  fa^y  his  pay- 
ment of  part  of  them,  irom  dis- 
puting, their  validity ;  f«r  that  the 
calls  being  agaiost.law^  no  person 
could  complatD  of^  having  ^«lieen 
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misled  ioto  a  compliance  with 
them  by  the  defendant's  conduct 
or  admissions.  The  Stratford  and 
Mcreton  Raihoa^  Company  v. 
ShMon,  T.liF.4^        Page  518 

JUDGE'S  CERTinCATE. 
S^e  CsETiPiOATB.     Highway 

ACTy   L 

JUDGMENT. 

Sec  Practice,  11.    Usu&y,  1. 

In  an  action  brought  in  England  to 
recover  the  value  of  a  given  sum 
in  Jamaica  currency,  upon  a  judg- 
ment obtained  in  that  island;  the 
value  is  that  sum  in  sterling  money 
which  the  currency  would  have 
produced  according  to  the  actual 
rate  of  exchange  between  Jamaica 
and  England  at  the  date  of  the 
judgment.  Scott  v.  Bevan,  £• 
1  FF.4.  78 

JURISDICTION. 

See  CooKT  of  Dblbgates,  2. 
Court  of  Rbqubsts,  2.' 

JUSTICES. 

1.  An  order  of  justices  directing  A 4 
to  pay  the  churchwardens  and 
overseers  of  the  poor  of  a  parish 
a  weekly  sum  for  the  maintenance 
of  B,  and  CI,  his  grandsons,  as 
long  as  they  shall  be  chargeable 
to  the  parish,  is  good,  without 
stating  that  the  father  is  unable, 
absent,  or  dead.  >  The  King  v. 
James  Cornish,  T.  1  ^.  4.       '^9$ 

2.  The  statute  56  G.  S.  6. 159.  s.  2., 
which  directs  that  a  parish  in* 
denture  ^all  be  allowed  by  two 
justices  of  the  county  into  which 
the  apprentice  is  to  be  bound, 
gives  those  justices  a  discretion 
to  determine  on  the  propriety  of 
ikt  bindmg  generally,  and  not 
merely  with  regard  to  the  fitness^ 


respectively,  of  the  master  and 
apprentice.  The  King  v.  MUls 
and  Another^  Justices  of  the  County 
of  Essex,  T.  1  fV.  4.  Page  578 
S.  Trespass  for  asaaulting  and  turn- 
ing plaintiff  out  of  a  police  office. 
Plea,  that  two  of  the  defendiintSy 
being  justices  of  the  peace,  were 
assembled  in  a  poHoe  office  to 
adjudicate  upon  an  informacion 
against  A»  B.  for  an  ofience  against 
a  penal  statute,  and  were  proceed- 
ing to  hear  and  determine  the 
same,  when  the  plaintiff  (being  an 
attorney)  entered  the  police  office 
with  the  informer,  not  as  his  friend 
or  as  a  .specta^>r,  but  for  the 
avowed  purpose  of  acting  as  his 
attorney  and  advocate  touching 
the  information ;  and  as  such  at- 
torney and  advocate,  without  the 
leave,  and  against  the  will  of  the 
justices,  was  taking  notes  of  the 
evidence  of  a  witness  then  under, 
examination  before  them»  touch- 
ing the  matter  of  the  said  inform- 
ation, and  was  acting  and  taking 
a  part  in  the  proceedmgs  as  an 
attorney  or  advocate  on  behalf  of 
the  informer;  that  the  above  two 
defendants  stated  to  the  plaintiff 
that  it  was  not  their  practice  to 
suffer  any  person  to  appear  and 
take  part  in  any  proceedings 
befbre  them  as  an  attorney  or 
advocate,  and  requested  him  to 
desist  from  so  doing;  and  al- 
though they  were  willing  to  per- 
mit the  plaintiff  to  remnin  in  the 
police  office  as  one  of  the  public, 
yet  that  he  would  not  desist  fVom 
taking  a  part  in  the  proceedings 
as  such  attorney  or  advocate,  but 
asserted  his  right  to  be  present 
and  to  take  such  part,  an4  to^act 
as  such  attorney  and  advocate  for 
the  informer ;  and  unlawfullv,  and 
against  the  will  of  the  jintlces, 
continued  in  the  police  office* 
taking  part  and  actmg  as  afore- 
said,  in  contempt  of  Ihtf '  J<Mtk4s ; 
whereupon^  by  order  of  live  above 

two 
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two  defendantoy  the  other  defeod- 
ants  turned  the  plaintiff  out  of  the 
office: 

Held  OD  demurrer,  that  this  was 
a  good  plea,  inasmuch  as  no  per- 
son has  by  law  a  right  to  act  as 
an  advocate  on  the  trial  of  an  in- 
ibrmation  before  justices  of  the 
peace,  without  their  permission. 
Co/tifT,  GenUf  One,  Sfc*  ▼•  Hicks, 
T.  1  fr.  4.  Page  66S 

JUSTIFICATION. 
See  Evidence.    Pleading,  8. 

KINGSTON-UPON-HULL. 

See  Port. 

LANDLORD  AND  TENANT. 
See  CoPTHOLD,  2.    Sheriff,  2. 

1.  By  statute  11  G.  4.  c.lxx.  the 
Hungerford  Market  Company  are 
empowered  to  purchase  certain 
property,  and  the  leases,  &c.  of 
premises  on  it;  and  the  lessees 
and  tenants  for  years  or  at  will 
are  to  give  up  possession  at  three 
months'  notice,  but  compensation 
IS  to  be  made  to  any  such  tenant 
required  to  quit  before  the  ex- 
piration of  his  time.  Sect  19.  pro- 
vides,, that  all  tenants  for  years,  or 
from  year  to  year,  or  at  will, 
«<  who  shall  sustain  any  loss,  da- 
mage, or  injury  in  respect  of  any 
interest  tohaisoever  Jor  good^iU^ 
.  improvements,  tenant's  fixtures,  or 
Otherwise,  tuhiek  ikey  now  enjay^ 
by  reason  of  the  passing  of  this 
act,*'  shall  be  entitled  to  com- 
pensation. 

A  tenant  from  year  to  year  was 
elected  by  the  company,  but  re- 
iCeived  a  regular  half  year's  notice 
to  quit.  It  appeared  that  she  had 
been  many  years  in  possession; 
and  that  the  tenancy,  though  only 
from  year  to  year,  waa  not  likely 
to  have  been  determiaed  if  the 


act  had  not  passed:  Held,  that 
she  was  entitled  to  compensation 
for  the  marketable  interest  which 
she  had  in  the  premises  at  the  time 
when  the  act  passed ;  and  that  the 
good-will  of  premises,  though  on 
so  uncertain  a  tenure,  was  pro- 
tected by  the  act  as  an  interest 
which  would,  practically,  have  * 
been  valuable  as  between  the 
tenant  and  a  purchaser,  though  it 
was  not  a  legal  interest  as  against 
the  landlord. 

Otherwise,  where  the  tenancy 
was  from  year  to  year  determin- 
able of  the  tenancy  at  three  months' 
notice  ending  with  the  year,  and 
with  a  stipulation  against  under'- 
letting  without  leave* 

In  a  case  said  to  come  within 
the  protection  of  the  act,  where 
the  company  had  brought  eject- 
ment, the  Court  refused  to  staypro- 
ceedings  till  compensation  should 
be  mwit  or  a  jury  summoned. 
Ex  parte  Ann  Farhto^  in  the  Mat" 
ter  of  the  Hungerford  Market 
Company,  E.  1  W.  4.  Page  S4i 
2.  A  tenant  who  has  surrendered 
his  term,  but  refuses  to  quit  the 
premises,  cannot,  on  ejectment 
brought  by  the  landlord,  be  com- 
pelled to  enter  into  the  recog- 
nizance prescribed  by  the  1 G.  4. 
c  87.  «.  1.  in  cases  where  the  term 
or  interest  has  expired^  or  been 
determined  by  notice  to  quit. 
Doe  dem.  The  Bight  Hon.  Sir 
N.  C.  Tindal  v.  RoCy  M.  2  fK.4. 


LATITAT. 
See  Practice,  4. 

LEASE. 
See  Stamp,  2. 

LEGACY. 

See  AnnuitTi  2. 


LEGAL 


LIEN. 


MANDAMUS.        lOtS 


LEGAL  INTEREST. 

&f  Estoppel,  I  .^    Mortgagor 
AMD  Mortgagee,  3. 

LETTER. 
See  EviDENCEy  8. 

LIBEL. 
See  Pleading,  8.    Practicx,  11. 

LIEN. 

1.  The  statute  of  limitatioDS  bars  the 
remedy  only,  not  the  debt,  and, 
therefore,  where  an  attorney  for 
a  plaintiff  had  obtained  judgment, 
and  the  defendant  was  afterwards 
discharged  under  the  Lords'  Act, 
but,  at  a  subsequent  period,  a  fi.  fa. 
issued  against  his  goods  the  sheriff 
levied  the  damages  and  costs;  it 
was  held,  that  the  attorney  (though 
he  had  taken  no  step  in  the  cause 
within  six  years)  had  still  a  lien  on 
the  judgment  for  his  bill  of  costs, 
and  the  Court  directed  the  sheriff 
to  pay  him  the  amount  out  of  the 
proceeds  of  the  goods.  Higgins 
V.  Scott,  E.  1  W.  4.         Page  41 S 

2.  Where  a  company,  authorized  by 
act  of  parliament  to  raise  money 
for  certain  purposes,  has  given  a 
bond  purporting  to  be  for  a  sum 
borrowed  and  advanced  conform- 
ably to  the  act,  it  is  not  sufficient 
for  them  to  plead  to  an  action  on 
such  bond,  that  it  was  executed 
colourably,  and  that  the  money 
was  not  m  fact  borrowed  or  lent 
for  the  purposes  of  the  statute,  as 
the  obligee  well  knew ;  the  pleas 
not  disclosing  any  fraud,  or  injury 
done  to  the  shareholders  in  the 
company. 

By  a  clause  empowering  such 
company  to  raise  money  by  bonds, 
it  was  enacted,  that  every  holder 
of  them  should  be  equally  entitled 
to  a  claim  or  lien  on  the  rates  and 
sums  of  money  to  be  taken  by 


■ 


r 

virtue  of  the  act,  in  proportion  to 
the  amount  advanced  by  such 
holders,  as  if  the  same  had  been' 
advanced  upon  mortgages  or  an- 
nuities also  grantable  by  the  act, 
**  without  any  preference  by  reason 
of  the  priority  of  date  of  any  such 
securities,  or  on  any  other  account 
whatsoever :  '*  Held,  that  an  indi- 
vidual bondholder  might  sue  the 
company  upon  his  own  bond, 
though  there  were  other  bonds, 
mortgages,  &c.  unsatisfied;  the 
lien  given  by  the  act  being  only  au 
additional  security.  HUi  v.  The 
Proprietors  of  the  Manchester  and 
Saljbrd  Water  Works,  T.  1  W.it. 

Page  544 

LIMESTONE  MINE. 
See  Poor  Rate,  2. 

LIMITATION  OF  TIME. 
See  Appeal,  1. 

LUNATIC. 
See  Indictment,  S. 

MANDAMUS. 

1.  The  Court  will  not  grant  an  ap- 
plication by  members  of  a  cor- 
porate body  for  a  mandamus  to 
mspect  the  documents  of  thd  cor- 
poration, unless  it  be  shewn  that 
such  inspection  is  necessary  with 
reference  to  some  specific  dispute 
or  question  depending,  in  which 
the  parties  applying  are  interested; 
and  the  inspection  will  then  only 
be  granted  to  such  extent  as  may 
be  necessary  for  the  particular 
occasion. 

Where  members  of  a  corpor- 
ation, merely  alleging  grounds,  on 
which  they  believed  that  its  affairs 
were  improperly  conducted  and 
the  officers  unduly  chosen,  and 
complaining  of  roisgoveroment  in 
some  particular  instaooca  not  af- 
fecting 
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facdng  Uie  pardeA  tbein«elves»  or 
any  matter  then  in  dispute,  applied 
for  a  mandamus  to  the  master  and 
wardens  to  allow  them  to  inspect 
and  take  copies  oF  all  records, 
books,  and  muniments  in  the  pos- 
session of  the  master  and  wardens, 
belonging  to  the  company  or  re- 
lating to  its  aflTairSy  the  Court  dis- 
charged the  rule  with  costs*  The 
King  v«  The  Master  and  Wardens 
of  the  Merchant  Tailors*  Company, 
E.IW.^  P^gelia 

&  The  registmra  of  a  diocese  were 
authorized  bv  their  patent  of 
•office  (uode^  the  bishop's  hand  and 
seal)  to  appotot  a  deputy,  to  be 
*^  approved  of  and  idlowed  by  the 
bishop;"  who,  if  he  should  not 
approve  of  aod  allow  the  .deputy 
'  named  and  proposed  to  him,  was 
empowered  to  nominate  another, 
with  a  salary  payable  out  of  the 
profits  of  the  registrarship.  The 
registrars  appointed  a  deputy,  sub- 
ject to  the  approbation  and  con- 
sent of  the  bishop,  who,  on  being 
informed  of  it,  answered  that,  "  for 
good  and  sufficient  reasons,^'  he 
disapproved  of  the  party  nomi- 
nated, but  declined  specifying  his 
reasons.  The  Court  refused  a 
rule  nisi  for  a  mandamus  to  the 
bishop  to  admit  the  deputy.  The 
King  V.  The  Lord  Bishop  of 
Gloucester,  E.  1  W.  4.  158 

S.  The  Court  will  grant  a  manda- 
mus to  the  inhabitants  of  a  parish 
.  liable  to  contribute  to  the  cnarch 
rate,  to  meet  and  assemble  to- 
gether with  the  mimster^  to  dect 
ebjurchwardens. 

The  return  to  such  a  maadapius 
.  stated  an  iounemorial  custom  in 
I  the  parish  to  have  no  church- 
..,  warden,  and  that  the  duties  ap- 
,t  ..pertaining  by  law  to  the  office  of 
.  ..cbjurchwardeus  had  been  from 
,  time  Qut  of  mind  discharged  by 
^j'  .tjtii?,  oyermiers  of  the  poor :  Held, 
.,  th^t  ifiasmuch  as  ovjerseers  had 
'  opt:  existed  time  pqt  of  mind, 


and  as  there  were  necessary  du- 
ties appertaining  to  churchward- 
ens, and  there  must  have  been 
.  some  persons  bound  by  law  to 
discharge  those  duties,  the  cus- 
tom set  out  in  the  return  was 
bad.  The  operation  of  the  statute 
1  W.^.  c«21.  5.6.,  (authorizing 
the  Court,  at  their  discretion^  to 
grant  the  costs  of  applications  for 
mandamus,  and  of  the  writ,  if 
issued  and  obeyed,)  is  confined  to 
cases  where  the  application  was 
originally  made  after  the  act  came 
in  force.  7%«  King  v«  The  luha* 
bUantsqfWix,  E.  1 IV A.  Page  197 

4.  When  the  sessions  on  determin- 
ing an  appeal  have  granted  a  case, 
but  none  has  been  stated,  the 
Court  wAi,  under  some  circum- 
stances, direct  a  mandamus  to  the 
justices  who  heard  the  appeed,  to 
state  a  case. 

But  not  where  it  is  dear  that 
such  a  proceeding  could  lead  to 
no  result ;  as  where  the  cbairmsn, 
in  consequence  of  his  own  opi- 
nion and  that  of  the  court  upon 
the  facts,  refused  to  sign  any 
statement  but  one  which  would 
have  excluded  the  point  of  law 
relied  upon  by  the  party  demand^ 
ing  a  case.  The  King  v.  The  JuS" 
tices  of  Pembrokeshire,  E»  I  W-  4f 

391 

5.  To  a  mandamus  calling  on 
churchwardens  and  overseers  to 
summon  a  meeting  for  the  pur- 
pose of  establishios  a  select  vestiy 
for  the  concerns  oi  the  poor,  pur- 
suant to  59  6.  S.  c.  12.  a  return 
wss  made,  stating  that  there  was 
by  custom,  an  ancient  vestry  in 
the  parish,  which  had  from  time 
immemorial  consulted  and  deli- 
berated on  parochial  matters,  and 
acted  as  a  select  vestry  for  the 
concerns  of  the  poor;  and  that 
they  had  iouiiemoriaUy  been  ac- 
customed to  perform  the  duties 
imposed  on  select  vestries  by  the 

statute; 

Held, 


METALS. 


MINES,  &c. 
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Held,  that  the  return  was  bad, 
since  the  statute  imposes  some 
duties,  as  the  management  of  mo- 
ney raised  by  poor  rates,  and 
making  orders  for  the  govern- 
ment of  overseers,  which  eould 
not  have  existed  before  the  sta- 
tute 43  Elix.  c.  2.  The  Ktnfr-  v. 
The  Churchwardens  and  Overseers 
of  St.  Bartholomew  the  Gfeatf 
London,  T.  1  W.  4.        Page  506 

MALICIOUS  PROSECUTION. 

See  Bankbupt,  4.     Indict- 
ment, 12. 

MARRIAGE  ACT. 
See  Settlbment  by  Marriage. 

MARRIAGE  PORTION. 
See  Biu  01  ExchangEi  9. 

MARRIAGE  SETTLEMENT. 

See  Covenant,  5. 

MASTER  AND  SERVANT. 
See  Evidence,  10. 

MEMORIAL. 

See  Annuity,  4. 

METALS. 

An  act  for  keeping  in  repair  a  har- 
bour, imposed  certain  duties  enu- 
merated in  a  schedule  annexed, 
on  goods  exported  and  imported. 
In  the  schedule,  under  the  head 
"  metals,**  certain  specified  duties 
imposed  on  copper,  brass,  peirter, 
and  tin,  and  on  all  other  metals 
not  enumerated,  for  every  Id, 
value  10f/.c  Held,  that  the  latter 
words  did  not  include  gold  and 
silver;  and,  therefore,  that  the 
commissioners  were  not  entitled 
to  demand  for  specie  or  bullion 


lOd,  for  every  10/.  value.    Gather 
V.  Holmes,  T.  1  fV.  4.    Page  592 

METROPOLITAN  PAVING 
ACT. 

See  Rate. 


.MINES. 
See  Poor  Rate,  2. 

In  copyhold  lands,  although  the  pro- 
perty in  the  mines  be  in  the  lord* 
the  possession  of  them  i»  in  the 
tenant.  The  latter,  therefore,  may 
maintain  trespass^agaiost  the  owner 
of  the  adjoining  colliery,  for  break- 
ing and  entering  the  subsoiU  and 
taking  coal  therein,  although  no 
trespass  be  committed  on  the  sur- 
face. Lewis  V.  Branihwaiief  E. 
1  IV.  4.  487 

MISDEMEANOR. 

See  Indictment. 

MONEY  PAID  INTO  COURT. 

See  Bail,  5.    Practice^  S« 
Sheriff,  2* 

MORTGAGE. 
See  Stampi  5. 

MORTGAGOR  AND  MORT. 
GA£rE£. 

I.  A  mortgagee  effected  policiet  on 
a  ship  valued  at  SOOtf.,  and  the 
ship  being  lost,  he  received  on  the 
two  insurances,  970(tf.  An  action 
being  brought  against  him  by  one 
set  of  underwriters,  to  recover 
back  their  proporiioti  of  the  sum 
paid  above  SOOO/.,  atid  f  he  ques- 
tion being,  whether  the  defendant 
had  received  more  than  the  actual 
value  of  the  ship,  insurable  by 
him :  Held,  that  it  was  properly 
submitted  to  the  Jury^  whedier,  in 
e£fbct9ng  the  policies^  the  defend- 
ant 
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MORTGAGOR  AND  MORTGAGEE. 


ant  meant  to  insure  his  own  in- 
terest onfy,  or  that  of  the  mort- 
gagor also ;  a  mortgagee,  at  least 
since  the  regtster-acc  of  6  G.  4. 
c.  110',  not  being  an  owner  to  any 
greater  extent  than  that  of  the 
value  mortgaged,  and  the  mort- 
gagor continuing  an  owner,  /r- 
ving  y.  Richardson  f  E.  1  JV,  4. 

Page  193 

3.  A  debtor  deposited  the  title-deeds 
of  houses  with  his  creditor  as  a 
security,  and  afterwards  executed 
an  assignment  of  his  interest  in 
the  houses  to  the  same  party; 
but  this  instrument  was  never  re- 
gistered pursuant  to  the  statute 
7  Ann.  c«20.  The  debtor  after- 
wards became  bankrupt,  and  the 
assignment  of  his  effects  under  the 
commission  was  duly  registered. 
The  assieneea  brought  an  action 
against  ue  creditor  for  the  rents 
of  the  houses  which  he  had  re- 
ceived from  the  time  of  the  as- 
signment made  to  him  by  the 
buikrupt:  Held,  that  although 
this  instrument  was  void,  the  rents 
which  the  defendant,  being  equit- 
able mortgagee,  had  received, 
could  not  be  taken  out  of  his 
hands  by  virtue  of  the  registered 
assignment  under  the  commission. 
Sunmter  and  Others  v.  Cooper^  £• 
1  W.  4.  223 

3.  A*  having  an  equitable  fee  in 
certain  lands,  mortgaged  the  same 
to  B.  by  lease  and  release.  The 
release  recited,  that  A*  was  legally 
or  equitably  entitled  to  the  pre- 
mises conveyed ;  and  the  releasor 
covenanted,  that  he  was  and  stood 
lawfully  or  equitably  seised  in  his 
demesne  of  and  in,  and  otherwise 
well  entitled  to  the  same.  The 
legal  estate  was  subsequently  con* 
veyed  to  A.f  and  he  afterwards, 
for  a  valuable  consideration,  con* 
veyed  the  same  to  C.  Upon 
ejectment  brought  by  B.  against 
C: 
Heidi  first,  that  there  being  in 


the  release  no  certain  previous 
averment  of  any  seisin  in  ^^  but 
only  a  recital  and  covenant  that 
he  was  legally  or  equitably  en- 
titled, C.  was  not  thereby  estopped 
from  setting  up  the  legal  estate 
acquired  by  him,  after  the  exe- 
cution of  the  release. 

Held,  2dly,  that  the  release  did 
not  operate  as  an  estoppel  by  vir- 
tue of  the  words  '<  granted,  bar- 
gained, sold,  aliened,  remised, 
released,"  &c«  because  the  release 
passed  nothing  but  what  the  re- 
leasor has  at  the  time,  and  A.  had 
not  the  legal  title  in  the  premises 
at  the  time  of  the  release. 

Held,  3dly,  that  this  case  did 
not  faU  within  the  rule,  that  a 
mortgagor  cannot  dispute  the  title 
of  his  mortgagee,  because  C. 
claimed  as  a  purchaser  for  a  va- 
luable consideration  without  no- 
tice, a  legal  interest  which  was 
not  in  A.  at  the  time  of  the  mort- 
gage to  B,,  A.  having  then  only  an 
equitable  interest,  which  passed  to 
B*y  whose  title  as  to  that  was  not 
disputed.  Right  on  the  Demise 
qfJefferys  v.  Bucknell,  E.IW.^ 

Page  278 

4.  In  ejectment  by  a  mortgagee,  the 
mere  fact  of  his  having  received 
interest  on  a  mortgage  down  to  a 
later  time  than  the  day  of  the  de- 
mise in  the  declaration,  does  not 
amount  to  a  recognition  by  him 
that  the  mortgagor  or  his  tenant 
was  in  lawful  possession  of  the 
premises  till  tlie  time  when  such 
interest  was  paid,  and,  conse- 
quently, is  no  defence  to  the 
ejectment.  Doe  d.  Rogers  and 
Wife  V.  CadtJoaUader,  T.  1  IF.  4. 

473 

5.  Bv  the  stamp-act,  55  6. 3.  c.  184., 
sched.  part  1.,  mortgi^es  are  sub- 
jected to  a  duty  of  25/»  if  the 
amount  of  the  money  secured 
diereby  be  uncertain  and  without 
limit ;  but  if  it  be  limited,  then  to 
an  ad  valorem  duty :  Held,  that 

the 
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the  limit  must  be  one  expressed 
on  the  face  of  the  deed.  And, 
therefore,  that  a  mortgage  for 
1500^.,  with  covenants  for  payment 
of  the  yearly  premium  and  other 
costs  and  charges  of  an  insurance 
of  1000^.  upon  a  particular  life  for 
seven  years,  required  sl251»  stamp. 
Hake  v.  Peters,  2  fV.  4.  Page  807 

NEGLIGENCE. 
See  EviOEMCB,  2. 

NON-BAILABLE  WRIT. 
See  Ejectment,  1. 

NOTICE  TO  PROVE  CONSI- 
DERATION. 

See  Bill  or  Exchange,  4. 

NOTICE  TO  QUIT. 
See  Practicb,  4. 

NUISANCE. 

It  is  no  defence  to  an  action  for  ob« 
structing  anciept  lights,  that  the 
nuisance  merely  affects  the  plain- 
tiff's right  as  a  reversioner,  and 
that  he  has  already,  in  a  former 
action,  recovered  against  the  de- 
fendant for  the  same  obstruction. 
Shadvndl  v.  Hutchinson,  E.  1  WA. 

97 

ORDER  OF  JUSTICES. 
See  Justices. 

ORDER  FOR  STOPPING  UP 
HIGHWAY. 

See  Highway,  2. 

PARISH  INDENTURE. 
See  Justices,  2. 


PARTNERSHIP. 

1.  il.,  A.,  and  O.  carried  on  business 
as  partners,  under  the  firm  of 
Ashhy  and  Co.,  from  February 
1820  to  May  1824,  when  0.  re- 
tiredt  and  the  other  two  partners 
agreed  to  liquidate  all  the  debts 
due  from  the  partnership,  and 
continued  the  business  as  partners 
under  the  firm  of  Ashhy  and  RotO' 
land.  In  June  1824  S.  agreed  to 
become  a  member  of  this  last- 
mentioned  partnership,  as  from 
the  18th  of  May  preceding,  but 
his  name  was  not  to  be  intro- 
duced, and  the  business  was  still 
carried  on  under  the  names  of 
Ashby  and  Rowland  only. 

In  July  1 824,  H.  being  indebted 
to  Z..9  drew  a  bill  of  exchange  in 
his  favour  upon  Ashby  and  Co., 
whidi  bill  was  accepted  by  R.  in 
the  names  of  Rowand  and  Co. 
H.f  the  drawer  of  the  bill,  had 
had  dealings  with  the  firm  of  A., 
i2.,  and  O. ;  but  whether  that  firm 
was  indebted  to  him  when  the  bill 
was  drawn  did  not  appear,  nor  did 
it  appear  that  there  had  been  any 
dealings  between  H.,  the  drawer, 
and  A.,  A.,  and  S^.  after  the  en- 
trance of  S.  into  the  partnership. 
The  name  of  iS.  was  never  used 
pr  made  known  to  any  person 
dealing  with  the  firm : 

Held,  that  A,,  A.,  and  S.  were 
liable  upon  this  bill  as  acceptors. 
Lkwd  V.  Ashbif  and  Others,  E. 
1#.4.  Page  23 

2.  S.  being  indebted  to  a  firm  in 
which  he  was  partner,  gave  a  note 
in  the  name  of  another  firm  to 
which  he  also  belonged,  in  dis- 
charge of  his  individual  debt.  The 
payees  indorsed  it  over,  and  the 
indorsees  sued  the  parties  who 
appeared  to  be  makers:  Held, 
that  this  note  was  made  in  fraud 
of  S.'b  partner  in  the  second  firm, 
and  could  not  be  enforced  against 
him  by  the  payees*  and  that,  at 
I  least 
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least  under  these  circumstances 
of  suspicion,  the  indorsee  could 
not  recover  without  proving  that 
he  took  the  note  for  value,  though 
no  notice  had  been  given  him  to 
prove  the  consideration : 

HeldalsOyPar^e  J.  dissentiente, 
that  in  all  cases,  where,  from  de- 
fect of  consideration,  the  original 
payees  cannot  recover  on  the  note 
or  bill,  the  indorsee,  to  maintain 
an  action  against  the  maker  or 
acceptor,  must  prove  consideration 

given  by  himself  or  a  prior  in- 
orsee,  though  he  may  have  had 
no  notice  that  such  proof  will  be 
called  for.  Heath  v.  Sansom  and 
Evans,  E.lfV.^  Page  291 

S.  A.9  a  coach-Aiaker,  entered  into 
an  agreement  to  furnish  B.  with  a 
carriage,  for  the  term  of  five  years, 
at  seventy-five  guineas  a  year.  At 
the  time  of  making  the  contract, 
C.  was  a  partner  with  A,f  but  this 
was  unknown  to  B.,  the  business 
being  carried  on  in  the  name  of 
A»  only. '  Before  the  expiration 
of  three  years  the  partnership  be- 
tween A*  and  C.  was  dissolved,  i4. 
having  assigned  all  his  interest  in 
the  business,  and  in  the  contract 
in  question,  to  C.»  and  the  busi- 
ness was  afterwards  carried  on  by 
C.  alone.  B.  was  informed  by 
C.  that  the  partnership  was  dis- 
solved, and  that  he  (C.)  had  be* 
come  the  purchaser  of  the  carriage 
then  in  his,  B.'Sf  service.  The 
latter  answesed  that  he  would  not 
continue  the  contract  with  C,  and 
that  be  would  return  the  carriage 
to  him  at  the  end  of  the  then  cur- 
rent year,  and  he  did  so  return  it. 
An  action  having  beeu  brought  in 
the  names  of  A.  anr  C,  against 
B,y  for  the  two  payments  which 
became  due  during  the  last  two 
years  of  the  contract,  it  was  held, 
that  the  action  was  not  maintain- 
able, the  contract  being  personal, 
and  A.  having  tranferred  his  in- 

-    terest  to  C,  and  become  incapa- 


ble of  performing  his  part  of  the 
agreement.  Robsom  and  Sharpe 
V.  Drummond,  E.  1  fT.  4.  Page  303 

PARTY-WALL. 

A  tenant  of  premises,  having  built  a 
party-wall  thereon,  let  a  portion 
of  them  on  a  building  agreement, 
for  sol.  a  year.  The  sub-tenant 
built  a  house  on  his  part  of  the 
ground,  and  in  so  doing  made  use 
of  the  party-wall.  The  agreement 
contained  no  stipulation  in  case 
of  this  being  done.  The  sub- 
tenant underlet  the  house,  when 
finished,  at  a  rent  exceeding  50^ : 
Held,  that  the  original  tenant  was 
not  entitled  to  compensation  from 
his  lessee  under  the  building  act, 
14  G.  3.  C.78.  «.41.,  for  the  use 
of  the  party-wall,  since  he  himself, 
and  not  his  sub-tenant,  was  the 
owner  of  the  improved  rent  within 
that  clause.  Semble,  that  the 
clause  does  not  i^ply  where  the 
land  adjacent  to  the  party-wall  is 
held  under  an  agreement  with  the 
builder  of  it.  fVilliams  v.  Pock* 
lingion,  M.  2  W.  4.  878 

PATE"  -^ 

A  patent  was  take.,  ^it  i  improve- 
ments in  evapoiating  sugar,  Blz. 
The  specification  was  ais  follows : 
"  My  invention  consists  in  a 
method  or  apparatus  as  herein- 
after described,  by  which  I  am 
enabled  to  evaporate  liquids  and 
solutions  at  a  low  tenciperature, 
&c.  And  my  said  i^^tion  and 
improvement  consists  >^  forcing, 
by  means  of  bellows,  ¥  <toy  other 
blowing  apparatus,  ati  ^'^pheric  or 
any  other  air,  either  i*«.  a  hot  or 
cold  state,  through  the  liquid  or 
solution  subjected  to  evaporation; 
and  this  I  do  by  means  of  pipes, 
whose  extremities  reach  nearly 
(or  within  such  distance  as  may 
be  found  most  suitable  under  pe- 
culiar 


PEW. 
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cuHar  circumstances)  to  the  upper 
or  interior-  area  of  the  bottom  of 
the  pan  or  boiler  containing  such 
liquid  or  solution,  the  other  eX' 
iremities  of  such  pipes  being  con^ 
fleeted  toith  larger  pipes ^  which 
communicate  with  the  bellows  or 
other  blowing  apparatus  which 
forces  the  air  into  them."  The 
lesser  pipes  were  to  be  equally 
distributed,  and  their  lower  ends 
on  a  level  with  each  other.  It  was 
'  further  declared,  that  the  form  of 
the  apparatus  might  be  varied, 
provided  the  essential  properties 
were  maintained :  Held,  that  taking 
the  whole  of  the  specification  toge- 
ther, it  appeared  that  the  invention 
consisted  of  the  particular  method 
or  process  of  forcing,  by  means  of 
bellows,  &c,  air  through  the  liquid 
subjected  to  evaporation,  viz.  bjf 
pipes  connected  xvith  larger  pipes^ 
and  placed  as  mentioned  in  the 
specification ;  and,  therefore,  that 
it  was  not  void  because  another 
patent  had  been  before  granted 
to  other  persons  for  effecting  the 
same  object,  by  a  coil  of  pipes 
{lying  at  the  bottom  of  a  vessel), 
perforated  with  small  holes,  or  by 
a  shnMfi  ?]%n4er  placed  at  the 
bott.   .  T-   sseL     Huttett  v. 

Hague,,  J.  .  \':^.  Page  370 

PAYxMENT. 
See  Executor,  2. 


PEW. 

The  right  to  sit  in  a  pew  may  be  ap- 
portioned; and,  therefore,  where 
by  a  faculty,  reciting,  *«  that  A. 
had  applied  to  have  a  pew  ap- 
propriated to  him  in  the  parish 
church  in  respect  of  his  said 
dwelling-house ; "  a  pew  was  grant- 
ed to  him  and  his  family  for  ever, 
and  the  owners  and  occupiers  of 
the  said  dwelling-house ;  and  the 
dwelling-house     was     afterwards 

VOL.U. 


subdivided  into  two«  Held,  that 
the  occupier  of  one  of  the  two 
(constituting  a  very  small  part  of 
the  original  messuage)  had  some 
right  to  the  pew;  and,  in  virtue 
thereof,  might  maintain  an  action 
against  a  wrongdoer.  Harris  v. 
Dreme,  E.  1  fr.4>.  Page  164 

PILOT. 

A  ship  insured  at  and  from  Liver" 
pool  to  Sierra  Leone  arrived  off 
the  river  Sierra  Leone,  where 
there  was  a  regular  establishment 
of  pilots,  about  three  o'clock  in 
the  evening.  The  captain  hoisted 
a  signal  for  a  pilot ;  but  no  pilot 
having  come  on  board,  about  tea 
o'clock  at  night  he  attempted  to 
enter  the  river  without  one,  and 
in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  Judge 
lefl  it  to  the  jury  whether  the 
captain,  in  entering  without  a 
pilot,  did  what  a  prudent  man 
ought  to  have  done  under  the 
circumstances.  The  jury  were  of 
that  opinion,  and  found  for  the 
plaintiff.  On  motion  for  a  new 
trial  on  the  ground  that  the  ver* 
diet  was  against  evidence.  Held, 
that  the  underwriters  were  liable, 
and  would  have  been  so  although 
the  captain  had  been  wrong  in 
attempting  to  enter  the  port  with- 
out a  pilot;  he  being  a  person 
of  competent  skill,  having  used 
reasonable  diligente  to  obtain  a 
pilot,  and  having  exercised  his 
discretion  bon&  fide  under  the 
circumstances.  Phillips  v.  Head- 
lamy  E.  1  fV.  4.  S80 

PLEADING, 

1.  In  assumpsit  on  warranty  of  a 
horse,  the  consideration  stated 
for  the  warranty  was,  that  the 
plaintiff  would  purchase  the  horse 
for  63/.;  but  the  consideration, 
as  proved,  was,  that  the  plaintiff 

3  U  would 
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^ou^i^P^yi  that,  sum,  uf^djtj^e 
horse  Sf^s  luckv,  wpUl^  give  tlie 
(l'e|ltet)4ant  Stl  n^ore,  o^,  t\e  buy- 
ing of  anotlieii  horse :  ,Heid,  no 
tarjance^  the  conditional  promise 
dnait^ed  in  the '  deiclard^i^n  Wjng 
tbo  yagu^  to  b^  legally  eaforcei 

2.  ^An  executor  de  son  tprt  m^Vt 
i^ter  actiop  brought  by  a  'simpje 
contract  creditor,  pay  st  specialty 
debty  and  plead  ^tne  payment  of 
that  debt  in  bar  ot'dqij^if^^  '64;- 
enham,  GenLf  Oncy  orc.y  v..  Cldpp, 

$.ik*,.  •  '•;„;:  m 

8.  'A  debtor  boin^  unabli^,  to  pie^t 
the  demands  of  his  creditors,^  they; 
signed. ai>  agre^n^ent  (l^ich  vfSLS 
assented  to  by  the  deptorj  to  ac- 
cept payment  by  bis  cqyetfanting 
to  pay  two  thirds  of  hif '  annual 
income  to  ^  truat,ee  of  thfir  nomi- 
nation^ and  gire  a'  wa^fant  of 
attorney  as  a  collateral  sfepurity. 
The  creditors  nev^er  i^ofaipated  a 
trustee^  axid  the  agreenieot  was 
not  acted  upon,  and  one  of  the 
creditors  brought  anrpcti^i^against 
the  debtor  for  his  demai^4*  .  The 
debtor  a(>peared  to.  have  been 
always  willing  to  perform  his 
part  of  the  engageipentf, .  ^ 

He1d»  that  the  agceeinent* 
though  not  properly  an ,  accord 
and  satisfaction,  was  sti((/^.  good 
defence  on  the  genera),  jjssuc,.  as 
it  constituted  Q  valid  f\^^  con- 
tract between  the  credjiLprs  and 
the  deb^pr,  cape^ble  of  bej^g  im- 
mediately enforced,  and  the  con- 
aider^tioi^  for  which  to  e^ch  cre- 
ditor was  the  forbearance  of  the 

'■  rest,  and  as  there  appeared  no 
failure  of  performance  on.  the 
part  of  the  debtor.  Qood  y. 
Cheema/ipE,  I  W.  4.  828 

4*  In  an  action  of  trespass  against 
commissioners  of  a  court  of  re- 
quests and  their  officer  for  taking 
goods^  the  defendants  justified, 
ailegingi  that  at  the  Court  holden 


bjr  them  pui^aant  ta^^^pte,  t/ier 

.  plaintiff  cdmo^ift^d  , a  cont^m^pt* 

and ;  tlierpupon    the    ^efepdants, 

who  were  commissioners^  imposed 

9  fine  upon  him,  and  issaed  their 

warrant  to  tjie .  other  defendant* 

the  officer,  to  leiy  ity  by  y^rtue  of 

,  which    he    f^iz^a,  ,&c»,^jt  .vas 

proved    that    the    oommiasioner^ 

.  werj3  agtiog  in  their  jurisdiction.; 

tbal .  a  conviction    and    n^arrant 

produced  were  signed  by  ItheiPi 

and  that  the  other  defemfant  was 

j  tKeir  o^cerf  ^nd  in  proof' of  l;he 

:  oQntemp^  and  proceedings  tbere- 

,  upon,  the  conviction  of  the  p1atn<' 

,  tiff,  c^nd  tl^e  Mrarr^t  ^0  .levy  the 

S:)e    were    put    in:    Held,   that 
,  though   the.  pleas  stated  as  a 
{ substantive  fact  that  tlie  plaiotitf 
had  been  guilty. ,  of  a  contempt, 
and  not  merely,  ths^t  be  bad  been 
convicted,  the  fact  of  contempt 
'  couid  not  be  encjuired  i^to ;   for 
the  allegation  of  it  might  be  re- 
'j/ected  as   unnecessary,   and  the 
-  conviction    and    warrant    being 
pleaded,  and  appearing  to  have 
issued    from  a  competent  iuri«- 
diction,   were  conclusive  of  the 
.  facts  stated  in  them*      ,    . 

The  act  empowered  the  com^ 
missioners  to  fine  any  person  who 
should  contemptuously  and  wil- 
fully insult  or  abuse  them.    One. 
'  of  the  pleas  stated,  that  the  plain- 
'  tiff  conlenoptuously,  &c«  insulted 
'the    commissioners    by  accusing 
them  of  injustice;  the  conviction 
stated  this  in  similar  terms,  but 
added,  '^  and  by  calling  Mr.  G.  i^.y 
who  was  then  attending  in   the 
Court,  an  infamous  liar:'*  Held, 
no  variance,  as  tlie  latter  state* 
ment  might  be  rejected. 

The  statute  provided  that  it 
.  should  be  lawful  for  the  seijeant, 
by  order  of  the  court,  to  appre- 
hend the  person  guilty  of  con- 
tempt. And  that  the  court 
.  should  then  proceed  to  fine,  &c. 
The  coBvictjon  merely  stated  that 

the 
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the  pTaintifT  was  apprehended; 
but  it  appearing  by  the  narrative 
that  the  apprehension  must  have 
been  in  presence  of  the  commis* 
doners,  who  afterwards  proceeded 
td  ftne:  Held,  that  their  order 
might  be  inferred. 
''  The  court  was,  by  the  statute,  to 
be  holden  only  on  Tuesdays,  The 
warrant  was  headed  as  if  made  at 
a  coart  holden  on  that  day,  when 
the  fine  was  in  fact  imposed. 
But  it  purported  to  be  sighed  and 
scaled  on  the  next  day :  Held,  no 
objection.  Aldridge  v.  Haines.  E. 
1  IV.  4.  Page  395 

5.  Declaration  stated,  that  difier- 
ences  had  arisen  between  the 
plaintiff  and  defendant  respecting 
certain  liabilities  of  the  plaintiff 
on  account  of  the  defendant,  in 
respect  of  bills  of  exchange  to 
which  the  plaintiff  had  put  his 
name,  and  which  the  defendant 
had  negotiated  ;  that  the  plaintiff 
had  commenced  an  action  against 
the  defendant,  on  account  of  his 
having  so  negotiated  the  said  bills 
of  exchange,  and  also  for  the 
recovery  of  the  bills :  and  that  by 
an  order  made  in  the  said  action, 
the  cause  and  all  matters  in  dif- 
ference between  the  parties,  were 
to  be  referred  to  arbitration ;  that 
the  arbitrator  made  his  award, 
whereby  he  directed  the  defend- 
ant to  pay  the  plaintiff  10^.,  and 
that  the  defendant  should,  at  the 
same  time,  deliver  up  to  the 
plaintiff  a  bill  of  exchange  for 
900/.,  therein  particularly  de- 
scribed, or  give  the  plaintiff  a 
bond  of  indemnity ;  and  further, 
that  the  defendant  should,  at  the 
same  time,  pay  the  plaintiff  3^/., 
unless  the  defendant  should,  at 
the  time  therein  mentioned,  pay 
what  remained  due  upon  a  judg- 
ment recovered  by  A.  and  others 
against  the  defendant,  in  a  certain 
action  brought  by  the  said  A.  and 
others  against  the  plaintiff  as  the 


drawer  of  a  certain  bifl  of  ex-i 
change  for  300/.,  bearing  date  the 
18th  of  Mai/  1826,  drawn  l^y  de- 
fendant upon,  and  accepted  by, 
one  C  i^^.,  and  payable  to  the 
order  of  the  defendant,  and  by 
him  indoiirsed  to  the  said  A,  anj 
others,  and  likewise  cause  satis- 
fection  to  be  entered  on  the 
judgment-ro7T  in  such  action ;  and 
likewise  deliver  up  to  the  plaintiff 
the  last-mentioned  bill  of  ex- 
change. And  the  arbitrator  fur- 
ther awarded,  that  on  perform- 
ance of  the  award  as  aforesaid^ 
the  plaintiff  and  defendant  should 
execute  mutual  and  general  re- 
leases. 

Plea,  first,  that  a  bill  of  ex- 
change, therein  particularly  de- 
scribed, had  been  indorsed  and 
delivered  by  the  plaintiff  to  the 
defendant;  and  that  the  liability 
of  the  plaintiff  in  respect  of  the 
same  was  a  matter  in  difference 
submitted  to  the  arbitrator,  and 
that  he  had  not  awarded  concern- 
ing it- 

Secondly,  the  like  as  to  an  ac- 
tion which  was  depending  between 
the  plaintiff  and  defendant  at  the 
time  of  the  reference,  and  to 
divers  other  pecuniary  matters, 
claims,  and  demands. 

Thirdly,  the  like  as  to  a  judg- 
ment recovered  by  A.  and  others 
against  the  plaintiff,  which  was 
unsatisfied  at  the  time  of  making 
the  award,  and  which  it  was  dis- 
puted whether  the  plaintiff  or  de- 
fendant ought  to  satisfy. 

Fourthly,  that  there  never  was 
any  judgment  recovered,  or  ac- 
tion brought,  by  A.  and  others 
against  the  defendant  on  any  such 
bill  of  exchange  as  was  men- 
tioned in  the  award,  and  that  the 
performance  of  those  parts  of  the 
award  which  related  to  such 
judgment  was  impossible. 

Fifthly,    that    the    defendant 

never  had  any  authority  from  A* 

SU  2  and 
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""  aW  others  to  ^atise  k&tt^fUbtioh  to 
'  be  entered  on  the  judgment-roll, 
'in  sudi  last-mentioned  action, 
"'  tfttd/tfcerefpt^,  that  it  was  wholly 
'"'6ut''0fh?d' power  to  do  isO:  nor 
• ' ' was ' it  f n '  hife  powefr  to  deliver  up 
' '  tb  ithfe?  plaintiff  tft*  bill«  of  ^x- 
'*.  <ihange*ift  the  awaixl  tncntioned, 

•  ^nd  irhfch  ^ere  indorsed  to  and 
6ut8tArtrflng  in  the  hands  of  other 

'    persons.      ^^        ■  '         • 

^  ^  Uooh*  demurrer;  it  Warf  held^ 
'  '  Tnat  the  first  three  pleas'  wbre 
bad,  because  the  arbitrator,  by 
having  aw^rdo^  ip«tpa)  and  gene- 
ral releases  to  be  executed  by 
■  the  parties,  must  be  deemed  to 
have  adjudged  and  finally  decided 

•  Upon  '  the  matters  therein  re- 
•'  spectirely  mentioned;  and  the 
'  getieral  release  would  be  an  an- 
'  sWer   to    any   actions  or  claims 

■  'founded  lipon  them. 

And,  that!  the  fourth  and  fifth 

■  pleas  were  biad,  because,  although 
it  might  be  impossibTe  for  the  de- 
fendant to  perlbrm  certain  parts 
of  thfe  award  therein  mentioned, 
yet  the  award,  in  each  instance, 
gavfe  an'  alternative  which  he 
could  perform.  Wharton  v.  King, 
T.  I  m  4..  Page  528 

6.  An  oblrgbi'  sued  on  a^bond  re- 
citing a  certain  consideration,  is 
estopped  from  pleading  that  the 
consideration  was  different,  unless 
he  can  make  it  appear  by  his  plea 
that  the  real  transaction  was  frau- 
dulent or  unlawful. 

Where  a  company  authorized 
by  act  of  parliament  to  raise 
money  for  certain  purposes,  has 
given  a  bond  purporting  to  be  for 
a  sum  borrowed  and  advanced 
conformably  to  the  act,  it  is  not 
sufficient  for  them  to  plead  to  an 
action  on  such  bond,  that  it  was 
executed  colourably,  and  that  the 
money  was  not  in  fact  borrowed 
or  lent  for  the  purposes  of  the 
statute,  as  the  obligee  well  knew ; 
the  pleas  not  disclosing  any  (raud 


'  or  injikry  don^  to  ilhe>sfadf«hoiders 
in  the  Company.  Hill  v.  The 
Proprietor^  ^ihe  ManchesUff  ^nd 

Saljbrd  Wnkr  Worker  ^•l  ^^^  4- 

'     F$gei544* 

7«  The  act  9  6.4.  c/^U  -|»«vides 
that  no  person  fnot  a  parish  pa- 
tient) «hali  be  tak«n^  Into  any 
house  for  the  reception '  ^  'lu- 
natics, without  a  ^ertifidateoftwo 

^  medical  practitioners,  coutatmng 
certain  particulars.  Section  18O. 
enacts,  that  Mty  person  who  shall 
hwteingli/  and  i»Uh  intenirtm  to 
deceive,  sign  any  such  eertifteate 
untruly  settmg  fdrth  such  par- 
ticulars, shay  hfe  guilty  of  a  mis- 
demeanor ;  and  likewise  t^at  any 
'  physickm,  surgeon,  Ac.' who  sliall 
-sign  any  such  certificate  «jMk>t// 
having  H)isited  and  •penonaUy  '^x- 
amifted  the  pertieni,  shall  be  guilty 
of  a  misdcmeaYkor* 

An  indietraeot  charged  th»€  the 
defen^dant,  a  surgeon,  ina^t^ljf 
and  mth  tntentiow  to  deceive, 
signed  a  certificate  required-  by 
the  act,  ttitkout  having  viiiiett-  and 
penonalhf  examined  the  patient^ 
contrary  to  the  statute*  The  ^ry 
negatived  the  intention  to  deceive, 
and  found  the  defendant  guilty, 
subject  to  the  opinion  of  the 
Court  on  the  following  case : 

Held,  that  in  the  desenption  of 
this  offence,  the  averment  of  in- 
tention was  surplusage;  and  that 
such  unnecessary  matter  might  be 
rejected,  as  well  tn  an  indictnscnt 
on  a  penal  statute  as  at  common 
law.  The  King  v.  Jones,  T. 
1  fV.  4.  611 

8.  Declaration  stated  that  the  de- 
fendant intending  to  cause  it  to 
he  believed  that  the  plaintrfF  was 
guilty  of  feloniously  Stealing  a 
horse,  published  a  libel  concern- 
ing him.  The  libel,  as  set  out, 
was  headed  **  Horse  stealer,"  and 
then  alleged  that  the  plaintiff  was 
taken  up  on  suspicion  of  having 
stolen  a  horse,  by  a  constable  who 

was 
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^  vpbs.intQTmeii  tJbatrf-BUQh  a  cha- 

vacter;"  \^as  ma,  certain  pubtic- 

..  <liou9e,;^  it  iheo  went  on  to  «^ate 

}  citc|iiD^tanC€)s  of  euspiciqa  against 

1)  thei  f>taintifr»  and  ultimately  that 

'  ihavyag  obtained  permisuon  tQ  go 

J  put  of: t^e.. constable's  sigbt,  he 

/I  madfi:hU  esk^ape^.'but  was  retaken 

«  'aoid  confined  in  gBoI  for  examin- 

./ation«  .Innuendo,  that  th^  plaintiff 

:   was-  guilty  of  feloniously  ^t^aJing 

i  a  hor6e#'  .  * 

'  .      The  defendant  pleaded  the  ge- 

^  iieral  ia^ue,  and  then  a  justihcatjon 

,r  as  to  all  parts  of  the  libel  except 

the  word  f<JUorse  stealer/'  setting 

'  out  ka  tills  latter  plea  the  several 

'   circumstances  related  inthe  libel: 

•  HMi  that  a^  the  decla/atipa  al- 
leged that  the  libel  was  intended 
to  convey  a  charge  of  felony,  and 

.  *  tbis  iotenc  was  not  denied  by  the 
plea,    the  statement   of  cirqum- 

; 'ctstnces  of  i^uspjcioQ  to  excuse 
part, of  tbelibi^U  was  no  sufficient 
justification :  although  sembU^,  that 

•  where  a  libel  contains  propositions 
that  may  be  separable  from  each 
other,  one  may  be  justified  apart 

;  from  the  rest.  Mcuntney  v.  Wat- 
tQtt,  T.  IfV.^.  Pi^e673 

PORT. 

The  port  of  KingHon^upon-Hull  is 
.  mentioned  in  acts  of  parliament, 
charters,  and  other  documents,  in 
two  senses ;.  first,  according  to  the 
popular  understanding,  as  de- 
noting a  particular  place ;  and, 
secondly,  in  a  larger  acceptation, 
as  comprising  under  one  name  a 
•  district  of  many  places  classed 
iogether  for  the  purposes  of  the 

•  revenue,  and  of  which  Kingston* 
upon^HuU  is  the  chief. 

The  statute  H  G.  8.  c  5S.  ^.42., 
which  gives  the  Hull  Dock  Com* 
pany  a  tonnage  on  ships  coming 
into  or  going  out  of  the  harbour 
of  Kingston'Upon'Htdlf  and  the 
company's  basin  or  docks  within 


tbp,  pprt  of.  Ki^^to/lff^fp^ffIull9 
or  uxdading.  or  2a((^g.^t/i^,q/^  i(teir 
c^r^o  withpi  j'^  .f^id  pqr^^  i?^pst 
be  construed, AS  .usi^.^be*  t^m 
*.*  port"  in ,the.pppifl4r,sepse.;  ^nd 
not,  therefore,.  A3  je?f tfUD^ing  ^^he 
burden  of  (jLock.  tlutic;i^  to,pM|pes 
which,  in:pou>t  gf  l^pal,  desc^'p- 
.  tiop,  »re  witj^outtlip portj of  'Hf^h 
as  Goplfft  o^  tbfi  rivejc,.()«4W»,  ^he 
Dock  Company  ojf  King^^rUppH' 

Hull  V,  JBro^^^,A^c^\,  Qthpy^y  E. 

POOR  IRATE;  -        ' 


i;        ,  . 


'  /  ( 


1,  By  ap  act.ior  making.  ^.zia,v^ga- 
ble  commuiiujpatipn  ^^tweqn,  t,wo 
places  therein  meptioned,  .^  com- 
pany was  formed,  fmd  a^tjhon^ed 
to  purchase  lands,  iS^q.  fqr  the  use 
of  the  navigation^  /ind,.to  make 
and  maintain  the  same.;    T}i^.act 

,.  thep  directed  that  the  co/npany 
should  be  rat^d  aiid^  pharg^c^  ^^ 
all  parliamentary  apd  paroqtial 
taxes,  rates,  and  assessments  for 
any  lands  to  be  purchased  or 
taken,  or  .wareh,Q^ses  or  other 
I  buildings  to  be  erected  by  them 
in  pprsuance  of  tbatf  act,,  ixx  the 
same  proportions  asothei^  lands 
and  buildings  adjoining  to  or  lying 
near  tjl^e  same  were ,  or  should  be 
rated  and  chargeid : 

Held,  that  the  company  were 
liable  to  be  rated  for  their  lands 
and  buildings  at  the  s^foe  value 
as  other  adjacent  lands  and  build- 
ings, and  not  according ,  to  the 
improved  value  deriyed  ^om  their 
being  used  for  the  purposes  of 
the  navigation.  The  King  v.  The 
Company  of  Proprietors  of,  the 
Chelmer  and  Blackwater  Naniga- 
tion,E.  \  WA.  14 

2.  The  express  mention  in  the  sta- 
tute ^^Eliz.  C.2*  s.\.  of  qoal- 
mines  is  a  virtual  exclusion  of  a]l 
other  mines,  and.  consequently 
other  mines  are  not  rateable  to 
the  relief  of  the  poori 

»  U  3  Whether 
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,    .  M^beCher  an  excuyalioo  in  the  | 
earthy  from  which  limestone  is  ob- 
t;ained»  be  a  mine  or  not*  is  a 
question  of  fact*    But  where  the 

,   aeasions  found  that  the  limestone 

w«A  obtained  and  raised  by  sink- 

lAg  shafls  perpendicularly  down 

,    to  the  stratum,  which  lay  forty 

.  or  fifiy  yards  below  the  surface  of 

.  the  ground*  and  that  the  stratum 
was  worked  by  roads  and  gate- 

'  faead9,  and  the  stone  raised  to  the 
surface  by  machinery,  or  carried 
under  ground  to  a  tunnel  (which 
is  the  mode  used  in  obtaining  coal 

.  and  ironstone))  the  Court  held, 
that  the  property  was  a  limestone 
mine,  ana  therefore  not  rateable  to 
the  relief  of  the  poor.  Tke  King 
V.  The  Inhabitant$  qf  Sedglei/f 
£.  1  fF.  4.  Page  65 

POST  OFFICE. 

Letters  having  arrived  at  a  post 
office,  addressed  to  a  party  who 
had  become  bankrupt,  the  as- 
signee (in  that  character)  de- 
manded them  of  the  postmaster ; 
and  he  believing  bona  fide  that 
the  assignee  was  entitled  to  have 
them  for  the  purposes  of  the  com- 
mission, delivered  them  up ;  this 
having  been  the  practice  of  the 
office  under  similar  circumstances, 
for  more  than  thirty  years :  Held, 
that  the  postmaster  was  not  liable 
under  the  act  9  Annct  e,  10.  s.  W. 
for  wittingli/f  mUingly^  and  knaw' 
ingly  detaining  letters,  and  causing 
them  to  be  detained  and  opened. 
Meirelles  v.  Banning^  M,  2  W.  4. 

909 

POWER,  EXECUTION  OF. 

Testator  devised  a  messu^  and 
premises  to  his  son  for  life,  with 
power  to  demise  for  sixty-one 
vears,  '*  for  the  purpose  of  nevo 
iuUdmg  or  ^eciwMy  rebuilding 
and  repairing  any  messuage^  &c. 
being  or  to-be  on  the  premises.'* 


L 


The  son  granted  a  lease  for  that 
term,  in  which  4he  tenant  cove- 
nanted to  expand  250^.  at  least,  for 
tlie  purpose  of  ^eeiuaUy  repairing 
the  messuage  end  premises*  and 
putting  them  into  complete  repair, 
to  the  lessor's  satisfaction ;  amd  he 
also  covenanted  when  the  same 
sfiould  be  so  weU  and  Actually 
repaired  as  aforesaid,  to  repair 
and  uphold  the  same  as  need 
should  require  during  the  term. 
On  ejectment  brought  after  the 
son's  death  by  the  .remainder*man 
against  the  lessee ;  Held,  that  this 
lease  was  not  a  good  execution  of 
the  power,  inasmuch  as  a  cove- 
nant effectual^f  to  repair  (if  the 
above-mentioned  covenant  were 
such)  was  not  equivalent-  to  a 
covenant  effectually  to  rdtuild 
and  repair.  And,  aissuming  that 
an  obligation  oo  the  tenant  to 
repair  effectually  would  have  sa- 
tisfied the  power :  Held,  {Parke  J. 
and  Taunton  %T.  doubtiog)  that  the 
present  covenant  would  have  been 
msufficient.  Doe  dem.  Dym^ke  v. 
Witken.  M.  2  W.  4-        Page  896 

PRACTICE. 

See  Information,  2. 

In  an  action  against  a  coach  pro- 
prietor for  n^ligence,  it  appeared 
that  the  coach  travelled  from  the 
county  of  0.  to  the  county  of  W. ; 
that  the  plaintiff  became  an  out- 
side passenger  for  hire ;  that  there 
was  luggage  on  the  roof  of  the 
coach,  and  no  iron  railing  between 
the  luggage  and  the  passengers; 
and  that  the  plaintiff,  being  seated 
with  her  back  to  the  luggage,  was, 
by  a  sudden  jolt,  thrown  from  the 
coach,  and  ber  leg  was  thereby 
broken  in  the  county  of  O^  where 
she  remained  some  time  to  be 
cured;  but  before  she  was  fully 
recovered  she  removed  to  the 
county  of  lV.y  where  fortherraedi- 
cal  attendance  became  neeesury, 

and 


PRAICTICEIT 


1025 


'•  » 


r  .1  I 


snd  expense  wasconse^ii^tlriy  in- 

ouired. '  The  teaHied' Judgfe  di- 

realed  ihe  jurryco  fiild^fof  th& 

pi^mtift,  if  they  were  of  opinion 

^     that  *th<e  in^ry  tusudfied  wi^  oc- 

;  >  1  •  >oasiliiiieii  by  the  negl^giHid^^^  -ti  the 

>    i'diefeiidant.''  The  jury  foiind  for 

->■    the  iilainttff ;  -aokl  stated  that  they ' 

so  ^uod  oil  aciH)unt  of  the  im- 

prof»^r  donstra^ioA  of  the  coach, 

'      end  of 'the  luggage  b^'ng  o^  the 

*      iSeaic'f  Held,  that  the  date  ura» pro-' 

pet^y  sdbmttted  to  Che  jury,  and^ 

>     that  the  fkct6  ^uiid  ^peciaUy  by 

them  ambunted  tonegiig^eoce  in 

the  defendant :   ' 

Held  ai«o,  thai  the 'incdnve-' 
nienoe  eaffered,  and  expertde  in- ' 
curred,  by  the  plmtmff  iti  the 
county  of  W,i  tras  nkateri&l  evi- 
<ience'qfa  matter  in  is$ue  tinslng 
there,  wiihifi  the  meantng  of  the 
undertaking  jgiven  by  the  plaintiS', 
in  answer  to  a  motion  to  change 
the  venue*  Curtii  and  Wife  ▼. 
Dnnlmttter^  E.  1  JV.  4.  Pbge  169 
S,  An  attorney  having  siied  for  the 
amount  of  hiir  bill)  u^hich  did  not 
contbin  any-  Item  taxable  by  the 
statute  2  G.  2.  c.  23.,  the  defend- 
ant, (who  had  belbre  tendered 
part  of  the  amount,  but  objected 
to  the  rest  as  unreasonable,)  moved 
to  have  it  referred-  to  the  Master, 
on  the  gcound  of  the^genend  au- 
thofitr^  poesesaed  by  the  Court 
over  iu  officers.  The  Coart  (after 
conference  with  th6  other  Jidges) 
refuied  to  interfere.  Dagley^  Gent,, 
V.  Kentish^  E.  1  fV,  4^.  Page  41 1 
Sw  Costa  of  Biunoiont  at  Judge's 
cbaoabers  not  allowed  by  the 
Court.  Read  v;  LeCf  Geni.y  E. 
1  fr.4f.  415 

4.  Where  a  non^bailable  writ  of  lati- 
tat isnies  into  8  county  palatine, 
and'  a  mandate  thereupon  is  ob- 
tained from  the  chancellor  te  the 
sheriff,  service  of  either  oo  the 
defendant  will  be  sufficient.  Ash- 
irook  v«  Tawnley  and  Peek,  E. 
IW.A^  416 


5.  Wft^tndrtey  Kns^b^en'<l^posited 
-in  Jlidlr  t)f  ball>  fir)rd't>ft<dt{lllo  court 
'  pdMUant  tti  4S  Q.  3.  b.40.^ViVi  the 
dtff^darii  do^  ilioC  petf(^t>  |;^il  in 
ttttid  ;4He^p!fefirit{ffWiU«^  flowed, 
ot)f'nimlotl,  i^d^'take  Vh^'tnonfeiy  out 
of' bolirt, 'though  th«  '  deC^Mdant 
haS'terldeir^d  i<im^elFinV(^  cUfttody 
'sikic^  tf^  ffme'4bk<  pi!ktfihg  hi  bail, 
)T  th^i'b  b^  ho'  ttffi  i^^lt  Of  m^Hts  on 
his  'Pail^;    'Newmitn  'dMrf  Another, 

'••  -v-.-  I  '-'J-  '■         ►  Page  422 

6«  An  afflda^t  f  d  hold  to  bavi)  stating 

that'  < §fr^  d^f^dttnt  is  ividebt^d  to 

^b^ptahtitf  1O0D&  **  on  bdlaiice  of 

■  isre^fMinrf^t&oney  paidj  lalil  out, 

'  and  ^xpend^  by  the'  blaintlff  to 

^nd  Tor  def^ndbfnt,  and  at  his  re- 

quest,'^and  fet  mbney  had  and  re- 

*  ceiVed  by  the  defendant  foV  the 
plaintiff,  and  for  interest  of  monies 
due  ]ij  the^  defendant  to  the  plain- 
tiiF/^,  ia  not  sufficiently  cert^n. 
Vissar  and  Anotlk^r  v.  DeleeaU 
T.\W.^.  .571 

7.  An  agreement  entered  into  by  a 
client  with  his  attorney,  to^  pay 
him  at  1^  certain  specified  rate  for 
business,  to  be  done,  is  not  bind- 
ing ;  but  the  charges  made  ac- 
cording to  such  agreement  may 
be  allowed  on  taxation,  if  the 
Master,  oit  enquiring  into  them, 
considers  them  proper. 

Where  such  charges  had  been 
allowed  on  taxation  and  paid,  the 
Court ^  (on  application  about  four 
months'  after)  refused  to  order  a 
reviewi^of  the  taxation,  it  not  being 
shewQ^lthat  the  Master  had  for- 
borne to  exercise  his  judgment  on 
the  charges,  in  consequence  of 
the  iu;ceement  between  attorney 
and  client.  Drax  v.  Scroope^  T. 
1  W.^  381 

S,  Where  a  defendant,  sned  upon  a 
security  carrying  interest,  pays 
money  into  court  sufficient  to 
cover  the  principal,  with  interest 
down '  to  the  commencement  of 
the  aotioli,  but  not  to  the  time  of 
3  U  4  pay- 
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paying  in  the  money,  the  plaintiff 
may  proceed,  and  a  jury  on  trial 
.  h  bound  to  give  him  damages  for 
'  the  interest  accruing  between  the 
commencement  of  the  actioa  and 
"the  payment  into  court.    Kidd  v. 
fTalkcr,  r,  1  fK  4.         Page  705 
9;  A  de^ndant  betng  in  custody  of 
the  sheriff  of  C,  the  plaintiff  issued 
H  testatum  ca.  sa^  which  was  de- 
livered to  the  sheriff^  and  on  the 
following   day  iiued   out  habeas 
corpus  ad  satisfkciendums  to  rer 
move  the  defendant  to  the  custody 
of  the  marshal ;  it  was  held^  that 
the  execution  was  completed  by 
the  deifvery  of  the  testatum  ca.  sa. 
to  the  sheriff,  and  the  prisoner 
was  remanded  to  the  custody  of 
the  sherifi;     Owen  v.  Ovoen,   At, 
2  W.  4.  805 

10.  The  defendant  be1ow'tendere4  a 
bill  of  exceptions,  and  afterwards 
brought  error.  The  bill  of  ex- 
ceptions not  having  been  ready 
when  the  writ  of  error  was  re- 
turned, the  Court,  on  consider- 
ation of  the  circumstances,  allowed 
it  to  be  tacked  to  the  record  after-^ 
wards.  Taylor  v.  Willans  (in 
Error),  M.  2  W.  4.  84€( 

11.  An  executor  may,  under  th^ 
statute  n  Car,Q.  c,S.,  enter  jup 
Tudgment  on  a  verdict  obtained  by 
his  testator  in  an  action  for  a  libel. 
Palmer  v.  Cohen,  M.  2  W.  4. 

966 

12.  In  an  action  of  assumpsit  against 
two  defendants  for  goods  sold, 
they  pleaded  non  assumpserunt^ 
and  issue  was  joined  on  that  plea 
in  Michaelmas  ,term  ISSO^  and 
notice  of  trial  given  for  the  sittings 
afler  that  term.  Continuances 
were  entered  on  the  record  to  the 
^d  of  May  183 1.  On  the  Uth 
of  May  in  that  year,  one  of  the 
defendants  obtained  his  certificate 
under  a  commission  of  bankrupt 
issued  against  him,  and  on  the 
5th  of  June  he  ploaded  his  bank- 
ruptcy puis  darrien  contiquancci 


to  which  the  plaintifis  demurred ; 
but  the  latt]er /fIftCCINiings  were 
entered  on  the  Nisi  Prius  record. 
The  cause  was  tried  on' the  ^9Uh 
of  June,  and  a  geriei^al'  verdick 
fbund  a^^aiinst  both'  the  defend- 
ants. The  Court  set  asidle  this 
verdict  fb^  irtegulari^,  qn  the 
grtMind  that  the  plabtim  weVe  not 
entitled  to  have  an  a!>so]ute  ver- 
dict againtft  both  the  defendants, 
bat  contingent  only  against  tbp 
one  who  pleaded  his  bankruptcy. 
Thompson  and  AHoihir  v.  J.  Per- 
ci'dal  and  C.  Perchdf,  Af.  2  W.  4. 

.     Page96t 
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PR'EROGATIVE  ICOURT^  . , 


t       / 


'    '  PRESENTMENT.'       :] 
See  Bill  of  Exchange,  3. 

FIRINCIPAL  AiND  AGBNIH     ^ 

A  wharfinger  ,baving<  necmed  flour 
in that.capaolty/  ahdwiiboiitany 

•  autjborUy  10  seil^  disposed  of  itr  ta 
a  pvurchaser  who  bad  jbk>  notioe  o£ 
tbo  want  afi«atbothy»  -  The  whavM 
finger  wa»  in  the  rbabii^f  doiati 
buaiAesfi  laf^  4^  flour  factor  c  -Hel^ 
n^sverihelossv  >  that  •  tiw  .aot  6  £^4u 

'  Cm  04»  «•  4«»  wliiob  i^rotetft*  ■  pur^ 
cba3f?9  made  iwiocenftly  aod  ia  tii» 
ordinary  course  .  of  buainesa .  froni 
agents  intr^uated.  vitlv  goods,  did 
not:  apply  to  thia  oaae^  the  whaiu.' 
finger  not  beingan  afreet  vitlHii> 
the  meaning  of  the  stouite.  •  Afoai^^ 
V.  Whi^Hnbur^  T.  \  W^^i      4M 


.; 


PRISONER. 

See  Practice,  9. 


PROBABLE  CAUSE. 

See  MALiciotrs  Prosecution. 

PRO- 


T/:PRD(g8iyEi^01ii 


Wence  o£  vfUicti.  l^p  ww  t^wi  to 
ffie  ,'^?;j;*^' ;ip(iri9PTyB  ,»'»d,.di«l 
therej,ft/ea;.dajk,^tpi^.]  JProtwite 


PRriiffifeliiok     li^' 


f>rJDCiplef  of 

whicli  provideB,  tnai  wnen  a  man 

his  Ecstamtitb  or  adnlnist^tion  to 
be  liable  to  the  prerogative  court. 
Doe  rf^./^(^/n>..<>q*fj,  E. 
IfV.i.  Page  +23 

PROCEDENDO. 

1.   TiK/Bluate'IK)'G.«/ai2fc'i;*i 

impijaes  apen^ltjrpf  SP^.far^Mirg 

any  entertainment  of  the  stage, 

wtt&oik'-ficencei'will 'iV' ?^  V^ 

ilty  sball  be Tflinveried'fn  'a  miui' 
ttury  «ray  itetot^  it^O  ]Ufttice^,'tA 
b«  Ibwiad  by  di9»Dtk  andftole;  dnll 
tkatfop  want!  of  tdfBaient  distre*^; 
tbe.tfi'eiiderfhaUtM  oommttt«dt« 
pfisdn  fan  iBi^^  tiOM'  tiotexcMdrin^ 
BJxqioatlu^  t^erb'CO't-eniiam  Witli- 
Qut  bailor  nUunpriso  ;"  aHd  the» 
ao<  appeal  *•  giten 'Mithe  t|«trttec 
dsdsioiifat  .A  cvnkiidtiail  bj  two 
juatibcs  dnder  the  (tattiwbln'inf; 
becUaffirKted  on  appeal,  tras.loge- 
thertrith'  dte-  OKler- of  semlons, 
removed  iDBA  this' Court  by  certio- 
rari) and  contirnied.  A  levari 
facias  was  issued  out-cf  this  Court 
for  the  penalty,  and  there  was  a 
return  of  nuUa  bona.  ThU  Court 
not  having  authority  to  exercise 
the  discmtioo  giveliby.the  staiiute 
to  the.  Justices,  ^  to  ib^  }-^^^  of. 
impriso anient,  granted   a  proce* 


;  ijeridtl  ^0  ;.carry'bat^„^,-tjje-;{(#- 
' 's^onS ' '  t ne  I  yesffrii.  ^  of  ,  jC©jiVi#Si8p. 
'■iVid"the;'prdy ,  ^c^f.^.s^onf, 
.  ,'cofflmandin|;%  Jifi^ficpp,^! 
■c6l)ii:)uaii(!,j;sfy)(^p,^heflflppM  ,  .. 
!  l6eBSiort,td'Be8sijin„,a^d'prQc«e<itt'> 

jbTh 'pf'We.f'fy 


tOnir 
'tarts 

■  iairft 
;  liCeri 

ionii 


■  '^^mm 

ia^afad^,m 

m  ofafufi? 
tarts, atid.np  nini;f,||n(j,ijd,  by.jJwt 
btesideiit  kn^  govervorsjqf  0riit\f 
JJospkal,  be  allowed  or  h(;e()(ecl 

:  Held,  tuat.sucn  py-law  lyM.supr 

ihe  discretu)nar^.m)w,e^,of,!u,cep{i;; 
iSi«  Was'  riglitty V.nt^eii,  nfiijesf^iiftte 
<!6lega(ed'bv  lhe,v,9^.^W  cfiWfil! 
\6  a  smaller  bi^3y. ,    And,  (pfl  ^ffiflr. 

.  tion  fof  a  procedendo  after  retv^rfl 
io  a  habe^'corpua!o^t^ine<I^y_4 
paHy  sued  on'.th^  by^-Jaw)  thi^ 
Cijiirt  i:efused  to  'eijq^ire  vfh^^er  j  ; 

<  dr  tiot  the  np'nib^  of  ^6  wop  r^^. 
^opahle.  'Sir'^mes.  S^a^,  Mart-,, 

;v,'j*ope,'^3^;^'r  .ijr,'^,:,  ^,, ;, *6S 

,  '  "■  i'.Z--\v"  ■  '  i  ..'  ..■■..■■\ 
..>■     PROHIBITION. 

Upbn  'thfe  iria!  of  an  i^w,^  in,pr9W.-j 
^bltion,  wticther'  t,h^  usurp^ttoa  p£ 
office  in  the  quo'wBrrauto^infpi^iT 
4tton  tncnlibned  was  CDnmitted 
oiit  of  fhe  j;urisdiction  of  tbe  court, 
of  sessions  ofttie  coujity  palajipq. 
iff  Chester  i  a  document  from  the 
decree  book  in  the  repiembraficeT's 
office  of  the  Cui't  of  Excbeouei;. 
war  prod iiced]  purporting  to  he  a 
decree  made,  after  the  parties  had. 
been  ordered  toattend,  by  the  then  . 
Lord  .High  iTreasurer  of  Engr. 
land,  the  tHen  Card  Chief  "Baton 
pf  the  Exchequer,  the  Justice  of 
Cketter, 


1028       PROHIBITION. 


RATE- 


ChesteTf  the  Queen's  Attorney  and 
SoIicitor^Geoeraly  and  the  Queen's 
Remembrancer  of  the  court ;  and 
other  the  officers  and  ministers  of 
the  same  court:  Held,  that  this 
document  was  not  admissible  in 
evidence  as  a  decree,  because  it 
was  not  a  decree  of  the  Court 
of  Exchequer,  nor  of  any  court 
known  to  the  law  at  the  time  when 
it  purported  to  have  been  made ; 
nor  as  an  award,  because  it  did 
not  appear  that  there  had  been 
any  voluntary  submission  of  the 
parties;  nor  as  evidence  by  way 
of  reputation^  because  the  party 
in  making  the  decree  had  no 
knowledge  of  the  subjeGi,  except 
that  which  they  derived  in  the 
course  of  the  proceeding.  Rogers 
V.  IVood  and  Another^  E.  I  W.  4. 

Page  ^5 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  4.  6,  7. 

PROMOTIONS. 
See  page  446.  782. 

PROSECUTOR. 
Set  Cbrtiorari,  1. 


PUIS  DARREIN  CONTINU- 
ANCE. 

See  Practice,  11. 


QUESTION  OF  LAW. 
See  Imdictmskt,  2. 

QUO  WARRANTO. 
« 
See  Information,  2.    Prohibi- 
tion, 1* 

RATED  INHABITANT. 
Set  Cx&TioRARi,  U    Highway,  2. 


RATE  OF  EXCHANGE. 
See  JupcMBVXf  !• 

RATE. 

See  Highway,  2.    Selbct 
Vestry,  2. 

The  metropolitan  pavinj^-act  57  G.3. 
c.  xxix.  does  not  give  the  com- 
missioners authority  to  take  under 
their  jurisdiction,  or  to  make  a 
rate  for  lighting  and  watching  the 
footpaths  on  the  side  of  any  turn- 
pike road  within  the  jurisdiction 
of  the  act.  Loveridge  v.  HodsoU^ 
T.  1  fFl  4.  Page  602 

SKAi<« 
See  Evidence,  IS* 

RECOGNIZANCE. 

See  Information,  2.     Landlord 
AND  Tenant,  2. 

RECORD. 
See  Writ  ov  Error,  1. 

REGISTRY  ACT. 

See  Mortgagor  and  Mort- 
gagee, 2. 

REGISTRAR. 
See  Mandamos,  2* 

RESCINDING  OF  CONTRACT. 
See  Vendor  and  Vendee,  8. 

REVERSIONER. 
See  Nuisance,  2. 

RULE  OF  COURT,  —  page  446. 
78S.  788. 

SELECT 


SELECT  VESTRY- 


fiJBTTLBMENT.       1009 


■    SRLEGT' VESTRY. 

1*  To  aitiaiidamutr  callmg  on  churchi- 
wardens  and  overseers  to  summoA 
a  meeting  ftir  the  purpose  of  esta- 
blishing a  select  vestry  for  the 
concents  of  the  poor,  p'ursoant  to 
59  G.  S.  €,  12;  a  return  was  made^ 
stating  that  there  was  by  custooiy 
an  ancient  vestry  in  the  parish, 
which  had  from  time  immemprial 
consulted  and  deliberated  on  pa 


SESSIONS. 
See  Appi£Ai«. 

SET  OFF- 

*       *  *       - 

See  Arbitrament,  4.  Bill  of 
Exchange^  9.  Court  op  Re- 
quests, 1. 

SETXLIIMJSNT  — 5^  Apprentice- 
...        ihip* 


rochial  matters,  and  acted  as  a    1;  On  an  appeal  agftimt  an  order  of 


select  vestry  for  the  concerns  of 
the  poor ;  and  that  they  had  im* 
m^morially  beea  accustomed  t0 
perform  the  duties  imposed  oa 
select  vestries  by  the  statute : 

Held,  that  the  return  was  bad^ 
since  the  fftatute  imposes  some 
duties^  as  .  the  management  of 
money  raised  by  poor  rates,  and 
making  orders  for  the  government 
of  overseers,  whioh  could  not  have 
existed  before  the  statute  43  Eliz* 
c,  2.  The  King  v.  The  Church* 
wardens  and  Overseers  of  St.  Bar* 
iholometu  the  Great,  T.  1  fV.  4. 

Page  506 
%  The  statute  59  G.3.  c.  134.  f.30. 
enacts  that  in  every  district,  pa-> 
rish,  or  division  of  any  parish  or 
district,  in  which  any  church  or 
chapel  shall  be  built,  jp  which 
there  shall  not  be  a  distinct  vestry 
belonging  to  such  district  or  divi-> 
sion,  a  select  vestry  consisting  of 
so  many  persons^  as  shall  be  di- 
rected by  the  co^imiosioners  iq 
that  behalf,  shall  be  appointed  by 
the  latter  out, of  the  substantial 
inhabitants  of  the  district  or  divH 
8ioo»^r  the  ante  and  managemeni 
of  the  concerns  of  the  churcfi,  and 
all  matters  arid  things  relating 
thereto :  Held,  that  a  select  vestry 
appointed  pursuai^t  to  this  pro-' 
vision  of  the  act,  has  no  power  tq 
impose  a  rate,  for  the  repaif  of  the 
district  church.  Cockbum  v-  Har-* 
vey  and  Another ^  M,  1  W,  4.   797 


refiiio9al,  the-  appellants,  in  order 
ito  «hew  tliat  the  pauper  served 
i&ore  than  forty  days  as  an  ap- 
:   preutice  in^tbe  respondent  parish, 
with  the  assent  of  his  master,  pro- 
'    duceda  wrkten  paper,  purporting 
.  to^  certify  that  the  father  of  the 
pauper  agreed  to  give  his  master 
eight  shillings  for  the  term  of  his 
apprenticeship :  Helcl,  that,  there 
being  nothing  to  shew  that  the 
value  of  the  subject-matter  of  the 
agreement  was  20/.,  it  did  not  re- 
quire a  stamp.    The  King  v-  The 
Inhabitants '^Enderby,  E.  1  ^.4. 

Page  205 

2.  An  apprentice  may  gain  a  set- 
tlement by  residing  in  a  parish 
during  his  apprenticeship  forty 
days,  though  not  within  the  com- 
pass of  any  one  year.  The  King 
V.  The  Inhabitants  ofAldstone,  E, 
1  ^.4-  207 

3.  The  pauper,  being  the  son  of  a 
certificated  person  residing  with 
his  father  under  the  certificate,  as 
one  of  bis  family,  was  at  the  age 
of  eleven  years  bound  apprentice 
and  served  his  master  in  the  cer- 
tificated parish  for  eight  years, 
when  he  was  removed  fxi  the  cer- 
tifying parish,  which  parish  ac- 
quiesced in  his  removu,  and 
received  him  as  their  parishioner. 
The  pauper  stayed  in  that  parish 
about  a  week,  and  then  returned 
to  his  master  in  the  certificated 
parisb»  and  served  him  there  more 

than 
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S^TT*^.VlEjN;X. 


,  thao^  forty  daj9:<  He^,tbat,,{the 
paupfQr  tdid  ncii  gaiMi»  ^e^t^mi^nt 

.  by  ;^{>grr($n^ic^MR  ^^  that2.pai;i9h, 
ioa^niuch  as  the  landing  was  be- 
fare:h^beqa9fe.of.agie«..3%ff  Kmg 
V.    y^e   /wAoW*<w**«  fl^-  QngfTi' 

-  «Ow>i/g*»  JS,  a.  W,^  \    P^f  219 

4,  Sy/A  p^vifh  iodcfctur^  whjqh  p*ir- 

ported.  to  be^.pia^e  between  the 

.chttTchiward^P  ,OTdi  ovi^^^erp  rof 
.  (hq  parbh  06  Z>v,  in.^e  ^u^^jrtof 
'  ^^A<r»ipio«,.'^f.T^e  Qqe  ^pjw't, 
.  and  ^.  ^«  of  Count^sthorp^f  in  t|ie 
'  .  coiinty :  of  Z^^er^  •  <tf  tUei  >o^her 
piurt,  ijt:  was,.witiae8sed.tibat.  t^e 
said  church  warden,  aad  onrerseyers 
of  the  parish  of  Z>>»  with  the  con- 
sent of  txoo  of  \i\8  m&jesty*  6  justices 
qf  ihfi*pA^c$J'^r,ili^Mii(l^(u^^tify 
Sni^Umg  in  *9r  near  the  ^aid  parish^ 

•  ihadboipAdf  A^ic.  ,  ^  i- 

I     The  jurtices,  in ,  their  writ^n 

.   consept  in  the  margin  of  the  in- 

denture>  described  themselves  as 

jusiiceaiof  the.qounty  qfore^id: 

X'  Held,  that  the  words  cguniy  i\fQre- 
said^  had  the  same  meaning  as  Uie 
words '.satflf  county  in  the  body  of 
the  indenture ;  and>  that  it  suffi- 
ciently appeared  by  reference  to 
the  latter  wordsi  that  the  consent- 
ing justices  werp  j-ustices  of  ^e 
county  of  Noxihatppton.  The 
,  King  V,  The  Inhabitant  .qf  Coun- 
testhorpey  T.lW.^.  .  487 

5*  An  unstamped  assignment  o£  a 
parish  apprentice  stated  that  />. 
' ,  £m9  the  new  master,  in  consider- 
ation of  iU.  IQf .  paid,  him  by  H» 
the  old  maste^^i  agreed  to  accept 
the  apprentice,  Sccr-   Held,  that 

.  parol  evidenae  was  admissible  to 

;shew  that  the  money  paid  on  the 

.  assignment  of  the  apprentice,  was 
parish  money;  and,  therefore, 
that  the  instrument  did  not  re- 
quire a  8tamp«  The  King  v.  The 
Inhabitants  of  Uangunnort  T. 
im4t.  616 

6*  An  assignment  of  a  parish  ap- 
prentice is  not  subject  to  the  re- 
gulationA  imposed  by  the  statute 


.,j8  4^..c,J^  W4  n*^i?Pt^*^'re- 

.  foreT.   ^e.sfrn^p^   .\ifj{bfl» , j ^.'^o 
I  n^^nth^^nnrmu^ttA^cppsideraiion 

i-wid  fpr^such  assignment  be  set 
forth  in  it-  The  Kins  v.  The  In- 
habitants qflde,  Mich.  1  W,A>. 

•      -  ''  '  ^-'Wgeifi^^ 


I  ' 


r:  'An  liAAfarHbd  "j^VelgttAttt  pauper 

'  Vai  rembi^fed  by  an  ordef'of  jtis- 

'  tSces'fVbtt^  ^.  to^ -A/.;  a»d  rf-eceiVed 

•  by  thfe  parish  bfficers  theri^.    On 

'  the  Ibllo^ibi^tlByshe  c1atid«tifTdy 

'  in*  of-her  bwrt' irccbftf  returtted 

'  itn  B.y  WlV^re  sh^  wasdeli^^eredof 

''  a'ba^tard  bfcifbre  'the  Wme  fbr  ap- 

''bekHng  iag^inst  the'  'Ofde^'of'te- 

-fcbvril  h^d' expired.;  The  B^tard 

'  wai'  sdtled   Where    btWrri.      The 

Kintti^Theli&t'ahiitthts  qf  Huli- 

•>*,''j?.  1  IT.  4.  '         ^11 

^.  ITrider  the  ttaUtte  SpG.S.  d.VZ. 

^  ^.  38.,   to  '  Itid'   fetta^e    phiiper 

Tiavin^  a'  bastard  e^iild'bbfn  itt  a 

parish  In  Eiigland,  dkid  S^thin  the 

age  of  nurture,  toay,  on  becdmhig 

chargeable,  be  passed  to  Irdandf 

'  though  the  chim  cannot  foe  sent 

With  her,  the  act  not  authorizing 

the  reoBDv^  of  apy  settled  perijon. 

The  King  v.  Bennett  and  Brough- 

tdn^    Justices    of  Middlesex,    T. 

1  W^.4..'  '  .  '  .         712 

A*  devised  to  his  son,  who. bad  cone 
into  a  parish  with  acerlifioate),  an 

'  estate  in  these  words:  ^'  My  de- 
sire i^  that  my  son  Robert  shall 
live  in  that  part  of  my  bouse  aa  he 
now  doth,  and  at  the  same  yearly 
rent  which-  he  now  giT«B»  as  long 
as  my  soo  John  (to  whom  the  tes- 

.  tator  devised  the  hotue  in  fee) 
shall  enjoy  and  hold  the  same:'* 
Held,  that  this  was  a  devise  of  an 
estate  pUreuter  viev  which  dis- 
charged the  oertifioate.  Qosere, 
Whether  an  estate  conveyed  to  a 
oerdfioated  man  on  mere  voluntary 

con- 


^ETrtLijfefiNT. 


lOSl 


consrdiehitidrr,  WlR  ctracbargb  the 

'  certificate'.    'The  Xing  v.  The  In- 

habitants  of  dassingtoHf'M.  2  W:  4-. 


Page  674 


SETTLEMENT  — iy  Hiring  and 

Service. 

A  paapeV  agreed!  With  a  taWyer'fbr  a 

,,,^iy^l]reipaQth  tp  tearo  sowing,  ^and 

^;wafli,.ta  have  ,7*,  ^  put  of  fivery 

\  ^..  ,«^rJQe4  ^y  h\a  /i^ia^tejr  .and 

,(^ims^lf{,hfi  awyed  put.  th^y^ar, 

^  ^a  the  par|s];i  of  ^^»  pro.vidiDg  his 

I   own  ^omrd.ftnd.  Iqdgjpg;  at  the 

>  .qndj  of.  the.y^ac  he  xn^e  ^  f^^w 

,  agreeipeot  £br  ,anq(her,  year»<.at 

.an,,incrf^aAedi  allo^^i^e,.  apd  'he 

.,  Jived  out  the  ^cond.y^^  with.  Xiis 

.  ipaster  ia  A;  ,P?Id,  that  he  did 

.  npf  thereby  gai^  \a  c<\ttlemeot,  in 

•  A,9  inasmuch  as  t)he, principal  oh- 

•  iect  of  .the  ^^reem^at  .betw^ea 
bino,^  aud  hit  loastjer  oeing  that 

^  be  .*bQM|d  leapn,  ^nd,.  bis.  mas- 
,,ter  tea(;li,  him  to  Uai^n ^win^,/it 
,  was  a,  dj^feptiye  cq»U:ac^,pjrap- 
.  preaticesbip.  TAp  King  v.  Tne 
.  lahaiitanfji  ofCreditou^  1\  I  WA. 

,..  ...     493 

SETTLEMENT  — *y  Marriage. 

> 

1*  The  statute  SG***  ci-TS.  «*2. 
enacts,  *<  that  in  all  cases  of  mar- 
riage  had  by  licence,  before  the 
passing  of  tha^  (»ct,  without  such 
consent  as  is  required  by  tne  sta- 
tute 26  G.  2.  «.  85.  ^.  IL/  and 
where  the>  parties  shall  have  con- 
tinued to  liipe  together  at  boshand 
and  wiie,  till  the  death  of  one  of 
them  or  till  the  paasiag  of  .that  act 
(8  G.  4«  €.  75n)  siicb  inarHage^  if 
not  otherwise  inTElid>  •  shdl  be 
deemed  to  be  good  and  valid  to 
all  intents  and  purposes  whatso- 
ever." 

Sect.  3.  provides,   **  that  no- 
thing in  that  act  contained  afaall 
•extend  to  rendec  valid. any  mar- 
riage dedared  invalid  by  any  court 
of  compHent  ^  jurisdicoon  before 


'  ^e  pasmg  W  that  act,'ta6i'  any 
^  marnage  where  either  of  thte  par- 
ties shall  at  any  time  aflefwards, 
during  the  lift6  of  tire  other  psirty, 
have  lawfiilfy  intermarried  with 
any  other  person:"         ^ 

Held,   that  a  inarriage  which 

"would  have   beeh   void    by  the 

^6Q:^.  c.  39.,  lihd  fiad  once  been 

'rendered  Valid  by  the  second  sec- 
tion of  the  '8  G.*.  r.75.,  could 
ndt,    Subsequently,   be  rendered 

'  Invalid  by  the  mSk-riage  df  either 
of  the  parties,  dorihg  the  lt('<&  of 

"the  otli^r,   wrtli   a  third  p^erson. 

'  The  King  v.  The  Tnhabilanh  of 
St.  John,  Defpike^  E.lfV.  4. 

Page  926 
2.  Upon  a  question  as  to  the  settle- 
ment of  Elizabeth,  the  wife  of  C, 
the  respondents*  proved,   by  the 
testimony  of  C,  his  marriage  wjth 

*  the  pauper  in  1829.  The  apj^l- 
lants,  in  order  to  prArve  tii^t  chat 

'  marriage  was  void  on  the  ground 
that  be  had  be^n  married  m  1^26 
to  M.  B*i  called  the  tatter,  who 
stated  that  she,  in  1826»  went  with 
€'.  before  a  reputed  clergyman  of 
the  established  church  in  Ireland^ 
who  in  his  private  house  there 
read  to  them  the  marriage  cere- 
mony. A  document  was  also 
produced,  purporting  to  be  ^.'s 
fetter  of  orders,  signed  in  1799  by 
t?ie  then  Archbishop  of  Tuam^ 
Vhich  was  proved  to  have  been 
among  W.*s  papers  at  the  tiaie  of 

^  his  death  in  July  18^ : 

Held,  ^^t,  that  M.  B.  was  a 

'  competent  witness  to  prove  the 
first  marriage,  although  her  hus- 
band had  been  before  examined, 
and  proved  the  second  marriage» 

Secondly,  thai  the  certificate  of 
the  ordination  of  Ff  .«was  properly 
deceived  in  evidence,  having  come 
from  the  proper  custody,  and  be- 
ing (nore  than  thirty  years  old; 
and  that  the  certificate  not  being 
the  act  of  any  court,  and  not 
havmg  any  relation  to  the  cor* 

porate 


loss 


SETTLEMENT- 


i-iiK-ih 


porate  character  of  the  archbi- 
8hop»  the  iesAyi^  to  bo  considered 
the  peal  of  tb^  nataral  pajsoji,  and 
Dot  of  the  corporation.  Had  it 
been  of  the  latter  character, 

Quaercy  Whether  u  would  have 
been  i^mi^ible  without  ^vidonoe 
that  it  was  the  proper  feal«  Thf 
King  ▼.  the  IfihaSiffwis  ofBafi*- 
wick,  T.  I  W.  4.  Pi^e  639 

■ 

SETTLEMENT  —  *^  Parentage. 

An  idiot*  though  separsited  from  Jiib 
parent  afler  the  age  ot  twenty- 
one,  cannot  be  emancipated.  The 
King  V.  The  InhabitarUB  of  Much 
Cowame,  M.21V.^  860 

SETTLEMENT  —  4^   renting  a 
Tenement, 

1.  A  tenement,  consisting  of  a  dwell- 
ing house  and  thirty-two  acres  of 
land,  was,  since  the  6  G*  is.  a*  57*» 
hired  and  occupied  for  a  year  at 
an  annual  rent  of  20L,  and  a 
year's  rent  paid.  Twenty-seven 
acres  of  the  land  were  situate 
in  the  township  of  JV.,  and  five 
acres  witliin  that  of  P..-  Held, 
that  evidence  was  admissible  to 
shew  how  much  of  the  entire  an- 
nual rentof  20^.was,paidin  respect 
of  the  land  in  N.  The  King  v. 
The  Inhabitante  of  Pieieringf  E\ 
IW.^.  267 

2.  In  1818  the  pauper  took  of  one 
A»  a  6eld  of  potatoes^  at  the  rent 
of  12/«  A.  agreed  to  supply  lime 
and  manure,  and  to  give  the  field 
three  ploughings  to  prepare  it  for 
planting  potatoes,  without  which 
the  field  would  have  been  worth 
less  than  10/.  a  year.  About  a 
week  after  the  agreement  the 
pauper  entered  upon  the  land, 
it  having  then  been  only  once 
ploughed,  and  no  lime  or  manure 
having  been  supplied;  but  A. 
performed  all  he  had  agreed  to 
do,  before  the  pauper  planted  lus 


4. 


potatoes ;  and  the  field  was  then 
worth  12/.  a  year  JDeld,  that  as, 
bjr  contract,  the,  l^nd  w»  t9  he 
made  of  the  value  of  JQ/«  a  j»» 
at  the  landlprd's,  expanse,  the 
teneo^t.  wi^  of  that.value  witl^a 
the  meaning  or,.IS,4r  H  Car..S. 
r*12.|  wb^  the  paupec  e»am  to 
settle,  though  the  improvement 
w^  not  completed  ui^til  aft^r  ^ 
^t^rei4*  Th^  King  v.  The  fyr 
habitants ^ HwiUham.  T,  l.fF.4v 
.    .  V  Page  50S 

t^guper,  on  the  1st  of  November 
181 3|  caiqe  to  reside  oa  a  teiie- 
mept  of  the  yearly  value^  of  IQL 
Tbe  bargain  with  the  owner  was, 
that  .the  pauper  should  Vve  a 
month  in  it  fpr  nothing  on  trial, 
and  that  if,  on  that  trial,  he  liked 
it,  he  should  take  it  at  MarUnmae 
at  the,  yearly  rent  of  14/.  Tha 
pauper  resided  in  it  fojc  a  month 
op  trial,  and  then  took  it  at  the 
rent  agreed  upon;  and,  without 
]|oy  interruption  in  the  xesidence* 
continued  on  it  for  the  fdlowiog 
month:  Held,  that  he  thereby 
gained  a  settlement.  The  King 
V.  The  Inhabitants  ofHekham,  T. 
1  IV.  ^.  620 

The  pauper  took  a  house*  con-^ 
sjsting  of  a  h/Diuae-place,  a  cham- 
ber ,,over  it,  and  above  that  a 
garret,  which  extended  over  the 
lower  rooms  in  the  adjoining 
bovise,  in  addition  to. the  rest  <? 
the.  premises*  from  tbe  same  land- 
lord, for  a  year,  at  10^  renii 
The  whole  was  under  the  same 
roof,  though  there  was  no  inter- 
nal  communication.  He  dwelt  ia 
that  part  which  he  first  hired* 
and  put  a  journeyman  to  work 
in  the  other:  Held,  that  he 
gained  a  settlement  under  the 
6  G.  4.  c.  57*9  by  renting  a  tene- 
ment consisting  of  a  distinct  build- 
ing. The  King  v.  The  Inhabit- 
ants  of  Macclesfield,  M*  2  fT.  4?- 
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SHERIFF, 

1.  A  sheriff,  seising  under  a  fi.  fa., 
Avd  afterwards  selKng  the  goods 
of  a  person  who  has  committed 
an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  (under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
at  the  time  of  seizure,  or  when 
the  sale  began,  the  sheriff  knew 
of  the  act  of  bankruptcy.  Dillon 
and  Spence  v.  Langtey^  E,  1  fV.  4. 

Page  131 

2.  A  sheriff,  by  virtue  of  a  fl.  fa^ 
seized  goods  upon  lands  leased  to 
a  tenant,  sold  the  same  fbr  less 
than  a  year's  rent,  and  permitted 
them  to  be  removed  without  pay- 
ing the  landlord  the  year's  rent, 
which  was  due.  The  latter 
brought  an  action  on  the  case 
against  the  sheriff,  for  such  re* 
moval,  and  the  Court  refused,  on 
payment  into  Court  of  the  sum 
which  the  goods  produced,  to 
stay  the  proceedings  until  the 
plaintiff  undertook  to  pay  the 
costs  of  suit  in  the  event  of  his 
not  recovering  more  than  the  sum 
paid  into  court.  Calvert  v.  «/o- 
liffe.E.  1  fV,4f.  418 

S.  It  is  a  good  defence  to  an  action 
against  a  sheriff  or  gaoler  for  an 
escape,  that  he  discharged  the 
prisoner  from  custody  by  virtue 
of  an  order  of  the  insolvent 
debtor's  court ;  he  need  not  shew 
that  the  proceedings  upon  which 
the  order  is  grounded  were  pro- 
perly taken,  or  that  the  insolvent 
was  within  the  walls  of  a  prison 
when  he  petitioned  for  his  dis- 
charge. Sqfftry  v.  Jones^  T* 
1  W.  4.  598 

8IGNIFICAVIT. 
See  Court  of  Delegates. 

SPECIE. 
See  Metals. 


SPECIFIC  CHATTEL. 

See  Vendoe  and  Vendee,  6. 

STAMP. 

1.  On  appeal  against  an  order  of 
removal,  the  appellants  to  shew 
that  the  pauper  served  more  than 
forty  days  as  an  apprentice  in  the 
respondent  parish,  with  the  assent 
of  nis  master,  produced  a  written 
paper,  purportmg  to  certify  that 
the  father  of  the  pauper  agreed 
to  give  his  master  eight  shillings 
for  the  term  of  his  apprentice- 
ship :  Held,  that  there  being  no- 
thing to  shew  that  Ihe  value  of 
the  subject-matter  of  the  agree- 
ment was  20/.,  it  did  not  require 
a  stamp.  The  King  v.  The  In^ 
habitants  of  Enderby^  E.  I  IV.  4. 

Page  905 

2»  By  indenture  in  the  form  and 
containing  the  usual  covenants  of 
a  lease,  A.  demised  premises  to 
B.f  and  B.  and  C.  covenanted  to 
pay  the  rent;  but  C  was  not 
otherwise  referred  to  in  the  in- 
strument. In  an  action  against 
C  on  the  covenant  to  pay  rent : 
Held,  that  the  indenture  was 
available  against  him,  though 
stamped  as  a  lease  only,  and  that 
a  deed  stamp  was  unnecessary. 
Price  v.  Thomas,  E.  I  W.  4.    218 

3«  Estates  of  inheritance  in  a  manor 
were  held  at  the  will  of  the  lord, 
according  to  the  custom  of  the 
manor,  subject  to  fines  on  the 
death  of  the  lord  or  tenant,  and 
on  alienation,  and  to  other  dues. 
The  tenant  might  alien  by  cus- 
tomary bargain  and  sale,  with  the 
licence  of  the  lord  indorsed. 
Courts  were  held  twice  a  yeari  at 
which  new  tenants  on  death  or 
alienation  were  bound  to  appear 
and  have  their  names  entered  on 
a  roll,  paying  a  shilling  to  the 
steward.  On  default  made,  the 
lord  might  seize  quousque : 

Held| 


i 
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STATUTE,  CONSTRUCTION  OF. 


Held,  that  such  enrolment  was 
not  an  admittance  within  the 
stamp  act  55  G.  3.  c.  184.  which 
lays  a  duty  on  *'  customary  estates 
passing  by  surrender  and  admit- 
tance, or  by  admittance  only,  and 
not  by  deed ; "  but  that  in  case  of 
alienation,  tlie  estates  passed  by 
the  conveyance,  licensed  by  the 
lord;  and,  where  the  lands  de- 
scended, the  heir  became  entitled 
as  in  case  of  freehold ;  and,  con- 
sequently, that  a  person  taking  as 
heir  was  not  bound,  on  enrolment, 
to  receive  a  stamp  admittance 
from  the  steward.  Doe  dem,  J'he 
Earl  of  Carlisle  v.  Tovins,  T» 
1  IV.  4.  Page  585 

4.  An  unstamped  assignment  of  a 
parish  apprentice  stated  that 
2).  E,f  the  new  master,  in  con- 
sideration of  3/.  10^.  paid  him  by 
i/.,  the  old  master,  agreed  to  ac- 
cept the  apprentice,  &c.:  Held, 
that  parol  evidence  was  admis- 
sible to  shew  that  the  money  paid 
on  the  assignment  of  the  ap- 
prentice was  parish  money;  and, 
therefore,  that  the  instrument  did 
not  require  a  stamp.  The  King 
v.  The  Inhabitants  of  Uangunnor^ 
T.IW.^  616 

5.  fiy  the  stamp  act  55  G.  3.  c.  184. 
schedule,  partl.^  mortgages  are 
subjected  to  a  duty  of  25/.  if  the 
ahiount  of  the  money  secured 
thereby  be  uncertain  and  without 
limit ;  but  if  it  be  limited,  then  to 
an  ad  valorem  duty : 

*  Held,  that  the  limit  must  be 
one  expressed  on  the  face  of  the 
deed. 

And,  therefore,  that  a  mort- 
gage for  1500/.,  with  covenants 
for  payment  of  the  premium  and 
interest,  and  the.  yearly  costs  and 
charges  of  insuring  1000/.  upon  a 
particular  life  for  seven  years,  re- 
quired a  25/.  stamp.  Halse  v, 
Peters,  M.  2  fV.  4.  807 

6.  An  assignment  of  a  parish  ap- 
prentice  is   not   subject   to  the 


regulations  imposed  by  the  sta- 
tute 8  Ann.  c.  9.  and  need  not, 
therefore,  be  stamped  within  two 
months,  nor  must  the  consider- 
ation paid  for  such  assignment  be 
set  forth  in  it.  The  King  v.  The 
Inhabitants  oflde,  M.  2  W^.4. 

Page  866 
7*  The  55  G.3.  c.l84.  sched.  part 3., 
imposes  an  ad  valorem  duty  on 
letters  of  administration  where  the 
estate  is  above  20/.,  in  value,  ex- 
clusive of  what  the  deceased  shall 
have  been  possessed  of  or  entitled 
to  as  a  trustee,  and  not  beneficially. 
An  intestate  had  granted  an  an- 
nuity to  A.f  and  had  afterwards 
by  deed  conveyed  his  property  to 
B.,  who  covenanted  to  indemnify 
him  against  the  payment  of  the 
annuity.  Default  being  subse- 
quently made  in  the  payments 
during  the  intestate's  lifetime,  the 
annuitant  sued  the  grantor's  ad- 
ministratrix, and  recovered  judg- 
ment for  debt  and  costs  exceeding 
20/.  The  administratrix  paid  this, 
and  then  sued  B.  on  his  covenant 
for  the  amount:  Held,  that  the 
right  to  recover  this  sum  was  part 
of  the  intestate's  estate,  and  ren- 
dered the  letters  of  administration 
liable  to  stamp  duty ;  and  that  the 
intestate,  if  he  had  lived,  could 
not  have  been  considered,  in  re- 
spect of  this  sum,  as  a  mere  trustee 
for  the  annuitant,  having  no  bene- 
ficial interest.  Carr,  Administra- 
trixt  Sfc.  of  Walker^  v.  Roberts,  M. 
2  W.  4.  905 

STATUTE,  CONSTRUCTION 

OF. 

See  Trustees. 

Where  two  acts  of  parliament,'  which 
passed  during  the  same  session, 
and  were  to  come  into  operation 
the  same  day,  are  repugnant  to 
each  other,  that  which  last  re- 
ceived the  royal  assent  must  pre- 
vail, and  considered  pro  tanto  a 

repeal 
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. , ,  jrcM^l  of  t^  oth^r.    Tie  Ki^g  vj 
,,  Tbje  ,Ju^(ei.  of  Middlesex,   M. 
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STATUTE  OF  LIMITATIONS. 

.  J V  In^  ff^sumpsit,  the  issue  was,  whe- 
...  tber.^\0  .aciicrx  bad  -  beea  cotn- 

•  m^ced. within  six  yearst  and  a 
>  :veprdiat  waft  taken  ibr  tfaa-plaiotiff, 

«si>b(j0(^  to    the    opinion    of  the 

Court  Q%k  a  speoin)  case.    It  ap- 

1  ,  p^«ed  by  the  case  thafi  prodess 

.   had  been  sued  out  witbin  six.years, 

in  aO)  laction  corresponding  .with 

>   tbe  pAesenty  aod  continued  «b  the 

'  *  fp\\  jdown  to-  ihe  first  retuva!  of 

"  Ti'rtJtiVy  term  1827«  when  the\six 

.  yeers  bad  elapsed  $  and  tbat  a 

testatum  special  capias  was  aued 

•  out  in  the  present  action^  tested 
on  the  last,  return  of  the  same 

I  >  term ;  but  there  was  no  continu- 
fiance  ft%>n\  the  firat  to  il^e  last  re- 
turn. The  question  being»  whether 
^  On  this  state  of  facta,  the  latter 
-  process  waa  sufficiently  connected 
.  with  the  farmer  to  take  the  case 
;  •  out  of  the  statute,  the  Court,  after 
-.  two  arguments  of  the  special  case, 
allowed  tbe  plaintiffs,  en  nsotion, 

•  to  amend  the  roll  by  entering  the 
requiired  continuance. 

And  it  wae  held,  that  this  pro- 
c^eedittg  did  not  entitle  the  bail  to 
be  exonerated,  although  they  had 
become  baiii  and  had  omitted  to 
render  tbe  plaintiff,  in  reliance  on 
tbe  defence  under  the  statute. 

The  declaration,  which  origin- 
ally-corresponded with  the  pro- 
cess, had  been  amended  by  a 
Judge*8  order,  by  increasing  the 
damages,  and  adding  counts  for 
hitereat  and  commission:  Heidi 
that  this  was  no  ground  for  exoner- 
ating the  bail,  the  amount  of 
damages  being  before  an  arbi- 
trator, who  might  apportion  them 
ao  as  to  prevent  the  fcwil  being  im- 
properly charged*      Taj^lor  and 

Vol.  II. 


,  Another^  Asds^e&  tjf  W^h^  v. 
GregQrjf,  E.  I  fF.4,.       Page  257 

%  The  statute  of  timitationa  bars 
the  ren^edy  only,  not  the  debt, 
and,  therefore,  where  an  attorney 
for.  a  plaintiff  had  obtained  judg- 
ment,, and  the  defendant  was  after- 
wards discharged  upder,  the.  Lords' 

,  Act,  bu(  a^  a  subsjef}uent  period  a 
fi.  fa,  issued  agiainst.  bis  goods, 

,  upon  which  the  fh^riff  leivjed  the 

.  damages  and  cQits;  it  waa  held, 
that  the  attprney  (though  he  bad 
taJben  no. .step  in  the  cause,  or  to 

-  recover  tbe  amount  of  his  bill  of 
costs,  within  six  years)  bad  still  a 

\  lien  on  the  judgment  for  his 'bill 
of  costs,  and  the  Court  direoted 
the  sheriff  to.  pay  him  the  ajzx^uqt 
out  of  the  pi:ocieeds  of  the  goods. 
Higgins  V.  Scott,  E.  1  W.At.    41 S 

3«  Goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months, 
at  the  purchaser*a  option :  Held, 
Parke  J.  dubitante^  that  this  was 
in  effect  a  nine  montha'  credit, 
and,  consequently,  that  an  action 
for  goods  sold  and  delivered  com- 
menced within  aix  years  from  the 
end  of  the  nine  months  wajB  in 
time  to  save  the  statute  of  limit- 
ations. Udps  and  Another  t. 
WinterboUom,  E.IW.^         431 

STAYING  PROCEEDINGS. 
See  Action  on  the  CasBi  1* 

SUMMONS. 
See  Practice,  S. 

SUPERSEDING  COMMISSION. 
See  EviDBNCSy  14» 

SURGEON. 
See  Indictment,  8* 


8X 


SUR. 
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TOLL. 


'    SURPLUSAGE. 
See  Plbadimg,  7* 

SURRENDER  OF  TERM, 
PRESUMPTION  OF. 

See  EviDBNCB,  11. 

SURVIVORSHIP. 
See  Barok  and  Feme. 

TAXATION. 
See  Practice,  2. 

TITHES. 

By  an  instrument  not  under  seal, 
A-  agreed  to  let  to  B.  on  lease  the 
rectory  of  £.,  and  the  tithes  aris- 
ing from  the  lands  in  the  parish  of 
Z.,  and  also  a  messuage  used  as 
a  homestead  for  collecting  the 
tithes,  at  the  yearly  rent  of  2001. 
The  rent  being  in  arrear.  A,  dis- 
trained, and  B>  having  brought 
trespass,  it  was  held  that  the  dis- 
tress was  altogether  unlawful,  be- 
cause the  agreement,  not  being 
under  seal,  did  not  operate  as  a 
.  demise  of  the  tithes,  and  no  dis- 
tinct rent  was  reserved  for  the 
homestead.  Gardiner  v.  William^ 
MHy  E.  1  9F.  4.  Page  336 

THREATENING  LETTER. 
See  Malicious  Prosecution,  1« 

TITLE. 
See  Annuity,  2. 

TOLL. 

I.  Where  a  toll  of  com  had  been 
customarily  taken  by  dipping  into 
the  sack  so  as  to  bring  out  a  cer- 
tain quantity,  and  the  collector 
varied  from  the  proper  roode>  (by 


raoeeping  instead  of  lifHng  the 
toll),  so  as  to  take  more;  Held, 
that  trover  lay  against  him  for  the 
excess.  Norman  v.  Bell  and  An- 
other,  E.  \  W.^.  Page  190 

%  Where  a  canal  is  made  pursuant 
to  act  of  parliament,  the  right  of 
the  proprietor  to  toll  is- derived 
entirely  from  the  act;  and  is  to 
be  considered  as  if  there  was  a 
bargain  between  them  and  the 
public,  the  terms  of  which  are 
expressed  by  the  statute :  and  the 
rule  of  construction  is,  that  any 
ambiguity  in  the  terms  of  the  con- 
tract must  operate  against  the 
'  company  of  adventurers,  and  in 
favour  of  the  public.  The  pro- 
^'rietors,  therefore,  can  claim  no- 
thing which  is  not  clearly  given 
to  them  by  the  act. 

A  canal  was  formed  upon  two 
levels,  which  were  connected  by 
a  chain  of  locks.  Upon  the  upper 
level  there  was  no  l6ck  whatever. 

By  the  act  of  parliament  for 
making  the  canal,  all  persons  were 
to  be  at  liberty  to  navigate  there- 
upon with  boats,  upon  payment  of 
such  rates  and  dues  as  should  be 
demanded  by  the  company,  not 
exceeding  the  rates  therein  men* 
tinned ;  and  by  another  clause  the 
company  were  authorized  to  take 
I  certain  rates  and  duties  for  eveiy 
ton  of  iron,  and  other  goods  navi- 
gated on  any  part  of  the  canal, 
and  which  should  pass  through  any 
one  or  more  of  the  locks;  and 
power  was  given  to  the  owners  of 
adjoining  lands  to  use  pleasure- 
boats  on  the  canal,  without  pay- 
ing dues,  BO  as  the  same  did  not 
pass  through  any  lock,  and  were 
not  used  for  carrying  goods : 

Held,  that  this  act  gave  no 
right  to  demand  toll  for  boatu  na- 
vigating the  upper  level  of  the 
canal  in  which  there  were  no 
locks.  The  Proprietors  of  the 
Stourbridge  Canal  v.  Whedey  and 
Others,  M.  2  W.  i.  792 

3.  By 


TRESPASS. 
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3.  By  a  turnpike  act,  a  certain  toll 
was  to  be  taken  at  every  turnpike 
on  the  road  from  W.  to  O.  for  four 
horses  drf(iring  &\^y  carriage,  &c. 
A  subsequent  section  provided, 
that  no  person  should  pay  toll  more 
than  once  in  ^e  same  day  for 
passJDg  or  repassing  with  th/e  same 
nprses  or  carriages  through  any  of 
the  tujrapikes,  hut.  that  every  per- 
Bon^  after  having. paid  Ipli  once, 
and  producing  a  tigket,  should 
pass  with  the  same  horses  and 
carriages  toll  free  during  such 
day: 

Held,  that  a  secopd  toll  was 
payable,  &r  .p^issing  on  the  same 
day  two  toll-gates  on  the  road 
with  the  same  carriage,  hut  drawn 
by  different  horses,  for  that  the 
clause  imposing  the  toll  was  clear, 
and  the  exempting  clause  either 
meant  that  the  hprses  should  be 
the  same,  or  was  too  ambiguous 
to  control  the  previpus  enactment. 
H^kins  v.  ThorogQod^  M.  2  W,  4. 

Page  916 

TONNAGE.  , 

See  Port. 

TRANSFERRING  CONTRACT. 
See  Partnership,  3. 

TRESPASS. 

1.  The  plaintiff  declared  in  trespass 
for  breaking  his  close,  and  set  out 
the  close  by  abuttals.  The  de- 
fendant justified,  alleging  that  the 
said  close  in  which,  &c.  was  part 
of  an  allotment  of  six  acres  made 
by  commissioners  duly  authorized, 
for  certain  purposes,  in  execution 
of  which  he  entered.  Plaintiff 
denied  that  the  close  in  which, 
&c.  was  part  of  the  six  acres  in 
the  plea  supposed  to  have  been 
allotted :  and  thereupon  issue  was 
joined.  It  appeared  that  the  close 
set  out  by  abuttals  was  not  all 


within  the  allotment,  but  that  the 
part  in  which  the  actual  trespass 
occurred  was  within  it :  Held,  that 
the  justification  was  paade  out. 
Bassett  v.  MiteheU,  E.  1  fF.4>. 

Page  99 

2.  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange 
drawn  for  the  balance  of  purchase- 
money  of  articles  bought  at  a  sale, 
it  is  no  defence  that  two  months 
after  delivery  of  the  goods  to  the 
vendee,  the  vendor  forcibly  re- 
took possession  of  them ;  for  the 
vendee .  cannot  treat  that  as  a  re- 
scinding of  the  contract,  but  must 
bring  trespass.  Stephens  v.  fVU' 
kinson  and  Another,  E.  1  W.  4. 

320 

3.  In  copyhold  lands,  although  the 
property  in  mines  be  in  the  lord, 
the  possession  of  them  is  in  the 
•tenant.  The  latter,  therefore, 
may  maintain  trespass  against  the 
owner  of  an  adjoinmg  colliery,  for 
breaking  and  entering  the  subsoil 
and  taking  coal  therein,  although 
no  trespass  be  committed  on  the 
surface.  Lewis  v.  Branthtvaite, 
E.  1  fT.  4.  437 

4.  Trespass  for  assaulting  and  turn- 
ing plaintiff  out  of  a  police-office. 
Plea,  that  two  of  the  defendants, 
being  justices  of  the  peace,  were 
assembled  in  a  police-office  to 
adjudicate  upon  an  information 
against  A-  B,  for  an  offence  against 
a  penal  statute,  and  were  proceed- 
ing to  hear  and  determine  the 
same,  when  the  plaintiff  (being  an 
attorney)  entered  the  police-office 
with  the  informer,  not  as  his  friend 
or  as  a  spectator,  but  for  the 
avowed  purpose  of  acting  as  his 
attorney  and  advocate  touching 
the  information  ;  and  as  such  at- 
torney and  adVooBte,  without  the 
leave  and  against  the  will  of  the 
justices, ,  was  taking  notes  of  the 
evidence  of  a  witness  then  under 
examination  before  them  touching 
the  matter  of  the  said  ii^forroation, 

3X2  and 
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and  was  acting  and  taking  part  in 
the  proceedings  as  an  attorney 
or  advocate  on  behalf  of  the  in- 
former; that  the  above  two  de- 
fendants stated  to  the  plaintiff  that 
it  was  not  their  practice  to  suffer 
any  person  to  appear  and  take 
part  in  any  proceedings  before 
them  as  an  attorney  or  advocate, 
and  requested  him  to  desist  from 
so  doing ;  and  although  they  were 
willing  to  permit  the  plaintiff  to 
remain  in  the  police-office  as  one 
of  the  public,  yet,  that  he  would 
not  desist  from  taking  a  part  in  the 
proceedings  as  such  attorney  or 
advocate,  but  asserted  his  right  to 
be  present,  and  to  take  such  part, 
and  to  act  as  such  attorney  and 
advocate  for  the  informer;  and 
unlawfully  and  against  the  will  of 
the  justices  continued  in  the 
police-office,  taking  part  and  act- 
ing as  aforesaid,  in  contempt  of 
the  justices;  whereupon,  by  order 
of  the  above  two  defendants,  the 
other  defendants  turned  the  plain- 
tiff out  of  the  office : 

Held  on  demurrer,  that  this  was 
a  good  plea,  inasmuch  as  no  per- 
son has  by  law  a  right  to  act  as 
an  advocate  on  the  trial  of  in- 
formation before  justices  of  the 
peace,  without  their  permission. 
CoUieTf  Gent.t  One,  S^c.  v.  Hicks 
and  Others,  T.  1  fV.  4.  Page  663 
5.  A  roaster  of  a  fly- boat,  who  is 
hired  by  a  canal  company  at 
weekly  wages,  may  maintain  tres- 
pass for  cutting  a  rope  fastened 
to  the  vessel,  whereby  it  was  be- 
ing towed  along  an  inland  naviga- 
tion, although  the  vessel  and  the 
rope  vvere  the  property  of  the 
company.  Moore  v.  Robinson^  Af. 
2fF.4..  .  817 


TROVER. 

1.  A  sheriff  seizing  under  a  fi.  fa«, 
and  afterwards  selling,  the  goods 
of  a  person  who  has  committed 


an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  , (under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
that  at  the  time  of  seizure,  or 
when  the  sale  began,  the  sheriff 
knew  of  the  act  of  bankruptcy. 
DUion  and  Spence  v.  Langley, 
E.  I  W.  4.  Page  131 

2.  Where  a  toll  of  corn  had  been 
customarily  taken  by  dipping  into 
the  sack  so  as  to  bring  out  a 
certain  quantity,  and  the  collector 
varied  from  the  proper  mode  (by 
sxveeping  instead  of  lifting  the 
toll),  so  as  to  take  more:  Held, 
that  trover  lay  against  him.  Nor- 
man V.  Bell  and  Another,  E.  1  JVA* 

190 

3.  The  servant  of  a  party  who  had 
been  bargaining  for  the  purchase 
of  a  chattel,  came  to  the  owner 
and  said  that  his  master  desired 
to  look  at  it,  and  would  keep  it  if 
approved  of.  The'chattel  was  in 
consequence  delivered  to  the  ser- 
vant, but  was  neither  purchased 
nor  returned.  Trover  was  brought 
against  the  servant:  Held,  that 
the  master  was  a  competent  wit- 
ness to  prove  in  defence,  that  the 
message  had  been  delivered  by 
his  autliority,  and  the  chattel  re- 
ceived and  kept  by  him.  Grylls 
V.  Davies,  T.  1  fP.  4.  514 

TRUSTEES. 

By  an  act  for  the  relief  of  the  poor 
of  a  parish,  the  vicar,  church- 
wardens, and  overseers  for  the 
time  being,  and  certain  persons 
named,  were  to  be  trustees  for 
putting  the  act  in  execution ;  and 
a  meeting  was  to  be  held  every 
-  third  year,  to  elect  new  trustees 
in  the  room  of  those  who  should 
have  died,  removed,  or  become 
disqualified  or  relinquished  office ; 
so  that  the  number  should  every 

<  third  year  be  filled  up  ioJifhf*one 
over  and  besides  the  vicar,  church- 

tvardens, 


VENDOR  AND  VENDEE. 


1039 


roardenSi  and  overseers  Jbr  the  time 
being.  One  of  the  fifly-one  trustees 
having  become  churchwarden : 
Held»  that  no  vacancy  was  created 
thereby.  •  Rex  v.  The  Trustees  of 
St.  Mary  AbbottH^  Kensington ^  T. 
1  fV.  4.  Page  740 

TURNPIKE. 
See  Toll,  3, 

UNLIQUIDATED  DAMAGES. 
See  Bankrupt,  5,  6. 

USURY. 

A»  at  B.'s  request  advanced  him 
200^.,  and  took  his  warrant  of 
attorney  for  payment  as  follows: 
100/.  at  Christmas  1829,  if  both 
should  be  then  living;  100/.  at 
Midsummer  1830,  if  both  should 
be  then  living;  and  lOU/.  at 
Christmas  1830,  on  the  same  con- 
dition. Judgment  being  entered 
up  for  the  last  lOtf.,  and  a  mo- 
tion made  to  set  it  aside,  as 
grounded  on  an  evidently  usu- 
rious contract:  Held,  that  this 
did  not  sufficiently  appear  to  war- 
rant the  interposition  of  the  court. 
night  V.  Chaplin,  E.l  fV.4i.   112 

VARIANCE. 
See  Assumpsit,  1.  Pleading,  1.4. 

VENDOR  AND  VENDEE. 

See  Assumpsit,  4« 

1.  Plaintifis  agreed  to  purchase  of 
defendants  "  about  300  quarters, 
more  or  less"  of  foreign  rye, 
shipped  on  board  the  A.  E^  at 
Hamburgh^  at  a  certain  price, 
subject  to  the  vessel's  safe  arrival 
with  the  goods  on  boards,  and 
being  unsold  at  Hamburgh.  The 
ship  brought  350  quarters*  and 
defendants  refused  to  deliver  any 
part  unless  plaintiffs  would  accept 


the  whole.  The  plaintiffs  aban- 
doned- the  contract,  and  •  brought 
an  action  to  recover  bnidk  the 
money  which  they  had  paid  for 
300  quarters  : 

Held,  by  Lord  Tenterden  C.  J. 
and  LittledcUeJ.f  that  by  the  words 
"  about,"  and  "  more  or  less," 
the  parties  could  not  be  taken  to 
have  contemplated  so  large  an 
excess  as  fifty  over  300  quarters. 
By  Parke  J.  and  Patteson  J.,  that 
at  all  events  it  lay  on  the  defend- 
ants to  shew  that  such  an  excess 
above  the  quantity  named  was  in 
contemplation;  and  if,  from  the 
obscurity  of  the  contract,  they 
were  unable  to  do  so,  their  de- 
fence failed. 

Semble,  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the 
words  **  about,"  and  "  more  or 
less,"  in  such  a  contract,  was  not 
admissible.  Cross  and  Another 
V.  Eglin  and  Another,  E.  1  fV.  4. 

Pa^e  106 

2.  It  is  no  defence  to  an  action  by 
the  payee  against  the  maker  of  a 
promissory  note,  that  the  payee 
had  agreed  to  convey  an  estate  to 
the  maker  in  consideration  of  a 
sum  of  money  then  ^paid  or  se- 
cured to  be  paid  to  the  maker 
(being  the  sum  mentioned  in  the 
note),  and  of  a  farther  sum  to  be 
paid  at  a  future  day,  and  that 
such  estate  had  never  been  con- 
veyed. Spller  and  Another  v. 
Westlake,  £.  1  fF.  4.  155 

3.  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange 
drawn  for  the  balance  of  the  pur- 
chase money  of  articles  bought  at 
a  sale,  it  is  no  defence,  that  two 
months  after  delivery  of  the  goods 
to  the  vendee,  the  vendor  forci- 
bly retook  possession  of  them ; 
for  the  vendee  cannot  treat  that 
act  of  the  vendor  as  a  rescinding 
of  the  contract,  but  must  bring 
trespass.  Stephens  ▼•  Wilkinson 
and  Another,  £.  1  W.  4.  320 

4.  Test- 
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4.  Testator  bequeathed  a  sum  in 
long  annuities,  to  be  applied  first, 
to  the  payment  of  his  debts ;  and 
a  certain  portion  of  it,  afterwards, 
to  vest  in  trustees  for  his  daugh- 
ter. On  Tils  death,  a  bill  in  Chan- 
cery^  was  exhibited  against  his 
executor  for  an  appropriation  of 
the  fund  for  the  daughter's  bene- 
fit ;  the  executor  admitted  assets, 
and  a  decree  was  obtained  for  the 
appropriation,  within  two  years  of 
the  death  of  the  testator.  It  was 
not  referred  to  a  Master  in  Chan- 
cery to  ascertain  whether  there 
were  any  debts  outstanding ;  nor 
did  it  appear  whether  or  not  this 
was  the  fact.  The  daughter's 
annuity  being  afterwards  sold,  the 
purchaser  brought  an  action  to 
recover  back  the  deposit  money, 
on  the  ground  that  no  title  could 
be  made.  On  a  case  stating  these 
facts : 

Held,  that  there  was  no  suffi- 
cient title  established;  and  that, 
at  least  in  the  absence  of  a  Mas- 
ter's report,  it  lay  upon  the  ven- 
dor to  shew  that  there  were  no 
debts  outstanding,  which  could 
affect  the  annuity.  Curtis  v. 
Bloxioy  E.  1  W^.  4.  Page  426 

5.  Goods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months, 
at  the  purchaser's  option:  Held, 
Parke  J.  dubitante,  that  this  was, 
in  effect,  a  nine  months'  credit, 
and  consequently  that  an  action 
for  goods  sold  and  delivered, 
commenced  within  six  years  from 
the  end  of  the  nine  months  was 
in  time  to  save  the  statute  of 
limitations.  Helps  v.  Winterbot' 
torn,  E.  1  W.  4.  431 

6.  A  person  who  has  purchased  a 
horse  warranted  sound,  sold  it 
again,  and  then  repurchased  it, 
cannot,  on  discovering  that  the 
horse  was  unsound  when  first  sold, 
require  the  original  vendor  to  take 
it  back  again;  nor  can  he,   by 


reason  of  the  uiiloufidness,  resist 
an  action  by  such  vendor  for  the 
price.  But  he  may  give  the 
breach  of  warranty  in  evidence 
in  reduction  of  dabiages. 

Sembkt  that  the  purchaser  of  a 
specific  chattel  undek*  wamfnty, 
having  once  accepted  it,  can  m 
no  instance  return  the  chattel,  or 
resist  an  action  for  the  price,  on 
the  ground  of  breach  of  warranty, 
unless  in  case  of  fraud,  or  express 
agreement. 

But  where  the  contract  was 
executory  only  when  the  -  chattel 
was  received,  as  where  goods  are 
ordered  of  a  manufacturer,  and 
he  contracts  to  Bupply  them  of  a 
certain  quality,  or  tit  ror  a  certain 
purpofl^ ;  in  which  case  the  vendee 
may  rescind  the  contract  if  the 
goods  do  not  answer  the  warranty, 
provided  he  has  not  kept  them 
longer  than  was  necessary  for  the 
purpose  of  trial,  or  exercised  the 
dominion  of  an  owner  over  them» 
as  by  selling  them  to  another 
person.   Street  v.B/ay,  E»  1  fV»  4. 

Page  456 
?•  A  wharfinger,  having  received 
Hour  in  that  capacity,  and  with- 
out any  authority  to  sell,  disposed 
of  it  to  a  purchaser  who  had  no 
notice  of  the  'want  of  authority. 
The  wharfinger  was  in  the  habit 
of  doing  business  as  a  Hour  factor : 
Held,  nevertheless,  that  the  act 
6  G.  4.  c.  94.  f .  5.,  which  protects 
purchases  made  innocently  and  in 
the  ordinary  course  of  business 
from  agents  intrusted  with  goods^ 
did  not  apply  to  this  case,  the 
wharfinger  not  being  an  agent 
within  the  meaning  of  the  statute. 
Monk  V.  IVhUtenbury,  T.  1  IV.  4. 

8.  The  plaintiffs,  who  were  brokers, 
bought  goods  of  the  defendant, 
on  account  of  H.  and  by  his 
authority.  The  purchase  was 
made  in  their  own  names,  but 
the  vendor  was  told  that  there 
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was  an  unnamed  principal.,  The 
plainti£%  afterwarosy  under  a  ge- 
neral authority  from  H.^  con- 
tracted to  self  the  same  goods, 
which  the  defendant  had  pot  yet 
delivered.  H.,  on  hearing  of  the 
latter  contract,  informed  the  plain- 
tiffs that  he  would  have  nothing 
to  do  with  the  goods, ,  either  as 
buyer  or  seller ;  and  in  this  they 
acquiesced.  The  defendant  then 
refused  to  deliver  the  goods,  and 
the  plaintiffs  sued  him  for  damages 
sustained  by  them  in  consequence: 
Held,  that  the  renunciation  of  the 
contract  by  //.,  and  plaintiffs*  ac- 
quiescence in  it,  formed  no  ob- 
jection to  their  right  to  recover. 
Bhort  and  Others  v.  Spackmany  M. 
2  W.  4.  Page  962 

VENUE. 
See  Practice,  1. 

VERDICT. 
See  Writ  of  Error. 

WARRANT  OF  ATTORNEY. 
See  Annuity,  3. 


WARRANTY. 

See  Assumpsit,  I.     Evidence,  2. 
Vendor  and  Vendee,  6. 


WILL. 
See  Evidence,  14.     Probate. 

WITNESS. 
See  Evidence,  ^.  10.  IS. 

WRIT  DE  CONTUMACE  CA- 
PIENDO. 

On  an  appeal  to  His  Majesty's  Court 
of  Delegates  against  a  decree  of 
the  Prerogative  Court,  a  commis- 


sion issued  to  cer^n  persons  to 
hear  and  determine  such  appeal ; 
and  it  was  commanded,  that  in 
acts  to  be  done  in  the  said  appeal 
before  giving  a  definite  sentence 
therein,  two  at  least  of  the  dele- 
gates, but  in  the  pronouncing  a 
definite  sentence  therein,  three  at 
least,  should  be  present  and  con- 
senting, as  well  in  the  appeal  as 
in  the  matters  of  attentates,  &c. 
done  since,  and  in  prejudice 
thereof,  and  likewise  in  the  prin- 
cipal cause,  together  with  its  in- 
cidents, emergents,  dependents, 
and  things  enjoined  and  connected 
thereto  whatsoever..  The  appel- 
lant was  condemned  in  costs,  and 
two  monitions  were  successively 
decreed,  the  first  by  three,  the 
second  by  two  only,  of  the  dele- 
gates, to  enforce  payment.  These 
being  disobeyed,  three  of  the  de- 
legates pronounced  the  appellant 
in  contempt  for  nonpayment  of 
costs,  after  which  a  significavit, 
pursuant  to  53  G.  S.  c.  127.  *.  1. 
was  issued  by  two  only  of  the  de- 
legates. 

The  Court  here  held  the  sig- 
nificavit to  be  void,  and  quashed 
the  writ  de  contumace  capiendo 
issued  in  pursuance  of  it.  The 
King  v.  Blakey  E.  1  W.  4.  Page  1 89 

WRIT  OF  ERROR. 
See  Costs,  2. 

1.  A  return  to  a  Vril  of  error,  di- 
rected to  the  commissioners  of 
oyer  and  terminer  of  the  city  of 
London  set  out  the  record  of  an 
indictment  found  against  the  de- 
fendant before  the  lord  mayor  and 
others;  and  stated  that  he  was 
tried  upon  the  said  indictment  by 
a  jury  of  the  country  at  the  next 
session  holden  before  the  lord 
mayor,  several  of  the  judges,  al- 
dermen, recorder,  and  others  as- 
signed by  certain  letters  patent 
under  the  great  seal  directed  to 

them. 


m« 


vm 


n   tlWHli:f<)FE8>R0B-Y  i   i..l  a.sT  wu 


to  enquire  ofcertain  onmces:  tnat        time  when  it  was  given,  the  re- 
'**'"''  .  >twrAi«««if:lt«(i4g'4i4):M^W«-iyi 

the  verdict  ^y  a  jury.    ^The  King 


he  was.  by  tkera^duiiiof^uch  Jutfy, 

fpuiid  guilty:  ^nd  ^^at  ,^e«?upon , 

judgment  was  given '2|y"^%«  Court  ^ 


against  hinwiippavthi^'retiimithe 
defendant  assignefl  errors^in  Jaw 
and  in  fact.  imWc^fc'fri  WWW^rb/ 
that  the  judginte4iivtoJfiinS9«s9f;5 
and  -that  judgment,  should  have 
been   given  ^''Mkhfe^'aHSfcdfertt; 


cah  only  amend  the  record  m  re- 
y.i'Xp^UqfiidiBftiaiaB  of  didi^dddc; 

andy  tHerefore,.  the  Court  refused 
'   'i»4illbW^'^arnliff'ln?l^^^ 
The  errors  i9i<^gM^?nB>  9r8t,.Aa|.,,,ntMi4<«flf«il^db  tgf^oimAo^Bli^imni 


when  the  jury  gave  their  verdict 
therf  was  bcflf  ^^^'bftMi  jukides" 

named  in  th^t^o^FW^^B.iK^^epfc 
in  Court ;  and,  secondly,  that  the 
verdict  at  the  lli^d^^t  was  sig^giveti, ' 
was  not  en^rejj  of  recpfrd.  ^  Jhe 
king's  coroner  and'  attorney  an- 
swered '*  in  nullo  est  erratum/' 
and  prayed  that  the  judgment 
might  be  affirmed : 

Held,  as':4X).  tbe(£nt>:brforiua 
fact,  that  Bs  it  appeared  ^y  the, 
record,  that  tSh^  veV^fct  was  given' 
at  a  session- heldea.b^fiire  several, 
of  the  commissioners  and  justices^ 
tiie  plaintiff  in  ^rrbr  iioiild  not  be' 
allowed  to.iiEver>^  J9j  Q9otradiaio0. 
to  the  record,  that  only  one  of  the 
justices  was  present  when  thb  jtiry* 
gave  their  verdic^iii^  th^  ^psjwn 
in  nullo  est  erratum  is  no  ad- 
mission of  the  fact  aftsig^M  for 
error,  unless;  it  90i|Id  be;  If^i^ftiljj; 
assigned,  and  is  welf  assigned  m 
point  of  forrivr      'j   ji  k>»j  ..   I>«'ii 

Held,  alsp,,tliaf;rtiejSgiC9prtf  roi^, 
in  fact  assigned,  was  no  error,  in- 
asmuch as  hiraeimposaibld that,a 


^fter  judgment   in  his,  favour  in 

h,  ^ilhdw^e^JMiP«»fei*«A#i»A5  Ae 

novo.   Green  v.  Miller,  T*  1  fF.  4. 

a  judgment  at  the  Old  Batley^  and 

one  groi^nd  assigned -W^,  WtM^tt 

material  fact  stated  on  the  record 

was  not  true.     This  Court  held 

I    aipfth^ett'^Wiraifiidnt  .1o8dti^ailble, 

.    ai|^  affinned  ^e  jp^gm^t. .  .  Th^ 

f^ct  bein^  as  allegea^oy  xne  de- 

L  Seo^BAt^'bek^Vi  tt^kiGwartitliketh 

afterwards  ordered,  the  .r^^prd  to 

be  Wendefl,  and  thefi^'cte^kAy  a 

.   rule  of  (bplCojufftywith.ij^'eol^ 

.    sent  of  the  crow^,  qmae  into  t^e 

'  Cbifrt  abd  itikd^  ^h6'^Wndmeiit.' 

..   I^9;:f«i9tjpn»  a&ir^rdsji  Alt 

the  case  might  again  be  set  down 

^fot^'^rjginl^t  r'TH*ldi^'thaV''ttti 

expiration  of  the  term  in  wl^ich 
:ti<  JMgfctteil«i^'giv<M^^d^  AIM:  tte 

to  the  House  of  Lords.    The  Ktn^ 

.  y,  CirlMe,'M'''2  Wl4l'i -^  *'-9n 
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TRUSTEES. 


and  was  acting  and  taking  part  in 
the  proceedings  as  an  attorney 
or  advocate  on  behalf  of  the  in- 
former; that  the  above  two  de- 
fendants stated  to  the  plaintiff  that 
it  was  not  their  practice  to  suffer 
any  person  to  appear  and  take 
part  in  any  proceedings  before 
them  as  an  attorney  or  advocate^ 
and  requested  him  to  desist  from 
so  doing ;  and  although  they  were 
willing  to  permit  the  plaintiff  to 
remain  in  the  police-office  as  one 
of  the  public,  yet,  that  he  would 
not  desist  from  taking  a  part  in  the 
proceedings  as  such  attorney  or 
advocate^  but  asserted  his  right  to 
be  present,  and  to  take  such  part, 
and  to  act  as  such  attorney  and 
advocate  for  the  informer;  and 
unlawfully  and  against  the  will  of 
the  justices  continued  in  the 
police-office,  taking  part  and  act- 
ing as  aforesaid,  in  contempt  of 
the  justices;  whereupon,  by  order 
of  the  above  two  defendants,  the 
other  defendants  turned  the  plain- 
tiff out  of  the  office : 

Held  on  demurrer,  that  this  was 
a  good  plea,  inasmuch  as  no  per- 
son has  by  law  a  right  to  act  as 
an  advocate  on  the  trial  of  in- 
formation before  justices  of  the 
peace,  without  their  permission. 
CoUieTf  Gent,^  One^  8^c,  v.  Hicks 
and  Others^  T.  1  W.  4.  Page  663 
5.  A  master  of  a  fly-boat,  who  is 
hired  by  a  canal  company  at 
weekly  wages,  may  maintain  tres- 
pass for  cutting  a  rope  fastened 
to  the  vessel,  whereby  it  was  be- 
ing towed  along  an  inland  naviga- 
tion, although  the  vessel  and  the 
rope  ivere  the  property  of  the 
company.  Moore  v.  Robinson,  M. 
2fV.4f.  .  817 


TROVER. 

1.  A  sheriff  seizing  under  a  fi.  fa., 
and  afterwards  selling,  the  goods 
of  a  person  who  has  committed 


an  act  of  bankruptcy,  is  liable  in 
trover  to  the  assignees  ^(under  a 
commission  issued  within  two 
months),  though  it  do  not  appear 
that  at  the  time  of  seizure,  or 
when  the  sale  began,  the  sheriff 
knew  of  the  act  of  bankruptcy. 
Dillon  and  Spence  v.  Langlof^ 
E.  I  fV.  4.  Page  131 

2.  Where  a  toll  of  corn  had  been 
customarily  taken  by  dipping  into 
the  sack  so  as  to  bring  out  a 
certain  quantity,  and  the  collector 
varied  from  the  proper  mode  (by 
sweeping  instead  of  lifting  the 
toll),  so  as  to  take  more:  Held, 
that  trover  lay  against  him.  Nor- 
man V.  Bell  and  Another^  E»  iW.is 

190 

3.  The  servant  of  a  party  who  had 
been  bargaining  for  the  purchase 
of  a  chattel,  came  to  the  owner 
and  said  that  his  master  desired 
to  look  at  it,  and  would  keep  it  if 
approved  of.  The 'chattel  was  in 
consequence  delivered  to  the  ser- 
vant, but  was  neither  purchased 
nor  returned.  Trover  was  brought 
against  the  servant!  Held,  that 
the  master  was  a  coqopetent  wit- 
ness to  prove  in  defence,  that  the 
message  had  been  delivered  by 
his  auttiority,  and  the  chattel  re- 
ceived and  kept  by  him.  Grylls 
V.  Davies,  T.  1  W.  4.  514 

TRUSTEES. 

By  an  act  for  the  relief  of  the  poor 
of  a  parish,  the  vicar,  church- 
wardens, and  overseers  for  the 
time  being,  and  certain  persons 
named,  were  to  be  trustees  for 
putting  the  act  in  execution ;  and 
a  meeting  was  to  be  held  every 
third  year,  to  elect  new  trustees 
in  the  room  of  those  who  should 
have  died,  removed,  or  become 
disqualified  or  relinquished  office ; 
so  that  the  number  should  every 

'  third  year  be  filled  up  Xojiftjf*one 
over  and  besides  the  vicar^  chwrck- 

wardens. 


VENDOR  AND  VENDEE. 
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xoardenSf  and  overseers  Jbr  the  time 
being.  One  of  the  fifly-one  trustees 
having  become  churchwarden : 
Held,  that  no  vacancy  was  created 
thereby.  Rex  v.  The  Trustees  of 
St.  Mary  Abbottiy  Kensington,  T. 
1  W.  4.  Page  740 

TURNPIKE. 
See  Toll,  3. 

UNLIQUIDATED  DAMAGES. 
See  Bankrupt,  5,  6. 

USURY. 

A.  at  B.'s  request  advanced  him 
200^.,  and  took  his  warrant  of 
attorney  for  payment  as  follows : 
100/.  at  Christmas  1829,  if  both 
should  be  then  living;  100/.  at 
Midsummer  1830,  if  both  should 
be  then  living;  and  lOU/.  at 
Christmas  1830,  on  the  same  con- 
dition. Judgment  being  entered 
up  for  the  last  lOtf.,  and  a  mo- 
tion made  to  set  it  aside,  as 
grounded  on  an  evidently  usu- 
rious contract:  Held,  that  this 
did  not  sufficiently  appear  to  war- 
rant the  interposition  of  the  court. 
Flight  V.  Chaplin,  E.IW.^.   112 

VARIANCE. 
<S«e  Assumpsit,  1.  Pleading,  l.^. 

VENDOR  AND  VENDEE. 

See  Assumpsit,  4. 

1«  Plaintiffs  agreed  to  purchase  of 
defendants  *'  about  300  quarters, 
more  or  less"  of  foreign  rye, 
shipped  on  board  the  A^  E%  at 
Hamburgh,  at  a  certain  price, 
subject  to  the  vessel's  safe  arrival 
with  the  goods  on  boards,  and 
being  unsold  at  Hamburgh.  The 
ship  brought  350  quarters,  and 
defendants  refused  to  deliver  any 
part  unless  plaintifis  would  accept 


the  whole.  The  plaintifis  aban- 
doned- the  contract,  and  -  brought 
an  action  to  recover  bnidk  the 
money  which  they  had  paid  for 
300  quarters  : 

Held,  by  Lord  Tenterden  C.  J. 
and  LittleaaleJ.f  that  by  the  words 
"  about,"  and  "  more  or  less," 
the  parties  could  not  be  taken  to 
have  contemplated  so  large  an 
excess  as  fifty  over  300  quarters. 
By  Parke  J.  and  Patteson  J.,  that 
at  all  events  it  lay  on  the  defend- 
ants to  shew  that  such  an  excess 
above  the  quantity  named  was  in 
contemplation;  and  if,  from  the 
obscurity  of  the  contract,  they 
were  unable  to  do  so,  their  de- 
fence failed. 

Semble,  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the 
words  **  about,"  and  **  more  or 
less,*'  in  such  a  contract,  was  not 
admissible.  Cross  and  Another 
v.  Eglin  and  Another,  E.  1  fV.  4. 

Page  106 

2.  It  is  no  defence  to  an  action  by 
the  payee  against  the  maker  of  a 
promissory  note,  that  the  payee 
had  agreed  to  convey  an  estate  to 
the  maker  in  consideration  of  a 
sum  of  money  then  paid  or  se- 
cured to  be  paid  to  the  maker 
(being  the  sum  mentioned  in  the 
note),  and  of  a  farther  sum  to  be 
paid  at  a  future  day,  and  that 
such  estate  had  never  been  con- 
veyed. SpUer  and  Another  v. 
Westlake,  E.  \  W.  \.  155 

3.  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange 
drawn  for  the  balance  of  the  pur- 
chase money  of  articles  bought  at 
a  sale,  it  is  no  defence,  that  two 
months  after  delivery  of  the  goods 
to  the  vendee,  the  vendor  forci- 
bly retook  possession  of  them ; 
for  the  vendee  cannot  treat  that 
act  of  the  vendor  as  a  rescinding 
of  the  contract,  but  must  bring 
trespass.  Stephens  v.  Wilkinson 
and  Another,  E.  1  W.  4.  320 

4.  Test- 


yw$ 


tv  *A^  Vti  '.u^rJl  1/  ^1*  Cttr 

ti^  f  .'yj  f'x  tve  d»ar'/t«rft  beso- 

Iff  A  z  'J^^aree  vai  <rx£'jt&d  for  ti*e 
jK,yf '^^^-^U'-^^  wAm.  ti  two  j«ari  -:/ 

t*#e  -Vri/il  '/  ti;*  tWBlat'iir-      It  WM 

ff^A  f'^^xfA  to  a  Ma«UT  in  Cnaa- 
otTf  t/#  *Ki!Tt4Ufi  wither  then  • 
w^e  ar/y  d^Jti  ontMaacLn^ ;   nor 
4A  ft  a(/pear  w\$tOnfr  or  ikx  th:* 
WM    ti««    fjftct*     'Die  daaziixer'^ 
Minruty  \Mrlf»;g^  afuemrardi  to.d,  the ! 
fQfdtMM^  brou'tiUt  an  Mctiao  to , 
recover  back  the  depoait  mooey,  ] 
on  til e  ground  tliat  00  titJe  could  * 
foe  made.    On  a  caae  Atatiog  theae 
factf : 

Hi;'d,  tliat  there  va«  no  tufli'l 
cient  title  e%tahli*hed;  and  that, 
at  lea*t  in  the  absence  of  a  Bias- 1 
ter'i  repffftf  it  lajr  uf>on  the  ven- 
d'lr  to  shew  that  there  were  no 
dehta  outstanding,  which  could 
aflc'Ct  the  annuity.  Curtis  r. 
niriuf,  K.  1  IV.  4.  Page  426 

5«  Ooods  were  sold  at  six  months' 
credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months, 
at  the  purchaser's  option:  Held, 
Parke  J.  dubitante,  that  this  was, 
in  effect^  a  nine  months'  credit, 
and  conseqaently  that  an  action 
^oT  goods  sold  and  delivered, 
commenced  within  six  years  from 
the  end  of  the  nine  months  was 
in  time  to  save  the  statute  of 
limitations.  Ilelpi  v.  fVinterbot* 
tom.K.XW.^.  431 

6*  A  pcrion  who  has  purchased  a 
horso  worrantcd  sound,  sold  it 
ngttin»  ond  then  repurchased  it, 
cannot,  on  discoveiing  that  the 
horso  was  unsound  when  first  sold, 
require  the  original  vendor  to  take 
it  back  again;   nor  can  he^  by 


ordered  of  a 
he  coutiacts  to  sopplr 
certain  qoauty,  or  fit  for 
purpooe;  in  wl 

may  resciiid  the  contract  if 
good*  do  oot  answer  the 
provided  be  has  not  kepc 
loiter  than  was  necessary  for  cbe 
purpose  of  trial,  or  exerciaed  tibe 
dooiinioD  of  ao  owner  over  theaa, 
as  by  selling  them  to  anodier 
person.  Street  r.Blay,  E.  I  W.  4. 

Page45r; 
7*    A  wharfinger,  having  reoeivsd 
flour  in  that  capacity,  and  witi^- 
out  any  authority  to  sell,  diapwitrri 
of  it  to  a  purchaser  wlio  hnd  3it> 
notice  of  the  'want  of  autborio^tu 
The  wharfinger  was  in  the  kateJt 
of  doing  bcuiness  as  a  floor  &ctor  : 
Held,  oeverthelesa,  thaa  die  act 
6  G.  4.  c.  94. 1. 5.9  which  protects 
purchases  made  innocently  and  in 
the  ordinary  course  of  business 
from  agents  intrusted  with  goods, 
did  not  apply  to  this  case,  the 
wharfinger    not    being  an  agent 
within  the  meaning  of  the  statute. 
Monk  V.  IVhittenlmry,  T.  1  W.  4. 

4o4 

8«  The  plaintiffs,  who  were  brokerst 
bought  goods  of  the  defendant, 
on  account  of  H,  and  by  his 
authority.  The  purchase  was 
made  in  their  own  names,  but 
the  vendor  was  told  that  there 


WRIT  DE  CONTUMACE  CAPIENDO.  WRIT  OF  ERROR.  1041 


WS8  an  unnamed  principal.,  The 
plaintifiSi  aflerwardsy  under  a  ge- 
neral authority  from  i/.,  con- 
tracted to  self  the  same  goods, 
which  the  defendant  had  not  yet 
delivered,  if.,  on  hearing  of  the 
latter  contract,  informed  the  plain- 
tiffs that  he  would  have  nothing 
to  do  with  the  goods, ,  either  as 
buyer  or  seller ;  and  in  this  they 
acquiesced.  The  defendant  then 
refused  to  deliver  the  goods,  and 
the  plaintiff  sued  him  for  damages 
sustained  by  them  in  consequence : 
Held,  that  the  renunciation  of  the 
contract  by  H.,  and  plaintiffs'  ac- 
quiescence in  it,  formed  no  ob- 
jection to  their  right  to  recover. 
Short  and  Others  v.  Spackman^  M» 
2  fV.  4.  Page  962 

VENUE. 
See  Practice,  1. 

VERDICT. 
See  Writ  of  Error. 

WARRANT  OF  ATTORNEY. 

See  Annuity,  S. 


WARRANTY. 

See  Assumpsit,  I.     Evidkncb,  2. 
Vendor  and  Vxndkb,  6. 


WILL. 
See  Evidence,  14.     Probate. 

WITNESS. 
See  Evidence,  7*  10.  IS. 

WRIT  DE  CONTUMACE  CA- 
PIENDO. 

On  an  appeal  to  His  Majesty's  Court 
of  Delegates  against  a  decree  of 
the  Prerogative  Courts  a  commis- 


sion issued  to  certain  persons  to 
hear  and  determine  such  appeal ; 
and  it  was  commanded,  that  in 
acts  to  be  done  in  the  said  appeal 
before  giving  a  i^efinite  sentence 
therein,  two  at  least  of  the  dele- 
gates, but  in  the  pronouncing  a 
definite  sentence  therein,  three  at 
least,  should  be  present  and  con- 
senting, as  well  in  the  appeal  as 
in  the  matters  of  attentates,  &c. 
done  since,  and  in  prejudice 
thereof,  and  likewise  in  the  prin- 
cipal cause,  together  with  its  in- 
cidents, emergents,  dependents, 
and  things  enjoined  and  connected 
thereto  whatsoever..  The  appel- 
lant was  condemned  in  costs,  and 
two  monitions  were  successively 
decreed,  the  first  by  three,  the 
second  by  two  only,  of  the  dele- 
gates, to  enforce  payment.  These 
being  disobeyed,  three  of  the  de- 
legates pronounced  the  appellant 
in  contempt  for  nonpayment  of 
costs,  af^er  which  a  significavit, 
pursuant  to  53  G.  S.  c.  127.  «.  I. 
was  issued  by  two  only  of  the  de- 
legates. 

The  Court  here  held  the  sig- 
nificavit to  be  void,  and  quashed 
the  writ  de  contumace  capiendo 
issued  in  pursuance  of  it.  The 
King  v.  Bldce,  E.\W.^  P^e  189 

WRIT  OF  ERROR. 
See  Costs,  2. 

1.  A  return  to  a  Vril  of  error,  di- 
rected to  the  commissioners  of 
oyer  and  terminer  of  the  city  of 
London  set  out  the  record  of  an 
indictment  found  against  the  de- 
fendant before  the  lord  mayor  and 
others;  and  stated  that  he  was 
tried  upon  the  said  indictment  by 
a  jury  of  the  country  at  the  next 
session  holden  before  the  lord 
mayor,  several  of  the  judees,  al- 
dermen, recorder,  and  others  as- 
signed by  certain  letters  patent 
under  the  great  seal  directed  to 

them. 


vm 


f\    r]WHn[;ipFEftRi0ia./    j    ul   a»JT  •^^ 


thf^flr  anufm  ^^.Mgrf.  jf  ifem,.^, 
to  enduire  of  certain  oiiences:  that 
he'was^  by  thenRitjcUobof'SUch  jutfy 


found  guilty:  ^nd  .that  (hc^^upon. 
j uf^Knient  ma  given  5y ' the  Court ' 


fi, 


M 


time  when  it  was  given,  the  re- 
the  verdict ^y  a  jury.    *The  Kins 


against  hino.nI^fmtJiit'retiinB thel  ^'-  TLiCttylUt,  tiBLl  IiW^^^m^J^B^W^ 
defendant  assigned  errors,  in  Jaw  .2.  After  error  l^rou£hU  ibft^QoiUlt 
andinfact.  WerfeWoWfnlaWw^rbV  ^  c^n  Snl'f  ii&eiltf  tlb^MS^W^ 
that  the  judginarUi|v4»JfiftiiSQt^9ld  :(iaqmtt'9ft4tfs^tiiio8  of  tiidiiddi^ 

and,  therefore,,  the  Court  fefusad 
given   TWtnB    aetenaant.r'  milHW ^V^'ainHrin^yf^^^^ 
The  errors  i9;<(aQMl^«n^-9r8t,.Aa^'j.iu}^\.^^lf«4^d  tsnroJwioQtediJijnid 
vrhen  the  jury  gave  their  vardict       ^fter  judgment  in  his  favour  io 
ther^  was  btftfiAfe'ol'  ^h«>i«6e»'     'thfi'  cb«t,  aHd  ^rf*Briii^fiV,^ti 

named  in  thc;j9<>«PWQ9,prasenfc  t.^^ilhds^.t^Wi^WP 

in  Court ;  and,  secondly,  that  tpe        novo.   Green  v.  Miller^  T.  1  ^.4. 

verdict  at  the  lii^^ It  was  s^gi^eb,'*'^"'-'  ••'«-  ^»'  m-.h- .j  o»  ,Jmu.^g]^ 

was  not  entiernd  of,.rpcof^  J*^  .3f:.^JflFi^^bfftugfit^}a^^^ 
kings  coroner  and  attorney*  an-       a  judgment  at  the  Old  Baiiey,and 
swered  **  in   nuUo  est  erratum,"       one  groi^nd  assigned '<i«i^,  ¥ltM-iil 
and  prayed    that  the   judgment       material  fact  stated  on  the  record 
might  be  affirmed :  was  not  true.     This  Court  held 

Held,  a8r4x>.ibe<£iM)iianrorMav  1-  8|tthl'«ii'^tftV6iitodnt  Inidii^Aiible, 
fact,  that  as  it  appeared  ^y  the, 
record,  that  l9he  vevdfct  was  gfven' 

at  a  session^ h<ridflii>befiirei several,  i,  ieiiiiaikt>  balow^othbiCviiri^iAefie 
of  the  commissione|r8  and  justices,       afterwards  ordered  the  r^^^rd  t9 


the  plaintiff'  in  errbr  toiild  hot  be 

allowed  to  ..^ver>  4m  cmtra^ictioD. 

to  the  record,  that  only  one  of  the 
justices  was  present  When  thb  jtrj^ 
gave  their  verdicti,an4  thf  ^p899Wi*t 


>'  J 


f\j} 


)> 


point  of  forrir.^ 

Held,  alsp^tb^tUie^s^qpdfrroi^ 
in  fact  assignea,  was  no  error,  in- 
asmuch as  it  tra0ini{K)8sibldthat^E 


and  affirmed  ^eJpcJgffl^L^^ 
fact  bemg  as  alleged  by  the  de- 


fee  am'endeaian^  thetf  cferk,^y  a 
:   rale  of  tbjs tCauurt». mthrifae ^  cob- 
sent  of  the  crow^,  qii&e  into  the 
'  Cbdrt-^d  Md^^hi'kdi^dmetif; 


in  nullo  est  erratum  is  no  ad-  the  case  inight  again  be  set  down 
mission  of  thefaet  atsig^M  fbr  '  'fot'i'argiin^t'r%^ldr'Uld;"tir^ 
error,  unless^  it  90*14  bj^  IftiyCuljjj^  ...Pflj^ft  ^^g^f^^L-Ma^Akp 
assigned,  and  is  well  assigned  in  expiration  of  the  term  in  which 
•       "'•  '  t^'jW8tt*ei4^'Jifes'giv<*ft'^iHAtoA^^ 


.M 


J 


to  the  Hduse  of  Lords.    The  King 


'I   i«  li»ju'(j,  ,»ilJ    •  -jili'  •?  •'•''■•v.ii'j  •j.\\i:'i  ^  <:  <rj!«j  ^»;»»^-v 


\}}   hii  •  H).   : 
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Frinted  by  A.  &  R.'  S|lstUiM^o6dc^ 
New.  Street-  Squart. 
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